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A 


DIGEST 

or THE 

LAWS OF ENGLAND. 


POIAR. (rt) 

(A) ipoto It sball be rmscD. 

(A 1.) Upon what estate, p. 'J. 

(A y.) Dy what W'ortls. p. if. 

(B) It aball be erpounbcD. 

[■(B 1. a.) General rules.] p. 4. 

(Bl. b.) To make leases in possession, or rever- 
sion. p. 5. 

(B 2.) Of lands usually demised, p. 7* 

(B 3.) Where the ancient rent is or is to be re- 
served. p. 8. 

(B 4.) b’or lives, or years, p. 9. 

[(B 5.) Miscellaneous.] p. 10. 

(C) !|)obi it 0bail be ereciitcD. 

(C 1.) What shall be a good execution. Though 
more join in the execution than need. p. 12. 

(C 2.) Or more be done than the power requires, p. 12. 

(C 3.) Or it be done by more deeds, p. 13. 

(C 4.) Or it be executed without mentioning his 
power, p. 14. 

(C 5.) If it be.executed by a conveyance tantamount, 
though not pursuant to the letter of the 
power, p. 15. 

(C 6.) What not. p. 16. 


(a) Tor the equity cahUh upon thib head, bee in Chancery. 
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2 rouK. 

(D) ^jdto lie Dcgtro^cD, p. 18. 

(E) 2Kil5giut 0ftaU not be Dcotroj^cD, p. 21. 

(F) ^ofn tb^ picoDing oboll be. p. 22 . 

(G) SXlbcn it cannot be erccuteb. p. 22 . 

(A) !|)oU) It oball be ranocD. 

(A 1.) Upon what estate. 

In conveyances to an use, a man may direct or model the use as 
he pleases, and the st. 27 II. 8 . 10 . executes the possession to the 
use ; and therefore, he may annex powers to estates, which cannot be 
annexed to them by a conveyance at the common law. Co. Lit. 237. 
a. Mo. 610. 

And, therefore, to the limitation of an use for life, he may annex 
a power to make leases for 21 , 99, or more years, or for one, two, or 
more lives. 

Or, to make a jointure for a wife. Mo. 38 1 . 2 Lev. 58. 

Or, to grant annuities, raise portions, &c. Mo. 38 1 . 

Or, to make a jointure, and also a lease to commence after his deatli, 
for poitions, &c. Hard. 413. 

80 , he may annex a power of revocation of all uses limited, to make 
a limitation of new uses, and this will not be repugnant. Co. Lit. 237. 
a. 11. Mo. 610. Vide Uses, (L 2 . &c.) 

So, a power may be annexed to an estate by another deed, executed 
at the same time, though it be not in the same conveyance by wliich the 
estate is conveyed. 1 Vent. 279. 

So, a man may give a power or authority by will, which is a naked 
authority, not annexed to an estate; as, if he devises to A. for life and 
afterwards that it shall be at his disposal to any of his children then 
living ; he has but an estate for life, with a naked powTr to rlisposc, in 
the manner directed by the will. 11. 1 Sal. 240. 3 Sal. 2'76\ 

So, he may give a powder to a stranger, which is a naked collateral 
power not annexed to an estate. Per Ilale, Hard. 415. 

Or, a power in gross, which takes effect after his estate determined. 
Hard. 415. 

If a power be to A. or his assigns to make leases, &c. the power runs 
with the estate to die assignee in deed, or in law. R. 1 Vent. 340. 
2 Jon. 110. Vide post, (E). 

So, in ail cases a power coupled with an interest may be assigned ; 
as a power to a lessor and his assigns to cut down trees. K. 
2 Mod. 317. 

But a man cannot annex a power of revocation to a feoffinent, or 
grant; for that will be void. Co. L. 237. a. Mo. 610. Vide Uses, 
L. 2. &c.) 

So, if a man, seized in fee, covenant to stand seized to the use of 
himself for life, w^ith powder to make leases, remainder to another in fee, 
the power is not well raised, Ca, Ch. 161. If the consideration of 

the 



How it shall be raised. 


llie covenant does not extend to the power to make leases. R. Mo. 
145. 1 Co. 175. R. Ray. 248. 

So, upon such covenant he cannot reserve a power to make leases^ 
jointures, or for prcfeniient of younger children, &c. Mo. 381. 383. 

(A 2.) By what words. 

Words, which show tlie intent of the party, are suflicient to create 
a power ; as if a power be to demise or lease, though the intent Is, that 
he declare the uses of tlie first settlement for life, or years : for the 
lease does not take effect by demise, but by declaration of the uses. 
Mo. 811. Vide Uses, (L 3.) 

[If a man having an annuity in fee (issuing out of the four and half 
per cent, duty at Barbadoes) directs his executors to entail on his 
daughter and her issue, all his estate and effects ; this, though it passes 
no interest to them, and tliougli they tiikc nothing as executors, yet 
it gives them power to convey. 2 Vezey, 1 70.] 

JSo, if a man expresses the power only by implication, it is well ; as, 
provided that he shall not have power to alien, 8cc. otherwise than to 
make a jointure, and leases for 21 years ; it is a good power to make a 
jointure, and leases. 1 Leo. 148. 

So, if a devise be to A. for life, to set, let, and make estates out of it. 
as I might, and afterwards to his daughter in tail ; A. has a power to 
make leases, it being the custom of the country where, the land lies, 
to let for lives or years. R. 2 Rol. 281. I. 35. 

[But if lands are settled (by act of parliament) with a clause to re- 
strain alienations, except for the jointures of wives for term of life, &c. 
a j)ower for such jointress to lease her jointure-lands for three lives, or 
years determinable on three lives, cannot be implied, though it is the 
usual way of leasing in that country. 3 B. M. 1259.] 

But a power being executory, may be restrained or enlarged by a 
subsequent deed ; as if a power be general, to revoke ; by a covenant 
afterwards, that he will not revoke without the consent of B., the 
power is restrained. R. Jon. 411. 

So, if the consideration, upon which the power was founded, does 
not extend to the person, to whom the lease is made, the lease shall be 
void ; as if a man covenant, in consideration of natural affection, to 
sUind seized to the use of himself for life, &c. with power to make 
leases, &c. a lease to a stranger is void ; for he is not within the con- 
sideration. 2 Rol. 260. 1. 30. Vkle Covenant, (G 5.) 

So, if a }>owcr, .at its creation, be to make letises to a person, to 
whom the consideration does not extend, it will be void, though the 
lease be executed to a person within the consideration. 2 Rol. 
260. 1. 35. 

[A power of the jointress to make leases not being expressed, cannot 
be implied under a private act of parliament. 3 Bur. 1259.] 

[A power annexed to a devise in fee to a married woman, that she 
may dispose of the estate witliout the controul of her husband, is void. 

1 B. & P. 192.] 
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(B) tpoto it sball be erpounoeo. 

[(B 1. a.) General rules.] 

[Powers are to be construed in the same manner in a court of law 
as in equity. Dougl. 293.] 

[In the construction of powers, the intention is the governing principle. 

3 T. R. 665. 4 T. R. 743.] 

[In the execution of powers, the material object to be attended to 
is the intention of the person creating the power ; and that intention is 
to be collected from the words of the will, or otlier instrument, giving 
the power, according to the ordinary and common acceptation of the 
words, and not according to any legal or technical exposition of them. 

4 T. R. 748, 749.] 

[Powers are to be carried into effect according to the intention of 
those who created them ; and in ascertaining what that intention was, 
the circumstances of the case (nothing opposing) may be used as an 
assisting medium. Thus, where A. seized in fee of W., X., and Y. 
closes; whereof X. and Y. had been anciently and usually demised^ 
but W. had not ; devised to trustees limited to certain executory uses, 
with power to the trustees during the minorities of those to whom 
the premises might descend under the limitations, and to any tenant 
for life, to grant any lease of all or any part of the lands, so as upon 
such lesise there be reserved the ancient and accustomed rent usually 
paid for the sainc; it was held, that the power onlv extended to X. and 
Y. closes ; since that it never could have been the devisor’s intention 
that the trustees who might have an interest for a day only, and who, 
were not intended to have any l)eneficial interest for themselves, should 
be able to alter the nature of the property, and present the cestuique 
use from occupying what the devisor had always reserved for his own 
occupation. 3 M. and S. 99.] 

[Where two intentions are expressed, a general and a particular one, 
and the particuhu* intent cannot take effect, the words shall be so con- 
strued as to give effect to the general intent. Hence, where an estate 
was limited to A., on his marriage, for life, with powder to appoint 
amongst the children of the marriage for such estates as he chose, who 
by his will appointed to his son B, for life, remainder to the first and 
other sons of B.; and, in default of such issue, then to his son C., it was 
held that B. took an estate tail, the general intent being that his issue 
should inherit, and the particular limitation expressed being void. 
2 T. R. 241. 380. 781.] 

[The execution of a power in the form prescribed, .is a condition 
precedent, by the observance of which alone, the right by virtue of the 
power can arise. If, therefore, a power to lease under the usual 
covenants l)e given, and a leiise be made, in which there is an unusual 
covenant, the lease is void in toto^ and cannot be avoided as to that 
covenant only. 1 T. R. 705.] 

[Where a qualification annexed to a power, goes in destruction of 
the power, the law will dispense with the qualification. Dougl. 574.] 

[A power to lease for years is to be construed liberally. 3 Burr. 
1441. 1 Blk. 446.J 


[A custom 



Hoxo it shall be expounded. S 

[A custom of the country, directly contrary to a leasing power, 
cannot be engrafted upon it. 2 East, 376.] 

[An appointment by deed cannot be construed n/pt*es. Seats if by 
will. 1 East, 442.] 

(B 1. b.) To make leases in possession or reversion. 

A power shall be expounded strictly. 

[1 Bl. Rep. 283. In the construction of powers originally equitable, 
the couits of law ought to follow equity ; but if tliey are originally 
legal, the courts of equity ought to follow the law. 1 Bl. Rep. 283. 
Cowp. 266. Doim. 293. (280.)] 

And therefore if a man has power to make leases generally, this ex- 
tends to make leases in possession only, and not in reversion. R. 

2 Rol. 261. I. 5. 2 Cro. 318. Yel. 222. R. Ray. 248. R. M. 9. 
W. 3. in B. R. inter Winter and Loveday. (1 Ld. Ray. 267. 2 Sal. 
,537.) 1 Lev. 168. R. 6 Co. 33. a. Mo. 199. Semb. 1 Leo. 35. 

3 Leo. 131. 

Nor a lease to commence i?t futuro. R. Ray. 248. Semb. 1 Leo. 
35. R. Yel. 222. 2 Cro. 318. Mo. 494. 

[A lease to commence from the day of the date is good, under a power 
to grant leases in possession only, and not in reversion. Cowp. 714. 
Doiig. 53. 11 .] 

[Though the hahcnthnn in a lease by deed is prospective from tlie 
date, yet is the leiise in possession, if not executed until or after the 
day ill the habcridmu 10 East, 427.] 

So, if the power be to make leases for two or three lives, he cannot 
make a lease to one not in esse ; as to the son of B. not born, &c. Per 
Windh. Ray. 163. 

So, if the power be to make leases in possession, lie cannot make a 
lease of land in reversion, though it be to commence in preesenti. R. 

1 Sid. 101. Ca. Ch. 18. 

[But though a subsisting lease cannot be proved to have been sur- 
rendered, yet if the new lease lias been uniformly acted under, a sur- 
render of the first shall be presumed, and the second be considered as 
a lease in possession. Ambler, 748.] 

[Where tenant for life has a power to grant leases in possession, 
but not by way of reversion or future interest,” a lease per verba de 
prxsenti is not contrary to the power, though the estate at the time of 
making the lease was held by tenants at will, or from year to year, ifi 
at the time, they received directions from the grantor of the lease to 
pay their rent to tlie lessee. Doug. 565.] 

So, if part of the lease be in reversion, the whole lease shall be void. 
3 Sal. 276. (Allan v. Calvert, B. R. £. 42 Geo. 3. 2 East. 376.) 

So, if the power be to make leases in possession, or in reversion, he 
cannot make a lease in possession, and another lease of the same land 
in reversion; but his power to lease in reversion extends only to 
make l^es of the land, which was not then in possession. Per Holt, 
M. 9 W. 3. inter Winter and Loveday. (1 Ld. Ray. 269. Sal. 537.) 

So, a power to make leases in reversion does not warrant a lease to 
commence at a future day, but only a lease to commence at the end 
of an estate then in esse. Per Holt, M. 9 W. 3. (1 Ld. Ray. 269. 

2 Sal. 537.) 

B 3 So, 
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So, a power to make a lease for tliree lives or thirty years in pos- 
session, or for two lives or thirty years in reversion, warrants only a 
concurrent lease for two lives ; for a lease for lives cannot commence at 
a future clay. Per Holt, M. 9 W. 3. inter Winter and Loveday. 
(I Ld. Ray. 2G9. 2 Sal. 537.) 

[Under a power in a will to lease in possession and not in reversion, 
a lease for years executed the 29tli March to tlie then tenant in }k>s- 
session, htihendum \.o \\\\^ arable from the 15lh preceding, 

and as to the pasture from the 5th Ain'il then ne.rt is void liii* the >\hole; 
though such leas(! were according to the custom of the counlrv, and 
the same had l)(;en before granted by the person creating the }) 0 \ver. 
2 East, 376.] 

Hut if a power be annexed to the estate of hini in reversion, to make 
leases generally, he may make a lease in imrscnti of the reversion, lb 

1 Lev. 168. 

^riiough the power he to make leases in ))ossession. Dnb. C a. C'h. 
18. Acc. per Keeling, but tw'o J. cent. 1 Lev. 168. and it was ad- 
mitted cont. 1 Sul. 260, 261. 

So, if a fine be* to the comisee for fifteen years, afterwards to H. for 
life, &c, with power to lease for three lives, or twenty-oiuj v^ars in 
pi)ssession ; he may make a lease during tlu^ fifteen years, of land in 
h*ns(» at the lime of the fine, when sucli lease expires. Per C’oke, 

2 Hoi. 260. I. 50, 2 Cro. 34.7. 2 Hnl. 216. 1 liol. 12. 

So, if husband and w ile lease pursuant to the st. S2 H. 8. and tlu n, 
by act of |)arliament, the estate is settled to the husband for life, with 
power to lease for three lives or twenty-one years ; he may make leases 
of the reversion during the first lease l)y husband mul w’ife. 2 Hoi. 261 . 
1. 15. Scnib. 1 Leo. 36. Per two J. Monson. cont. I)y. 357. a. 

So, if a power be to make leases in reversion for three lives, &c. he 
may leiLse for throe lives, when there is another life in me, though the* 
])ower does not say, to make leases of the reversion ; for there is no 
prejudice. H. 2 Hoi. 261. 1. 30. 

So, lui may make a lease for years determinable upon three lives, !<► 
commence after the end of the former lease in esse, H. 8 Co. 70. 

['riie intent of the parties who gave the powers, ought to govern every 
construction c^f them. 1 B. M. 60. 120. Doiigl. 573. 3 T. K. 

[The plan of the pow’er to make leases, is lor the mutual advantage 
of imssessor and successor. 1 H. M. 60.] 

[A man clevises lands to trustees for payment of debts, then in trust 
for A. 11)1* life, then to his first and other sons, then to B. for life, then to 
his first and other sons, (hen to C. &c., in like manner remainder to his 
own riglu heirs, with a power to trustees to raise money for debts, by 
letting leases for thirty-one years, in possession and reversion, and after 
debts jiaid, whoever should \)e seised might make thirty-one years lease. 
B. dies in devisor’s life, who makes codicil, declaring his will should 
remain, in ail but the })articuiars expressed ; and gives part of his lands 
to A. for life, with remainders over, with such powers as by his will 
devised; niul gives other lands to D. (tlie son of B.) for life, then to 
his first and' other sons, then to his daughters, then to A. (who is de- 
visor’s brother) for life, then to his first and other sons, remainder to 
such persons and with such powers, as his other estate devised to him 

is 
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is appointed to go. D. lias a power to grant thirty-one veal’s* lenses. 
(On error, from Ireland.) Str. 962.] 

(B 2.) Of lands usually demised. 

So, if a power be to make leases of lands usually demised, he cannot 
lease land only once demised. 2 Hoi. 262. I. 2. ' K. \’au. \'iile 
Estates, (B 62. — G 4-, 5.) 

Though it Wiis demised from year to year, tor so many years, or for 
three lives: for it was but one single contract. R. 2 Hoi 262. 1. 6. 

If a power be, to lease all or any of the premises, which at anv time 
heretofore liave been usually letten, reserving the renis now paid, or 
more ; a demise of lands, not leased within twenty years, is not within 
the power, though demised. Temp. Eliz. U. Van. 66. 

If a power be to lease, rendering the ancient rent, he cannot lease 
lands, never demised ; for iu> ancient rent can be reserved. H. Mo. 
198. Per Van. 65. II. 2 Mod. Ca. 250. 681. 

But lu^ may lease lands demised two or three times. H. 2 Uol. 261. 
1. 50. Van. 63. 

[Under the settlement of an estate with a power to the tenant in pos- 
session to let all or any part of the |>reinises, so as the usual rents be 
reserved, a lease of tithes which had never been letbefon’ was held void. 
6 T. H. 665.] 

[Land settled in a family settlement for a term determinable on 
Jives, shall so far be esteemed lands usually h’tten or (hanised. 1 HI, 
Hep. 4.46.] 

[A power to lease for one, two, or three lives, sneh lands as were 
then demised for any such term, applies to such lands only as the Jivt'S 
on which they an’ held are certain and eo-existing. 7 'f. H. 716.] 

[llnder a jmwer to lease all manors, inessiiages, lands, &e. so as 
there he reserved as much rent as is now paid for the same,” such parts 
of the estates enumerated in the })ower, jus have never been demised, 
may be let. Doug. 565.] 

[But in II family settlement of an estate consisting ol' some ground 
always occupied with the family seat, and of lands let to tenants on 
rents reserved, the qnalificjition annexed to the power of Icjising, “ tlint 
the ancient rent must be reserved,” excludes the mansion-house and 
lands about it never let. Id. 574.] 

[Settlement of lands to the use of husband for life, then to the wife 
for life, proviso, tliat they, during their joint lives, and the survivor 
in possession, may make leases of premises, at the yearly rents the 
same are now let at. The wife marries second husband, and they dt^- 
niise the capital Ynansion-liouse and demesne hinds, nev^ before 
leased. R. per B. R. tliat this is a void lease ; and dvbitaiur^ whether 
she could lease on her second marriage. Fort. 582.] 

So, if a power be to make leases, so that he do not lease the demesne 
lands of the manor, he cannot make leases of copyholds ; for tliey are 
part of the demesnes. Per three J. inter Winter and Loveday: Rookby 
cont. for it seemed to him, that the exception extends only to lands in 
his own occupation. Sal. 537. (1 Ld. Raym. 269.) 

But a lease may be of the rents or services of a manor ; for they are 
not part of the demesnes. Per Holt, inter Winter and Loveday. 
(1 Ld. Ravm. 270. Snl. 538.) 

B 4 


(B3.) 
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(B S.) Where the ancient rent is or is to be resen'ed. 

Sot if a power be to make leases, so that tlie ancient rent be rcservcti, 
if he does not reserve tlie ancient rent, tlie lease will be void. Vide 
post, (C 6.) 

And therefore if he, not having counteqiarts of the ancient leases, 
leased all his lands anciently demised, rendering the ancient rents, 
without mentioning what lands, and what rents, in particular ; it will 
be void. Per Cowper and Trevor, Holt, cont. 2 Ver. 53 i. 544, Eep 
Ca. 14, 15. (2d part of 2 Mod. Ca.) 

But if a power be to lease the premises, or any part of them, so 
that such rent or more be reserved, as was paid w'itliin two years be- 
fore ; he may lease lands not demised omnino^ reserving such rent as 
he pleases.; for the intent appears, that all maybe demised. II. 2 Kol. 
262. 1. 10. 

So, if a power be to lease the premises, (which consist of land, a 
rectory, &c.) or any part of them, reserving so much per acre ; he may 
demise the rectory, though there cannot be a reservation of such a sinii 
jier acre. 11. I Vent. 294. 2 Lev. 150. 

If a jKiwcr l)c to demise, rendering 12s. |>er nun. ; a Iciusc rendering 
so much as ought to bt* paid by the power, without saying how much, 
will be good. K. 2 Ver. 533. 

If a |M)wer lie to make leases, rciulering such rout ns he pleases ; a 
lease without rout will be ^locl. li. ISkin. 427, 423. 

If a lenai^ by tenant for life resems the rent to him and his heirs, it 
will be gocnl. 11. 8 Co. 70. b. 

If a lease be of siicli Iniul inter alia^ resi'rving the ancient rent pro-- 
inde^ the word jnvindc shall be reterred to the land nicntioned. H. 
1 Vent. 340. 

fTlie successor must not lie projiKiiced in point of rcmeily, or any 
circumstance of full enjoyment. 1 B. ^1. 60. j 

[If Uie ancient rent is to be reserved, it must be with all beneficial 
circumstaiK'es ; and sprcifi'eallj/j that remaindcr-inaii be put to no ditli- 
culty in avowing ; otherwise void against him, though goixl against 
owner of the iiilierkaiice. Ibid.] 

The lease intended by every power of leasing, is the usual husbandry 
lease, reserving a rack-rent. Ibid. 

[Where a |H>wor of leasing at the iisiml rent is granted, tlie tenn 

usual,’* means the rent at which the property had been liefore letten, 
not the rent at which pro|)ertv of that description usually lets in 
the neighbouriiocHl. Meiicc, wKere A. devised a reversion, expectant 
on the death of U., with power to tlie devisee to grant leases, so as 
tliere shall be reserved tlicrcoii the ‘‘ usual or other the most rent” 
that can be had for the same ; and the devisee let tlie premises at a rent 
exceeding Uiat at which die (larty in possession had leased them at die 
time of A.’s deadi, but interior to their real value (having taken a fine 
u{K>n the lease); it was held, that tlie jxiwer of leasing was well exe- 
cuted. 4 M. & S. S71.] 

[The least of two offers may lie die best rent tliat can lie obtaineil 
wi^in the meaning of a leasing {lower, since regard may be paid to 
the qualifications of the tenant. 10 East, 278.] 

[A power 



Hfflo it shall be expounded. p 

[A power to leose stipulntos that the best rent shall l>e reserved, 
without taking any stun of money or other thing for or in lieu of a fine 
t>r incline for the same. Under this power a lease is granted in Oc- 
tober, to be computed from March prea^ing, rent payable half-ye^irly 
in March and November, first piyment to be made in November next. 
Held, that tliis was not taking a fine, since it was apparent that tliere 
had lieeii an actual occupation since March. But, smUe^ tlie fact, 
that there had not, might have been averred. S M. & S. 382. 3 

(B 4.) For lives, or years. 

If the power be to make leases for tliree lives, or 21 years, he can- 
not make a lease for 99 years, if three lives so long live ; for the power 
shall l)e taken strictly. 11. 8 Co. 70. b. 2 llol. 260. 1. 40. 

But a pow’er to make leases, not exceeding three lives or 21 years, 
w'^arrants a lease for years, if three lives so long live : for tliat does not 
exceed three lives. R. 8 Co. 70. b. 2 Rol. 260. I. 45. 

So, a power to make letises tor three lives, or 21 years, or for any 
term upon one, two, or three lives. R. 3 Mod. 269. 

So, a power to make lenses for three lives, or for 30 ytiars, or for any 
number of years determinable Aipoii three lives, warrants a lease for 30 
years absolute; for the repetition of the w^ords \j>r J'or^ makes distinct 
clauses. Per three J. Rockby coni. Winter and Loveday. Sul. 537. 
(I Ld. Ray. 269.) 

If a power” be to make leases, rendering the rent now )>aid, or more*, 
for 21 years, or for years determinable upon one, two, or three lives 
in })ossession, so long ns the lessees <lnly pay tln^ rents and pertiirin 
the eonditi(ms; that clause is a limitation, which determines the lease, 
if the rent, &c. be. not [)aid, though then; be no deinaiul of the rent. 
R. Van. 32. 

[If tenant for life in possession has a pow'er to limit lands to his wife 
for life, he cannot make a lease of them for 99 years determinable on 
her death. Str. 992.] 

[Under a power of leasing for one, two, or three lives, or for any 
term of years determinable on one, tw^o, or three lives, such lands as 
were then demised for any such term, lands are not included which 
were then held under a demise ‘‘ to W. and (i. for 99 years, if W. 
and his widow' mid any eldest son living or in venire sa mere at the time 
of his (W.’s) death, or if no son, any eldest daughter then living or 
in ventre sa or any or either of those three, vir.. of the said W. 
and such his wife, son, or daughter should so long live, remainder to 
the said G. and liis widow, son or daughter in the same maimer;” of 
whidi description of persons five were in fiict living at tlie time of the 
power reserved, who w'ere all entitled in succession, three at a time, to 
come in under the lease. Under such a general power tlie three lives 
must \Kt certain and co-existing. 7 T. R. 713.] 

[A power to lease for any term not exceeding 21 years or tliree 
lives, so as no greater estate than for three lives be in beings does not 
warrant a lease for 99 years, determinable upon three lives* 10 East, 
158.] 

[A power to lease for a certain period warrants a lease for a shorter 
time. Tims under a {lower to lease for 21 years, the lease may be for 
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14. The power of leasing is given for the benefit of the lessor; now 
every one may renounce a benefit in all or in part. 3 M. and S. 
882.] 

[(B5.) Miscdlaneous.j 

[A case in which tlie question was, as to a devisor’s intention in 
granting a power of renewal, hv adding a life in an estate. 10Eust,o tn. J 
[A power of leasing, wiiicii stipulates against giving leave to tin* 
tenant to commit waste, does not prohibit the landlord covenanting to 
repair. 11 East, 305. J 

[A power under a marriage-settlement to appoint to the children ol 
the marriage, is strictly confined to those children. 2 Wils. 

[If there be a power under a marriage-settlement, to give to thi‘ 
children of the marriage, in such shares, &c. and for such estate, &c. 
and there is but one child of the marriage, sucli child must have tin- 
whole estate which was setth-d. 2 Wils. 336.] 

(' A power to appoint to children, extends to grandchildren, when- 
the children were in lieing when the power was created. 2 T. it. 211. 
SrcNSj where they are not in being. 2 T. R. 241.] 

[A power given to appoint to children may extend to graiulchildreii 
if an intention to that effect can be made out. 4 T. K. 741. 

[Under a devi.se to testator’s wife, remainder to his children, subject 
to her appointment ; a child born in the testator’s life-time, but iilter 
making the will, is an object oflbe apptnntinent. 1 Taunt. 2S9.] 

[A. having a power to limit an estate to the use of such chili! or 
children of tlu; said A., and for such estate or estates as she should 
direct, &c. and having two daughters, as to one moii tv of the .said 
estate, appoints it to the use of her eldest daughter B. for life, with 
remainiler to the first and other sons of her said daughter in tail male, 
remainder to the daughters of the said B. in tail general, n*mainder to 
her youngest daughter C'. for life, with remainder to her first and otln-r 
.sons, &c. remainder to the daughters of the said C. in like manner, 
remainder to the right heirs of tlie eldest daughter B., and so tv’ce 
YV 7 * 5 d as to the other moiety. Held, that siieli a)i))ointment is an 
excess of A.’s power, as far as respects the limitation to her grand- 
children, but good as to the limitation to her daughter’s for life. 
Cowp. 651.] 

[In a marriage-settlement there is a power of appointing a real estate 
to such child and children of tlie marriage ; for such estate and estates 
as the husband should direct. And for want of such appointment, tlie 
estate was settled upon all and every the child and children of the 
marriage equally. Held that the appointment might be to one child 
in exclusion of the rest, ‘‘ such child,” is an expression ajiplicable to 
one of several children. 1 T, R.432.] 

[An exclusive ap|X)intment under a powder of appointing “ to and 
amongst such of his relations,” &c. is goc^. 1 T. R. 435.] 

[An estate being conveyed by a marriage-settlement to trustees to 
the use of the hitter, the husband for life, with remainders over, and 
with a power to the settlor, witli the consent of the trustees, to revoke 
nil the uses in the settlement, and the settlor having granted an estate 
for his own life, for valuable consideration in the settled estate, a 
revocation, subsequent thereto, of all the uses executed by him with 
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consent of the trustees, anil a conveyance of tlie estate to a purchaser 
for valuable consideration also, but with notice of the prior grant for 
the settlor’s life, shall not affect the interest granted for his lifo« 
Dougl. 477.] 

[A power given an executrix by that name to charge the testator’s 
estate, only applies to that portion of it which comes to her as exe- 
cutrix; luimclv, till! personal estate even though she be trustee of the 
real. 

[An estate is limited to uses, and a power given to revoke those uses 
by selling and conveying the estate to a purchaser, so that the purchase- 
money should be paid into the hands of A. and not of H., to be laid 
out in lands, to be settled to like uses. Held, that the powers of 
revocation was conditional only, upon payment of the purchase-money 
in the manner directed.. 4 T. U. 39.] 

A. devised lands to his wife B. for life, with a pow'cr of appointment 
to such his child or children, (of whom there were tliree then alive), 
in such manner, share, and })roj)ortion as she should direct, but so 
as ihi; said lands which were to be consiilered as one estate, should not 
be divided, but transmitted whole and entire to his heirs and family” 
anil in default of apj)ointinent, remainder to his own right heirs. 
( juery, whether B. lias the power of appointing beyond a life-estate, 
since otherwise the estate could not In- transmitti^l whole and entire, 
Cxc. But, supjiosing she has, then per Lord Kenyon, C.^l. and (irose, J. 
the power must bo exhausted on the ehildren, and therefore lliat a 
limitation to grandchildren in tail, after an estate for fde to a child, was 
void; however, that B.’s geiuTul intention being that the grandcliildren 
sliould inherit, the child took an estate-tail ; per Ashinirst J. and 
Bnller, J. the word, ehildren is co-exlensive with issue, so that the 
(iiiiitatioii to the graiulehildren was gocMl, and the child took for life 
only. 4 'J\ H. 737. J 

[Where real and jiersonal jiroperty are beijiicatlied to A., subject 
(o a power of appointing the same unto B. and C. in such proportions 
as be should think projicr, the power is well executed, tliongli llie 
jicrsonalty (or a portion of it) is ujipointcd to one, and the realty to 
the other. 1 Taunt. 289.] 

[A. devises a copyhold estate to trustees, to the use of B. for her life; 
then to such uses as B. by her last will .should appoint; and in default 
of such appointment to the right heirs of B. A. dies ; the trustees are 
admitted in fee on the trusts declared by tlie will. B. by an appoinl- 
iiient, in form of a deed })oll in nature of a will, irrevocably devises .'ill 
her interest in the premises to C. and declares that no subsequent will 
sliould revoke this disposition ; tlie premises are surreiidcrea to the 
use of C. in reversion, and he is admitted accordingly. B. by another 
will, afterw'ards devises the premises to D. and his heirs, so us not to 
be subject to any of her debts, contracts, or engagements ; under this 
will I), was admitted, and soon afterwanls B. died. Held, that by the 
devise to D., the former appointment in favour of C. was revoked, and 
the legal estate devested out of the trustees under A.’s will, and vested 
In D. ; and that a surrender to D. by the trustees, was os effoctual as if 
it had been made by B. 1 Mars. 90. 5 Taunt. 882.] 

[A. devises, after certain legacies, all the residue of what he dies 
possessed of, or in expectancy, to his wife B. for her life, reserving to 
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her full power to will away any part or proportion of liU said residue at 
her decease ; and after that period to his daughter.” A. dies, and B. 
devises away the whole of her property. Held, that this was a good 
execution of the power. 2 Mars. 421. 7 Taunt. 122.] 

(C) it 0ljan be erecuteD, 

[(C 1. a.) General rules.] 

[A power has this effect and no more, it authorises the grantee to do 
sometiiing on behalf of the grantor. Under it therefore the grantee 
can do notliing but what the grantor might himself have done, rience, 
too the execution of the power only calls into action an estate which 
thou(^h hitherto dormant, was existing in the power itself. Hence, the 
impointee claims under tlie {mwer, and the appointment. And hence 
the appointment emmot be of an estate, which, had it been expressly 
limited by the power itself, would have been void.] 

[Powers must be strictly pursued ; a lease, therefore, by tenant for 
life, witli power to lease in possession and not in reversion, reserving 
three-fourths of the best yearly rent that could be obtained, is void 
against the femainder-man, if either essential is wanting. 5 T. K. 567.] 

[In the execution of a power, in oriler that the iltdiciency of one 
instrument may be sup])lied by the sufficiency of another, it must 
appear that the party intended that they sliOuld operate conjointly. 
3 East, 410.] 

[A power to make a life estate to the W'ifc, may be executed at ilif- 
ferent times. 2 Burr. 1136. 1 Blk. 281.J 

(C 1. b.) What shall be a good execution: — Though more join 
in tlie execution than need. 

If a power be to a woman to make leases, and she takes husband, a 
lease by the husband and wife, is well executed. 11. 1 Sid. 101. H. coni. 
Ca. Ch. 18. R. acc. 1 Rol. 329. 1. 35. Acc. where it is a naked power. 
3 Salk. 276. Vide Chancery, (4 H 1, &c.) — Uses, (L. 4, 5.) 

So, if an use be to A. for life, and afterwards to B. his son, in Uiil, 
witli a power for A. to charge the land with 2000/. for portions ; if 
A. and 13. by deed charge, &c. it w'ill be good. 11. 1 Lev. 150. 

(C 2.) Or more be done than the power requires. 

So, if a motiwhohas a power, doesall required by his ^)wer,aiid more, 
it will be good for so much os was within his power ; as if a tenant for life, 
who has a power to moke a jointure, covenants to stand seized to tlie use 
of him and his wife for their lives, and then to the issue of their bodies ; 
it is a good execution of the power to moke a jointure. 2 Lev. 60. 
Dub. 1 Leo. 148. 

[So, where A., having a power to limit an estate to the use of such 
child or children of tlie said A. and for such estate or estates as she 
should direct, limit, &c. and having two daughters, as to one moiety 
of the said estate, appointed it to the use of her eldest daughter B. for 
liij^ with remainder to first and other sons of B. in toil male, &c. 
remainder to her younger daughter C. for life ; remainder to first and 
other sons of C. &c . ; and vice versd as to the other moiety. This 
appointment, though an excess of A.’$ }K>wer with re${)ect to the limit- 
ation 
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ation to her grandchildren, was held good as to tlic limitation to her 
daughters for life. Cowp. 651. 657.] 

[1^, where by marriage-articles the husband hod power of appoint- 
ment to any one or more children of tlie marriage, and by d^l of 
appointment in which his eldest son joined, he appointed part of his 
estate to his eldest son and his issue, and it was held gora ; for he 
might have appointed absolutely to his eldest son, and the latter, on its 
l)eiiig so appointed, might have immediately afterwards settled it in 
Uiat manner. Ambler, 289. 

[But where the son does not join, an appointment to him for life, 
remainder to his sons in tail, under a power of appointing among 
children, is not a good execution of tlie power. 2 Brown. 22. 84^. 
Vide S. C. 2 Term Rep. 241. 880. 781. 2 Brown. 51.] 

[If a man has power to appoint lands to his wife ibr her natural 
life, and he by deed grants them to trustees, for the use of his wife 
for life, and then to the use of the heirs of her boily, the detid is voitl 
to raise any use, but it shall enure as an appointment. 2 Fort. 839.] 

[If a man having power to make leases for ten years, leases for 
twenty years, it will be gcuxl in equity for ten years. R. Cn. Ch. 23. 
ISemb. cont. per Raymond, Ch. J.] 

[So, where tenant for life had power to let leases Ibr 21 years in 
)K)sses.sion, aind he made a lease for 26 years without referring to the 
power; it w'as held (hat the first lease should be presumed to have 
l)een surrendered, and the remainder-man sliouldbe bound for 21 years 
of the new lease. Ambler, 740.] 

(C 3.) Or if it be done by more deeds. 

So, if a man pursues all the /e<|uisi(eK within his power, though 
he does it by more deeds than arc necessary, it will be gexx! ; as, if a 
man has a j)ower to charge laiul with 2000/. by his deed, for portions, 
&c. if he makes the charge by lease and release, it will be gcxxl, though 
the power says, by deed, and it be executed by two deeds. R. 1 Lev. 150. 
I lard. 395. 

[A power to make provision for younger children by deed, may 1x5 
executed by will. Ambl. 64.] 

[If done by deed, to declare the uses of a fine, and a fine pursuant. 
R. 1 Vent. 279. Hay. 239. 2 Lev. 149.] 

[But whereawife under a marriage-agreement had power to dispose of 
her estate by deed or will after her decease, and the husband covenanted 
to confirm it; afterwards the wife, by leiise and release, reciting the 
articles, conveyed her estate to trustees after her deatli to the use of 
her natural <son for life, with remainder over. Afterwards the husband 
and wife levied a fine of the premises, and declared the uses difierent 
from those of the release ; it was held that the lease and release were 
not good to pass the estate either as a conveyance or as an execution of 
a power, and diat the estate passed by the fine. Ambler, 467> 468. But 
it is said, this was decided on the principle that there was no meritorious 
consideration. Ambl. 474.] 

[P'or, in favour of a person, having a meritorious consideration, it was 
iifterwards determined, that where a woman by marriwe articles reservetl 
to herself a power of dis|x>$ing of her present or any mturc estate real or 
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})er!K>nal, deed or will, and she devised an estate which was in trustees 
tiiis was held a good execution of the power. Id. 468.] 

[S09 where the legal estate was in the wife, such a power was held to be 
well executed by devise. Id. .565.] 

[So, the execution of a power may be without deed, where tliat is 
not expressly re<]uired ; for the interest arises out of the estate. K. 
Sal. 467.] 

[If a man has a power to appoint to a wife for her life, for or in the 
name or in lieu of jointure, all or any part of lands, it is not necessary it 
should be executed all at once. 2 U. M. 1136. 1 111. Rep. 281.] 

[IfJ previous to his marriage, he by indenture doth according to the 
jiower to him given, and by virtue thereof, and of all and every other 
power, appoint to trustees part of the laq^ls to the use of his wife for 
life, for and in the name and in lieu of jointure, and there is a proviso, 
that if she does not on three months* request release lier dower, this 
to be void ; which proviso he releases, he may appoint other part of 
the lands as niigincntation of jointure. Ibid.] 

[An appointment, when executed, is to be considered in the same 
light as if it had been inserted in the original deed by which the power 
of appointment was created. 7 T. R. 342. 138.] 

[A power may be executed at different tiim s, if not fully executed at 
the first, provided the execution in the whole does not transgress the 
limits of the power. 2 T. R. 721.] 

(C 4.) Or if it be executed without mentioniug his power. 

80, if a man executes a power by deed without taking notice of his 
power, it will be good, where the deed has no operation, if it he not in 
execution of his power; ns if a man settles two parts of his land, and 
afterwards makes afeojrmcnt of the third part held hi capite^ to the use 
of such person, 8cc. as he shall appoint by his will, and afterwards 
<lcvises that third part, without reference to the feoflinent ; it will be 
a good declaration of the uses of the feoffment, for otherwise, the dc« 
vise will be void, two parts being settled l)efore. R. 6 Co. 18. a. 

So, if a man has a jiower to charge land# with the payment of 2000/. 
and lie, being tenant for life, with his son tenant in tail, by lease .and 
release, without reference to the power, conveys the land for raising of 
the money, it will be good. R. 1 Lev. 151. coni, per Bridgman, 
afterwards in Chancery. 2 Leo. 152. in marg. 

So, if the deeil lias not a full operation, except where it is in exe- 
cution of his power ; as, if tenant for life makes a lease, without taking 
notice of his power, it .shall lie an execution of his power to make 
leases ; for otherwise the lease will not have an effectual continuance. 
R. 1. Vent. 228. [Vid. Ambler, 740.] 

If a devisee for life has power to sell the reversion, and he sells by 
bargain and sale inrolled, without taking mitice of the [Kiwer; it shuli 
be on execution of tlie power ; tor otherwise, nothing would pass but 
his estate for life. K. 1 Rob 32.9. L 45. Jon. 327. 

[But where a testator having a power over 3000/. originally the 
projierty of his wife, gave several legacies ; and then, after the decease 
of his wife, gave die residue over, and his estate was not sufficient to 
pay the legacies ; yet it was held that the will was no execution of the 
power, the same not being referred to, ajid Uierc not being any 
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Uung by which an intention appeared in the testator to execute it. 
2 Brown. 297.] 

[An express reference to the authority on executing it, may aid what 
would otherwise be an imperfect execution. 2 N. K. 1.] 

(C 5.) If it be executed by conveyance tantamount, though 
not pursuant to the letter of the power. 

So, if a man, who has a powder, docs not observe all circumstances 
required by law, for making such estate, yet it may be a good execution 
of his power ; for the estate made by virtue of the power, arises out of 
the first estate upon which the power was created ; as, if' tenant for life, 
with power to make a jointure, covenant to stand seised to tlie use of 
his wife, it will be a good jointure. Ray. 239. 

If tenant for life, who has a power to make leases lor lives, makes 
a lease for life without livery, it is good, and better than if there was 
livery. Per Hale, 1 Vent. 281. 2 Lev. 149. 

So, it is gfxid, if there be also livery. 1 Vent. 281. 2 Lev. 149. 

[A power to make leases ihr years determinable on lives, may be 
executed by a covenant to stand seised. 3 B. M. 1441.] 

If a man has a power to make an estate to liis children, and lu; 
grants a rent-charge to them, by his will, out of the same estate, it will 
Ikj good. R. 3 Ca. Ch. 89. 

If ho has power to make it by writing, signed before two witnesses, 
and he grants a rent by his will, executed before two witnesses; 
though it be not a gmxl execution of the will, for want of three wit* 
nesses, within the st. 29 Car. 2. yet it shall take eliect as an execution 
of the j)owcr. R. 3 Oa. (>h. 69. 

If an executor, who has only power to sell, makes a feoffment, it will 
be a good execution of the power. 1 Rol. 330. 1. 1. 

If a wife has power to dispose by writing under hand and seal ; by 
writing in nature of a will, signed and scaled, will be gocKl. R. Cro. 
Car. 378. 

So, if it be by writing nuder hand and seal delivered in the |)rcst*ncc 
of tlu'ee witnesses ; by will signed, sealed, and published, before three 
witnesses, is suflicient, though delivery is required by the power. 
Hob. 312. 1 Vent. 280. 

[A power to appoint by deed executed in the presence of two wit- 
nesses is ill executed by a will ; otherwise if the power lie to appoint 
by any writing or instrument, or other general term. Cowp. 280. ] 

[If a power to be executed by deed attested by three witnesses be 
executed in consideration of marriage, by deed attested by tw<» wit-r 
nesses only ; this detect in the execution of the power, shall be supplied 
by a court of eouity. 1 Brown. 363.] 

[A will unaer a power, not attested to pass real estate, is a good 
execution of tlie power as to the personalty. Id. 1 47.] 

[If a feme covert^ having a power to dispose of 300/. by will, signed aiui 
sealed by her, make a testamentaiy paper, not sealed but on a stamp ; 
tliis is equiv^ent to sealing, and is a good execution of the power. 
2 Brown. 585.] 

[A ix>iver to appoint a schoolmaster to an ancient founchition given 
to the vicar and churchwardens, (of whom there were eleven,) and in 
case of their neglect in apiK>iuthigf then to devolve to two cor|K>rate 
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bodies in succession^ and to result in the dernier resort to the same 
vicar and churchwardens^ to whom also the general power of ma- 
na^n^ the trust was committed, is well executed by the vicar and a 
majority of the churchwardens ; especially if such election be supported 
by uswe. 6 T. 11. 388.] 

[Where’ powers, not merely private, are to be exercised by many ; 

E rovided a sufficient number be assembled, the act of the majority 
inds the minority, and liecomes the act of the whole body. 1 B. 
& P. 229.] 

[A common-law power to appoint by deed, executed in the presence 
of two witnesses, cannot be executed by will. SeciiSj had the power 
been to appoint by any writing or instrument, or other general term. 
Cowp. 260.] 

[A mere devise of the residue will not operate as an execution of a 
power of appointment by a will. 2 H. Bl. 136.] 

[A devise of property as his own, in which the testator has no in- 
terest to b6C]ueath, but only a power of appointment is a good execu- 
tion of the power ; secusj if he has a devisable interest, since then the 
devise will operate on the interest and on that only. 1 Taunt. 289.] 

(C 6.) Wliat not. 

But a power ought to l)e strictly pursued; and therefore, if all 
circumstances are not observeil, it will be a void execution of it; ns 
if a power be to make leases, rendering the ancient rent, a lease which 
does not reserve it, will be void ; as if he leases two acres with other 
land, and reserves die rent of the two acres for the whole. II. 2 Jon. 
111. Vide ante, {B 3.) — Estates, (G 5.) 

[The lease of a tenant for life with powder of leasing under certain 
conditions must strictly comply with those conditions ; and if it vary 
from them in the interest demised, or the rent reserved, it csinnot be 
supported against die remainder-man. 5 T. R. 567.] 

[A tenant for life, having jiower to grant building-leases for 61 
years reserving die best imiirovcd ground-rent, granted a lease for that 
term, which was not expressed to be a building-lease, but which con- 
tained a covcmuit by die lessee to keep in repair the premises demised, 
(old liouses,) or sucli other houses ns should be built during the term ; 
and it was holden dmt this was not a building-lease within die power. 
Willes, 169.] 

[Such a lease, being void, vros incapable of being confirmed by the 
remainder-man’s acceptance of rent Ibid.] 

[Where die power is only to revoke, no uses can be declai*ed under 
dint power, though the party might have done it bv a nqw conveyance, 
or by'new grant or covenant on consideration, in the same. Str. 584*.] 
[If A. surrenders copyhold to trustees to the use of his wife for his 
life, dien to pay the profits to his children equally, then to such uses 
as he shall aptxiiiit, and for want of appointment to B., and by his 
will gives all the rest of his estate, real and personal, of what nature, 
kind and quality whatsoever, to C. in bar of what he may claim by 
custom or otherwise ; it is not a good execudon ; for though he need not 
recite tiic power, he must mention the estate. Semb. 1 Atk} 559.] 
So, if a power be to revoke under hand and seal, a revocation un- 
der ^ only is not sufficient. Pul. 112, 
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[If A. devises the income and produce of 1000/. South-See stock 
to B. for life, with a }x>wer to dispose of 400/. of it by writ'iig before 
three witnesses, and tor want of appointment ^ives the 400/. to a 
charity, and B. makes his will, and oiler legacies gives the rest and 
residue of his })ersonal estate to, &c. ; this is not a good execution of 
the power; and parol evidence shall not he allowed to prove that 
B. intended the 400/. should pass. I Akyns, 558.] 

[If a wife has a power by settlement before marriage to appoint 
money by her will in writing, or other writing under hand and seal, 
attest^ by two witnesses, and dies, leaving a papier in her hand- 
writing, but not signed, sealed, nor attested ; this is not a good exe- 
cution. 3 Atkyns, 156.] 

So, if a man has a power to charge 2000/. upon land, and he, by 
lease and release, conveys in fee, upon condition to be void, u|X)n 
payment of 2000/. and interest ; it shall l>e void for the whole : for he 
had not authority to raise more than 2000/., and it slmll not be good 
for part, and void lor the residue at hw ; for the power is intire, and 
so ought to be the execution of it. R. 1 Lev. 151. Hard. 398. 
CoiiU 11. Sal. 538. 

[If A. in his son B.’s marriage-settlement covenants to stand seized, 
after other remainders, to the use of children of the marriage, in such 
manner, for such estiites in fee or tail, and upon such conditions as B. 
shall appoint, and in delault, &c. over; and B. by will appoints to his 
eldest son C. and the heirs of his body for ever, and for want of such 
issue, to the right heirs of B. this is a void appointment; for he hiu 
not ap{K)inted the whole among the children of the marriage, giving 
only estite-tail to C. and the fee to his own right heirs, who might not 
be children of that marriage, and die contingent remainder to such 
children is not defeated. 2 Wils. 369.] 

If he has power to make a lease for 31 years for raising portions, and 
he makes a bargain and sale in fee. 8emb. Hard. 413. 

[A devise of an estate to A. during her life, and at her disposal 
afterwards, to leave it to wdiom she pleases ; the appointment can be 
only by will. 10 East, 438.] 

But if a man, having a power of revocation, makes a mortgage in 
fee ; it shall be a revocation for the mortgage only. 1 Vcr. 141. 182. 

[Powers shall not be exceeded, nor their conditions evaded, but shall 
he strictly pursued in form and in substance, and all acts done under a 
speciirl authority, not agreeable to it, nor warranted by it, arc void. 
Vid. Doug. 565 — 575.] 

[It is no lease, unless landlord and tenant are Imund in mutual 
stipulations. Ibid.] 

[If the lessee never executed counterpart, nor entered, nor covenanted 
to pay rent, nor consented, nor accepted lease, nor was in possession 
of it, he never was bound by it, and such lease is no execution of a 
power, especially if there is no clause of rc-cntiy. Ibid.] 

[Eveiy fraudulent, unfair, prejudicial execution of a power in re- 
spect of those in remainder is void. Ibid.] 

[But it is good, though made in trust for him who executes the 
power, provided the legal tenant be bound in all requisite covenants and 
conditions. Ibid.] 

[Under a power to a tenant for life to lease for years, reserving the 
VoL. VII. C usual 
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usual covenants, &c. a lease made by him, containing a proviso, tliat 
in case the premises were blown down or burned die lessor should re- 
build, otherwise the rent should cease, is void ; if the jury find that 
such covenant is unusual. 1 Term Rep. 705.] 

[If one who has a power to Jointure, execute it to die full extent ; 
but it be agreed that the wife shall have only a part by the year, and 
that the rest of the rents shtill go to pay his debts, and dieii as he 
shall appoint ; diis will be fradulent against the remainder-man, ex- 
cept as to the part actually given to the wife. Ambler, 233.] 

[So, if an estate be settled nfier die death of father and mother, on 
such child, as the father, with the consent of trustees, shall apjKiint ; 
and on default, then on the first, Ike. sons ; if the father by misre- 
presentation prevail on the trustees to consent to his apfiointing to 
his younger son, the apjiointment will be set aside. Ambler, 272.] 

[fc)0, if a power in a marriage settlement be created to the husband,* 
to appoint the settled esUite among the ciiildren, in such' manner as 
lie shall think proper, not exceeding estates tail ; and he ap^ioint to 
two of the children, one acre for lluar lives and the life of the survi- 
vor, then to full into the residue, which he ap]H>ints to his second son 
for life, with remainders over; this execution is elusory ami bad. 

1 Brown, 450.] 

[A power under a settlement to appoint to the children of the 
marriage is strictly confined to those chililren. 2 Wlls. 369.] 

[And a father having a pow'er to appoint portions to younger 
children to be raised at all events, cannot annex a condition to the 
appointment of any child’s share, 1 Wils. 224. under a power of 
appointing a real estate to the use of such child and children, tkc. and 
in default of appointment, the esUite to be settled, to the use of all 
and every the child and children,” an exclusive appointment to one is 
good. 1 Term Rep. 432.] 

[So, under a power of appointing real and personal estate “ to and 
among such of tlie testator’s relations as shall he living at the time 
of his death, in such parts, shai'es, and proportions, &c.” an ex- 
clusive apix)intment to one is good. Id. 435. ii.] 

[(D a.) SDtOrr nuutcro rcltuing to potocro.] 

— Tlie attestation to an instrument under a power 
which requires tliat it shall be attested, must express that nil the forms 
requisite to give the instrument validity were obsei-vcti; thus, if 
signature as well as a sealing and delivery are required, an at- 
testation that the deed was sealed and delivered, without having signed, 
will not be sufficient. 2 M. & S. 57fi. 4 Taunt 213.] 

[If it is re<|uire(l by tlie terms of a power authorizing a party to 
charge by writing, that the execution of tlie wTiting shall be attesUnl, 
the attestation must express that the formalities requiretl in the exe- 
cution of the writing have lieen observed. Therefore, where a writing 
was to be signed, scaled, and attested, and tlie attestation only expressed 
“ sealed and delivereil in our presence,” it was held that die power 
was not well executed. 3 M. & S. 512.] 

[A iKiwer of appointment to A. and B. by any deetl or writing 
under both their hands and seals, to be by them duly executed in the 

presence 
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presence of, and to l>c attested by two or more credible witnesses,*' 
means executed with alt the tbrin essential to the validity >1* die in- 
strument, signed as well as seale<l in their presence. 2 M. & S. 567, 
4 Taunt. 213.] 

[Where lands are limited to such uses its A. by any deed or writing 
under his hand or seal, attested by two or more credible witnesses, 
shall direct, a will with a memorandum of attestation, that it wils 
signed (only) in the presence of the subscribing witnesses is not a good 
execution of the power. And the defect is not cured by calling one 
of the subscribing witnesses to prove that in iiict die will was sealed^ 
as well as signed, in their presence. 2 Mars. 102. 6 Taunt. 402.] 

[An instrument under a })ower, is executed by two, with all formali- 
ties essential to give it validity, in the pl*esence of witnesses ; the at- 
testation, however is defective. After the death ol‘ one of the parties, 
the witnesses subjoin a fresh and complete attestation. Hcl<l, that 
since it was done after the decease of one party, it wiis unavailing, for 
it was giving to his act a force and operation after his death, which 
did not bi long to it in his lifetime. 2 M. & S. 576. 4 Taunt. 213.] 

[Under a })ower to appoint copyhold premises, liy deed or will, 
signed in the })reseiice of three witnesses, the will only need be so 
signed. 7 T. 11. 103.] 

[Power to appoint by will, signed and published in presence of and 
attested by two witnesses; will ‘‘signed bynieS. M.; witness A. and 
B,” whom the testatrix informed that the paper was her will, held an 
iiisutlicient execution. 7 'raunt. 355.] 

llMr^rafion of. — A power cannot be delegati^d. Where, howevi r, 
authority is given by A. to B, to execute a power himself or give it to 
another, by giving it to the other he dues not delegate it. 4 T. 11. 744.J 
[kSV;w5/c, under a power of attorney by A. to B. to underwite any 
p 4 )licy of insurance not exceiHliiig 100/. and U> subscribe the same in 
his (A.’s) name, and to settle and adjust losses, &c. “ although B. ainnoL 
delegate his whole authority to another, yet, having signed a. dip or a 
|)olicy of insurance, the signature of his clerk for him, and in his ab- 
sence, to a policy imule in pursuance thereof, is a good execution 
of the power, that being only a ministerial act which he might 
authorize another to do for him ; but he must himself execute the 
power, in all matters in which his judgnient and discretion' arc rc- 
(juisite. 1 Smith, 406.] 

llllmorj/ appointment. — N(» appointment is held illusory in u court 
of law. 1 Taunt. 289.] 

[_Void in whote or in part. — In the case of realty, the execution of a 
power may be good as to part and void as to the residue. 4 T. R. 743.] 
[A lease under a power at an entire rent, if void as to parcel of the 
land is void as to the whole. 2 Last, 376.] 

[If X. and Y. closes are devised for life, with remainders over, with 
power to the tenant for life to letise X. only reserving the ancient 
and accustomed rent usually paid on leasing it, a demise of liotli, re- 
serving the ancient rent payable for X., is void against the remainder- 
man altogether, and not as to Y. close only ; the rent reserved issues 
out of both closes, so that the ancient rent was not reserved on de- 
mising X. If, however, Uiere be separate reservations, viz. tlic ancient 

C 2 rent 
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rent for X., and an additional rent for Y., the lease is only void as to 
Y., since a lease may (nothing opposing) be good as to part, and void 
as to the residue. 3 M. & S. 99.] 

[A lease for a term exceeding what the power warrants, is void in 
toto. 10 East, 158.] 

[Cwifirmation of ajrpointmenL — An appointment, not valid in its 
original, aiiinot be made so by subsequent circumstances. 1 East, 449.] 
[A lease by tenant for life, under a power not pursuant to the power, 
is^ voi<i iigainst the remainder-man, and incapable of confirmation by 
him. If, however, he accepts rent eo nomine^ for a period subsequent 
to the death of tenant for life, tliough under an ignorance of his real 
rights, a yearly tenancy is thereby created. 7 T. R. 83.] 

[^Ilrvocatim of (qrpoinlment. — The rule that an authority, once 
executed, is at an end, only applies where the execution was valid. 
11 East, 194.] 

[A power to appoint a sum of money by deed or will, is ambulatory 
during the life of the party appointing. 1 4 East, 423. 

[A power of appointment is given by a marriage-settlement unto and 
among all or any the child or children of the marriage, for sucli 
estates as the husband and wife, or the survivor of them, should from 
time to time, either witli or without power of revocation, direct. The 
survivor may revoke an ap{X)intment made by both, with powder of 
revocation to thcmi and the survivor, and appoint anew. 1 East, 442.] 
[PouvT to feme, caoert^ — A ptiwer given to a feme covert, to be 
executed by will, is well executed by her writing, purporting to be 
a will. 4 Taunt. 294.] 

[^Enrolmmt of — Where in a marriage-settlement by tenant in tail, 
a power is reserved to him of revoking the old and deehiring new uses, 
by writing, attestiKl by three witnesses and to be enrolled, with consent of 
certain trustees ; the enrolment must be in his lifetime. 3 East, 410.] 
[/■/ow a ptywir shall enure, — Where A. was seized in fix*, and con- 
veyed to B. and his heirs, to the use of such |)ersons and for such 
estates as he (A.) should appoint, by deed or will, remainder to the 
use of A. and his heirs and afterwards granted a rent charge, with 
a covenant for him and his assigns to pay llie same, and then A. and 
B. by lease and release, &c. rdease, and- also appoint to C. tlie pre- 
mises subject to the rent charge, and C. enters into a covenant witli 
A. to pay the same rent cliarge. I leld that C. is not liable personally 
to an action of covenant at tlio suit of the grantee of the rent charge 
as assignee, tlie conveyance operating under the polver and not out of 
the estate of A. 2 Smith, 376. 6 Eiist, 289.] 

IMfsct'llanams. — Though a tenant for life, with pow'er to grant 
leases in possession fer twenty-one years, convey his life estate to p.ay 
an annuity for his life, and the surplus to himself, the power is not 
thereby extinguished; he may still grant leases agreeable to the terms 
of the power. *Doiigl. 292.] 

[A. having a life estate with a power to grant building leases for 
99 years, so as the best rent be reserved that can be got for tlie same, 
&c. demises reciting the power; and by virtue tliereof, and of all 
other powers in her vested to be in consideration of rent and of the 
surrender of a former demise by the previous tenant in fee, &c., and at 
die tijiie the original lease and counterpart are mutually cancelled 
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iind exchanged ; and on a siiecial verdict finding tlio second lease u> Yh! 
void, die best rent not l)cing reserved; Yield, timt nitiiougli A. had 
a life estate, and miglit liave made a good demise for her life, yet the 
lease referring to tlie power, it was the intention of da; panics it 
stiould ojierate by virtue of the jM)wer, and not out of llie estjitc, 
and as the second lease was void under the power, and did not operate 
according to the intention of the parties, it was no surrender of tlie 
first. 2 Smitli, 166. 6 East, 86.] 

IStatutable ]Hyttk*rs. — Where, by statute, a special authority is dele- 
gated to particular persons, affecting the property of individuals, it 
must lie strictly pursued, and appear to have been so on the i'aco of 
their proceedings. Cowp, 26.] 

(D b.) fpoto it sball be DcstroKCD. 

If tenant tor life, who has a |)ower to make leases, jointure, &c* 
levies a fine, suffers a recovery, or makes a feoffment, by which his 
estate is forfeited, his ))ower shall be extinct 11. 1 Vent. 226, &c. 
8 Salk. 276. Vide Uses, (L 1, &r. 6.) 

So, if tenant in tail, w*ho has power to make a jointure;, ike. suffers 
a recovery, his jmwer shall be extinct K. 2 Lev. 60. 

So, if he releases his power to the tenant of the freehold. 11. 1 (o. 
1 1 8. a. 1 7 L a. Vide Uses, (L 6.) 

So, a power in gross, not annexed to an estate fully, may be tiestroyed 
by fine, feoffment. Sic, as if a tenant for life has |)Ower to make a hui.se 
to coininence after his death. 1 lard. 415. 

So, by a release witli a})t words. 1 lard. 416. 

[So, a power shall not be execuUuI, alb r the party for u hose benefit 
it was creatcul is dead. Thus when; a powi;r was given by marriage- 
settlement to the husband to raise 10,000/, for a single younger child, 
when he should think pro|)er; the child, a feiiuihs being 1 4 years old, 
he adled on the trustees to raise the portion immediately, and af- 
terwards, the child lK‘ing dead, filed his bill to have it raised as her 
ad m illustrator ; the bill was dismissed. 1 Brown, 395. J 

[Or ail appointment under a p<iwer may he revoked if made re- 
vocable by the deed of appointment, or without being revocable, if 
the first appointment was by will, which is in its nature revc cable. 
1 Brown. 588.] 

(£) (SHben it 0bn!I not be oeotro^^cD. 

But if a power be given to a lessee for years, and his assigns, to 
make leases for lives, such power* goes to his executor, timugh only 
iui assignee in law'. U. 2 Jon. 1 10. Vide ante, (A 1.) 

Or to the assignee of the executor. (R. 2 Jon. 110.) 

But a power to an executor to make leases, does not extend to the 
executor of his executor. 2 Jon. 1 1 0. 

8o, if tenant for life with power to make leases, jointure, 8cc. 
makes a conveyance, which does not operate by transmutation of the 
possession, but only by limitation of the use, the ]>owrr shall not lie 
destroyed ; ns, if lie covenant to stand seised to the use of another 
in fee. Diib. Hard. 418. 

Or make a bargain and sale to another in fee by indenture inrolled 
Semb. Hard. 113. And if it be a power in gross. U. Hard. 117. 

C 3 Though 
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Though the tenant for life had also the remainder in fee, i^hich 
passed by die bargain and sale ; for till tlie remainder comes in esse in 
poss(*>ssion, the estate by the power is not touched. R. Hard. 416. 

[lliough a tenant tor life with |K)wer to grant leases in possession 
for 21 years, convey his life-estate to pay an annuity for his life, and 
the surplus to himself, he may still grant leases agreeably to the terms 
of the power. Doug. 292.] 

[A leasing power is givt^n to A., tenant for life, and after his de- 
cease to B. ; A. grants to B. his life estate (without noticing the power) 
B. cannot lease under tlu! power during A. 's life-time. 13 East, 118.] 

So, a power in gross which dotjs not tiike eflfect till the estate of 
him, who had the power, determines, shall not Ik‘ destroyed by alter- 
ation of the estate; as, if tenant for life, with such power, grant tolum 
stafitm. Per Hale, Hard. 416. 

So, it A. settles land to the use of himself for life, with power to make 
leastjs, ami afterwards to B. u|>on such trust as he shall afterwards 
declare ; if A. dechires the trust tor payment of ilebts, and afterwards 
leases at a small rent, the Ic^ise is not defeated by the execution of his 
power; for it is prece<lent to it. It. Skin. 427. 

Mo, an act by a stranger d<H‘s not destroy a powtT ; ns if bargainee of 
ti'iiant for life with p<iw'er, ike. enfeoffs him in tee, the power is not 
thereby destroyed. Senib. Hard. 413. 417. 

So, if t<‘imnt for life, with a powiu* in gross, be disseisal, the power 
is not (lestroytMl; for the right of the tenant for life supports the power, 
and if hr makes a h*nsr pursuant to the pcover, and afterwards re-enters, 
it will be gcKKl. H. Hard. VI 7. 

II a man having a power annexed to his estate, charges his estate, 
and afterwanis executes his power, the estate which arises by the exe- 
cution of the power shall be subject to the charge durino the estate; 
as, if tenant for life, with power io uiakt* leases, grants a rent-charge, 
and afterwards inakt's a Ivase, the h‘ssee shall take, subject to the rent- 
charge diirittg the life of tlie lessor. IVr Hale, Hard. \15. 

1 An esiatir being conveyeil, by marriage-settlemf’nt, to trustees, to 
the ns(* of the husband for life, with remainders over, and with a power 
til tlu' husband with the consent of the trustees to revoke all the uses in 
the. si'ttlenu'iU, anil the husband having granted an estate his own life 
for valtiahie consulcTatiun, in the settled estate, a revocation subsecpieni 
tliereto of all the uses, executed by him with the consent of the trustees, 
.'Uid a ciuiveyance ol the estate to aptirclniser tor valuable consider.ation 
also, but with notice of the prior grant for the husbaiurs life, shall not 
iUfect the interest granteil fl)r his li#. Doug. 477. 486.] 

(F) f|)oUi tbc plcaoing oball Oc. 

It a imui pleads on act ilone, pursuant to a power, he ought to show 
the power to he strictly pursued in all circumstances. 

It lie s:iys, that it was executed in tlie presence of three credible 
wiiJKsses, he ought to show who were the wiuieswses bv name. D 
iCo. Ul.a. 

[(G) taabrn it cannot tic crccutcD.] 

[II ihi'ie Ih! !i |ww«r muler a u>arriagoi>cuIenu'nt to civc to ihc 
1 'hddn.n ol the marriage in Mich shares, ^cc. ami for such esiatc, &c. 

and 
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Aiui there l)e but «)ne cljilil of the innrriii^, such child must have tlie 
whole estate settled. 2 Wils. S36. 2 Brown. 588.] 

POLICY OF ASSURANCE. 

Vide Merchant, (E !), 10.) 

POLLS. 

Vule CnALi-ENGE, (C 1, 2.) 

POLYGAMY. 

Vide .Tustices, (S H.) 

PONE. 

Vide Peeadeu, (3 K. 6.) 

PONTAGE. 

Vide Toi.l. 

POOR. 

Vide Fokma Pai'I'Kkis — Justices ok Peace, (B 61-, Slv.)— I'sks, 

(N 1. 7. 10.) 

POPE. 

Vide Ecci.esiasticai. Persons, (B 1.) — Justices, (K !>•)— 1*oi‘Eiiy 

POPERY. 

(A) €bc autl)0rit|> of tbc l^opc; liolu uourpeo. 

(A 1.) In giving the pall. p. S't. 

(A 2.) In sending his legates, p. 24. 

(A :}.) In receiving appeals, p. 24. 

(A 4.) In exempting of clerks, p. 24. 

(A 5.) In exacting tenths and first-fruits, p. 25. 

(B 1 .) fpoU) tbc usurpation of tbc lg>ope bas been re? 
straineo. p. 25. 

(B 2.) In appeals to Rome. p. 2.5. 

(B S.) By abolishing the power of the pope. 25. 

(B 4.) By a penalty upon the maintsuners of Ids au- 
thority. p. 2H. 

C 4 (B 5.) By 
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(B 5.) By the dissolution of monasteries, and by 
oaths, p. 27 . 

(B 6.) By the restraint of reconciliation to the Pope, 
and of the erection of seminaries, p. 27. 

(B 7 .) By disability : — To take lands or tenements. 

p. 28. 

(B 8. a.) Or to present to a benefice, p. 30. 

[(B 8. b.) To hold an office.] p* 31. 

(B 9 .) To what cases the disability does not ex- 
tend. p. 31. 

(B 10.) By registering the estates, p. 32. 

(B 11.) By sale &c. not inrolled. p. 33. 

(B 12.) When default of registering does not pre- 
judice. p. 33. 

(A) Cbe nutborit|> of tbc l^ope ; boUi udurpeD. 

(A 1.) In giving the pall. 

What nutliority the pope had in thi& kingdom, vide Ecclesiastical 
Persons, (B 1.) 

Befi>re the time of 'N\^illiam the Coiupieror, the pope had not any 
jurisdiction allowed within tlie realm among tlie Britons or Saxons. 
Dttv. 87, 88. 

Bui ill the time of W'illiam the Con<|ueror, the pope usiir|ied upon 
the bishops, to take their palls from him. l)av. 89. 

And if an archbishop or bishop did not do it, he was deposed. Ibid. 

(A ^2.) In sending his legates. 

So, in the time of William the Conqueror, the pope sent liis legates 
to England. l)av. 89. 

But in the time of H. 1. it wa.s allowed that the archbishop of Can- 
terbury should Ih? nut us. Dav. 90. 

^ And that no other legate should be sent by the pope, without the 
king's re(]UcsL I)nv. 90. h. 

(A kI) In receiving appeals. 

Si>, in llie lime of Will. 2. luid before, no appeal to Rome was ad- 
mitted. Dav. 89. b. Viile jKist, (B 2.) 

But, ill the time of Siej)heii, luipt^als to Rome were usunied. 
Dav. 90. ^ 

And by ciuion in the synixl of London, before H. bishop of W’in- 
chestcr, tlie pojie’s legato, it was decreed, that an apiieal should lie 
from a provincial council to the poiK'. Dav. 90. b. 

(A 1.) Ill exempting of clerks. 

So, in the time of I L 2. the |>opc usurped the exemption of clerks 
fit>m the secular j>o\ver. Dav. 91. 

And a clerk indicted for murder prayed his clergy, and was sent to 
the bishop of Saruin, his cmliiiary, to make liis purgation ; which if he 
did not, he ought to have been remanded to the teni[H>ral court ; but he 

sent 
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sent him to Thomas Becket, the archbishop, and by him he was Uirust 
into an abbey to shelter him from justice. Dav, 91. 

(A 5.) In exacting tenths and first-fruits. 

So, by the pope Boniface the 9th, or John 22d, payment of tendis 
and first-fruits was imposed upon all archbishops and bishops. Vide 
Tentlis, (A — B). 

(B 1.) ^oU) tOe u0urpation of tf)c l^ope bao been 

reotraineD. 

How provision to benefices by tlie |>ope was restraint^, vide Pro- 
visor, (A 2.) 

How the ecclesiastical jurisdiction and supremacy of the king has 
been inaintaineil, vide Prasrogativc, (1) 9, &c. 17.) 

The kings of England have always disallowed the encroachments 
and usurpations of the pope, and the court of lloiiie. 

And therefore the pope was not allowed to annul the temporal law 
by his bull. 1 1 H. 4. 37. 

A fortiori 9 not the sUitutc law. 2 Cro. 517. 

All dispensations by him, contrary to law, were void. Ibid. 

So, the dissolution of a i)cq)etunl vicarage, ufler thest. 4 H. 4. 12. 
R. 2 Cro. 517. 

The dissolution of a spiritual corjKmition ; for, fjNoadiha corporation, 
it is temporal. Vide 2 Cro. 517. 

(B 2.) In appeals to Rome. 

So, William Rufus rt^(;cte<l and refused all appeals to Rome. Dav. 
89. b. 4 Inst. 341. Vide ante, (A 3.) 

And though king Steplien allowed them, yet, by the constitution of 
Clarendon, in the time of 11. 2. it was ordained, tJiat all appeals should 
be from the archdeacon to the ordinary, from him to the metropolitun, 
from him to the king. D.av. 91. 4 Inst. 340. 

And by a canon, that no decree of the pope should be executed 
witliin the realm, upon pain of imprisonment and confiscation of goods. 
Vide Dav. 91. 

And now, by the st. 24 I I, 8. 12. if any purci)ase or procure, in 
any cause testamentary, inatrimoiiial, of divorce, or tithes, fn^in the 
see of Rome, or oilier foreign court, any foreign process, appeal, sen- 
tence, &c. or execute the same, he shall incur a preemunire. — So by 
tlie St. 25 li. 8. 19. 

And if any prelate, pastor, &c. by occasion of any appeal, &c. refuse 
to administer sacraments, divine service, &c. he shall have a year’s im- 
prisonment, and make fine and ransom at the king’s will. 

And this act being repealed by the st. 1 & 2 Ph. & M. 8. was after- 
wards revived by the st. 1 El. 1. 

(B 3.) By abolishing the power of the pope. 

By the st. 25 H. 8. 20. no archbishop, or bishop, shall pay annates, 
pension, or other sum of money to the see of Rome, on pain of losing 
all his goods, and the |)ossessions of his bishopric. 


Nor 
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Nor shall send there, or procure any bulls, breves, palls, &c. but 
the sanu! shall cease: by the st 28 H. 8. 16. shall be void. 

So, by the st. 25 H. 8. 21. no person in the king’s dominions shall 
pay any pension, cense, Peter-pence, or other imposition to tlie use of 
tl)e |Hi|>c, or see of Koine. 

And no visitation of any monasteries, colleges, &c. shall be made by 
authority of the see of Koine. By tlie same st. 20. 

And though all statutes for abolishing the authority of the pope were 
repealed by the st. 1 & 2 Ph. & M. 8. those statutes were afterwards 
reviveil by thest. 1 Kl. 1. 4 Inst. 825. 

And by the st. I KL 1. no foreign prince, person, prelate, &c. shall 
use any power, jurisdiction, authority, &c. within any of her majesty’s 
doiiiinioii.s, but the same shall l)e abolished for ever. 

All jurisdiction and authority of the )x>pe is now utterly abolished. 

So, all jurisdiction derived from him. 

And therefore, the concurrent jurisdiction of the archbishop of 
C’ajiterbury, within an interior diocese, is now taken away ; for he had 
it not as archbishop, but as Irj^nhts natusy and therefore it was derived 
from ihv pope. 

But the st. 28 H. 8. 16. wliicli prohibits the using of a bull of the 
|X)pe, &c. dtK's not t'Xiend to allemng it as an inducement to the demand 
of a pension in pleading. K. 2 Lev. 251. 

('ll I*.) lly a |)onalty upon the maintainers of his authority. 

So, Ity the st. I Kl. i. it any iu the (jucen’s dominions, by writing, 
printing, tfacliing, iSce. t)y express word or act, advisedly and directly 
luiiintain, ttc. the authority, &c. spiritual or ecclesiastical, of any foreign 
prince, prelate, ,^c. hcretufon; usurped, &c. for the first offence he 
shall forleit all his gotnls real and perKunal; and if they are not worlli 
‘201. shall besides sutler a year’s imprisonment without bail. And all 
the lienclice.s tir ecclesiastical promotions of any spiritual person so 
oHciiding, and thereof convict and attaint, shall 'thereby l)c void; for 
the second offence, he shall incur a pnemunire ; lor the third, shsill be 
guilty of high treason. Vide Pnrminurr, (11). 

.And by tlie st. .-i h.l. 1. for every such olience, being indicted Ibr it 
within a year, lu’ shall incur a jn.i'muiiur. 

If a su'bject iin|wrts 1 kkiI<s written «Mit of the realm in support of the 
supreiuncy of the po|te, knowing the cffi>ct of them, and sells or utters 
them secietly to persons coiinsunt i>l the contents, he shall be within 
this staluU!. U. by all the J. of U, U. and C. 11. and the Ch. Uaron, 
(except three). l)y. ‘2S2, a. 

S>, if any one receives and rciuls such Ixjok, and afterwards, by 
speaking in conversation, allows it. 11. Dy. 262. a. 

Hut by the st. 1 Kl. I . nunc shall l)c im()eachcd for an offence by 
pi cat lung, toachiiig, or words, unless within half a year; and if im- 
prisoiu .l Ibr such cause, and not indictctl in half a year after the offence, 
sliatl Ik* set at liberty. 

Sv>, the rei-euing and readmg a book, written in support of the 
snpn*mncy ol the impc, without more, is not within the st. 5 EL 1. 
It Dy. 282. a. 

Vide .lusticcs, (K y. — X I.) 


(B .5.) By 
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(I) 5.) By the dissolution of nvonnsteries, and by oaths. 

How the power of the pope was restrained by the dissolution of 
inonosteries, &c. vide Hospital — Monastery. 

How by the oatiis of allegiance and supremacy, vide Allegiance, 
(B‘i. Sic,) — Justices of Peace, (B 17, 2if.) — OfKcer, \K 7.) 

(B G.) By the restraint of reconciliation to the pope, and of 
the erection of seminaries, 

As to restraining the reconciliation, vide Justices, (K 9.) 

By the St. 1 Jac. 4. any under the king's olvdicnce, who shall go, 
or shall send any child, or other |HTson under his government, beyond 
the seas, out of the king’s obedience, to enter into, or he resident in 
any college, seminary, &c. or repair to the same to be instructetl, &c. 
in the popish religion, shall ibrfeit 100/. to his majesty. 

And the person, so going or sent in respect of him or her.*clf only, 
shall be disabled to inherit, pLircha.se, take, or enjoy any lands, 
&c. goods, debts, legacies in any of his majesty’s dominions. Vidt* 
post, (B 7.) 

8o, by the st. 3 Car. 1. 2. any \vdio .shall go or send, See. to any 
college, seminary. See. or any private |)opish family, where he shall l)c 
by any popish person instructed, Sic. or shall cause to be sent any 
money, Sic. for the inuintenance of any child gone or sent, or by 
way of alms, &c. for any nbl)ey, nunnery, school, SiCs shall be dis- 
abled to sue in law or equity, to be committi^e of a ward, executor, or 
administrator, capable of a legacy, or deed of gift, to bear any office, 
shall forfeit all his goods niicl chattels, and all his land.s of iVeehold 
during life. 

So, by the st. 3 Jac. 5. if the children of any subject, (not soldiers, 
mariners, merchants, their apprentices or factors,) Xo prevent good 
education in England or other cause, shall be sent, or go beyond sea, 
without licence of the king, or six of the jn-ivy eoiineil, (whereof the 
principal secretary to be one,) under their hands and seals, such child, 
&c. shall take no benefit by any gift, conveyance, descent, devise, See. 
of any land.s, leases, goods, &c. Vide post, (B 7.) 

And a person sending, Sic. without such liciaice, .shall forfeit 100/., 
one-third to the king, one-third to Jiini who sues, Sic, one-third to 
the poor. 

So, a person already gone without licence, &c. who shall not take 
the oath in six months after return, sliall take no benefit by any gift, Slc^ 
By the same statute. 

- So, by the st. 27 El. 2. all jesuits, seminary, or other priests ordained 
by authority from the see of Rome, sfmll depart the realm ; and if any 
born in the (]ueen’s dominions come into, or remain there, such offence 
shall be high treason. 

And if any receive, relieve, Sic. any such, knowing him to be so, it 
shall be felony. 

And any who directly, or indirectly, sends relief to such, or to any 
seminary, or to any there, incurs a pramunire. 

And every subject, knowing such jesiiit, priest, &c. to fie in the queen’s 
dominion, and not discovering it to a justice of peace in twelve days, 
shall make fine, and be imprisoned at the (jiu*en’s pleasure: and a 
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justice of peace not informing, &c. some of the privy council, &c. in 
28 clays, forfeits 200 marks. 

But this act extends not to a Jesuit, &c. who in three days after his 
arrival submits to an archbishop, bishop, or justice of peace, &c. By 
the same statute. 

8o, by the st. 35 El. 2. a Jesuit, &c. suspected, being examined by 
any liaving authority, and refusing to answer directly, whether Jesuit 
or not, shall Ik*, committed without bail, till he make direct answer. 

The indictment for treason ought to say, that he was born within 
the kiiig*s dominions. 

That he wa.s ordained by the authority of the see of Rome. 

But it iiee<l not say, at what place born, or ordained. 

A secretary of state, or the court of B. R. may examine any, whether 
he Ihj a Je.suit, &c. 1 Sal. 351. Dub, Skin. 389. 

And oiiglit to make a conviction, if he refuses. 1 Sal. 351. 

But a commitment generally, till delivered by law, will be ill. R. 
1 Sal. 351. Skin. 389. 

(B 7.) By disal)iiity ; to take lands or tenements. 

By the st. 1 .Jac. 4. a person going, or sent into a college, seminary, 
8cc. (vide ante, B 8.) shall be disabled in respect of him or herself only, 
and not of his heirs, or posterity, to inherit, purchase, take or enjoy any 
lands, tenements, goods, debts, legacies, &c. 

And by the st. 3 Jac. 5. a child going, or sent without licence, &c. 
(vide ante, B 8.) .shall take no lK*nefit by any ^ift, conveyance, descent, 
devise, &c. of any lands, ike. leases, goods, till he, being of eighteen 
years of age, take the oath, 3 Jac. 4. before a Justice of peace. And in 
the mean tinit* the next of kin, who shall be no recusant, shall have 
the said lands, ike. gooils, ike. But upon conformity, by taking the oaths 
and sacraments, shall account for the profits, ike. and restore the goods, 
ike. to 111 111 or her so cimforiaiiig. 

By fhest. 3 Car. 1, 2. any who shall go or send, &c. (vide ante, B. 8.) 
ludiig convict on iiiforination, shall be disabled to sue, be committee 
of a ward, executor, or administrator ; sludl not be capable of any 
legacy, or deed of gift, or office ; aiul shall forfeit all his goods and 
chattels, all bis iuiuls, tenements, rents, annuities, offices, and estates 
4)f frei:hold, for his life. Providetl, none who conforms to the church 
of England, and receives the sacrament within six months after re- 
turn, shall incur the penalties; but shall have his lands restored during 
his conforiiiity. 

But by tlie st. 1 Jac. I. a person sent to a seminary takes the lands 
and Uic estate vested in him: for the protestaiit heir has only the 
pernancy of the profits. Per two J. Hob. 73. K<i. Ca. 34. (2d Part 
i»f 2 MikI. Ca.) 

And sucli |H*rson may make a bargain and sale ; and thereby take the 
lands out of die heir. Hob. 74. 

So, by the st. 1 1 12 \V, 3. 4. a jierson educated in die popish 

religion, or professing die same, who shall not, in six mondis after 
the age of eighteen, take the oaths, and subscril^* the declaration by 
the st. 30 Ciir. 2. ^cc. shall, in respect of himself only, and not of his 
heirs or jiosterity, be disabled to inherit, or take by descent, devise, or 
limitation, in possession, reversion or remainder, any lands, &c. And 

during 
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during his life, till he take tlie oaths, and subscribe, &c. his next of 
kin, who is a protestant, shall enjoy the lands, &c. without account 
for the profits ; but for wilful waste, shall answer treble douioges, &.c. 

And from 10th April 1700, every papist, or person professing so 
to be, shall be incapable to purcliose in his own name, or to his use, 
or in trust for him, any lands, &c. and all estates, terms, interests, or 
profits out of lands, made, suffered, or done to his use, or on trust 
mediately or immediately for his benefit, or relief, shall be void. 

And this clause was confirmed by the sU 3 Geo. 18. 

[Conviction is not necessary to prevent a pa})ist’s devising lands in 
Ireland ; but parol evidence shall l)e suflicient to prove he died a papist, 
though lie had formerly renounced and conformed. Andr. 222. 233. 
Str. 1095. 

If a papist was above eighteen years at the time of tlio act, yet he 
shall be disabled to inherit : for the statute did not intend more indul- 
gence to persons of full age, than to infants. Semb. K(|. Ca. 35. (2d 

part of Moil. Ca.) 

[A papist above eighteen years and six months at making slat. 1 1 & 
12 W. 3. c. 4. cannot take freehold or leasehold estate by will. 
3 P. Will. 40.] 

[But he may take lands by descent, or a share of personal estate, by 
the statute of distributions. Ibid. Per King, C.] 

If an estate, term, &c. appears to be in trust for a papist; upon a 
bill exhilvited by the next protestant kin, lie shall have an account of 
the profits from the time of filing his bill. 11. E(|. Ca. 14(>» (2d part 
of 2 Mod. Ca.) 

[If fiopish heir make a mortgage, the next protestant kin may re- 
deem, and receive rents and profits till conformity of the heir. Bunb. 
348. 2 Efj. Abr. 379. pi. 12. Com. (>8i. 8. C.] 

[A pa))ist who has not Uikeii the oaths, &c. (under an incapacity to 
hold under the statute of William,) may devise lands to a protestant. 
Willes, 75. Com. 570. 2 Eu. Abr, 62G. pi. 2(5. S. C.] 

[He may sell to a protestant by slat. 3 Geo. 1. c. 18. s. 4. Ibid.] 
[He may devise lands for payment of his debts to protestaiits. 
Ibid.] 

[Also for payment of debts to papists. Scunbl. ibid.] 

[And he may by a bond charge lands, &c. Sembl. ibid.] 

If a man devises lands to be sold for payment of debts and legacies, 
the residue to A. who is a papist ; the devise of the residue of the 
money shall be considered as land, and shall be void ; othiTwise, by 
payment of the debts A. would have the land, and tin? statute wouUI 
be eluded. II. E(j. Ca. 156. 170. (2d part of 2 Mod. Ca.) 

[If a devise be of a term to a papist, the protestant next of kin shall 
have a decree for the term to be assigned to him, with an account of 
the profits from the time of his purchase. Eq. Ca. 146. Ibid.] 

[If a lease for lives is made to a papist, and he commits higli-treasoii, 
he forfeits nothing, for the lease was void. 11. {ler curiam, dissent. 
Foster J. who thought he might take for the benefit of the crown : as 
if a villein purchase, he may take for the benefit of his lord. 1 Wils. 
176. 

[But if a papist, tenant in tail, conveys his estate to a protestant, to 
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make him tenant of the freehold, till a common recovery is suffered, 
which is suffered accordingly, and the recovery declared to be to the 
use of the papist in fee, who afterwards on his marriage by lease and 
release conveys the«same to the use of himself for life, then to his wife 
for life, remainder to his first and other sons in tail-male, with re- 
mainders over, and limitations to trustees to preserve contingent 
remainders; the recovery is good, notwithstanding 11 & 12 W. S. the 
settlement good, and his eldest son shall succeed to the remainder in 
tail, though tlie father ^was attainted of high-treason. By the dele- 
gates, four against one. Str. 2670 

And by the st. S Geo. 18. no sale for a valuable consideration of 
any manors, lands, &c. by. the reputed owner in possession, to a pro- 
testant merely for the benefit of a protestant, shall be impeached in 
respect of the disabilities by the st. 1 Jac, 4. or 11 & 12 W. 3. 4. 
unless the person entitled to take advantage of such disability, before 
such sale recovered the said manors, hinds, &c. or gave notice of his 
claim, U> the purchaser, or entered his claim at the general sessions of 
the county, &c. where the lands, &c. lie, before the contract for 
such sale, and bona Jide pursued his remedy for them. Vide post, 
(B 12.) 

[And by st. 18 G. 3. c. 60. so much of 11 & 12 W. 3. c. 4. “ as 
relates to the apprehending or prosecuting of popish bishops, priests, 
or Jesuits, or that subjects them, or papists keeping school, or educat- 
ing or boarding youth in the realm, to perpetual imprisonment, or that 
disables papists to inherit or take by devise or limitation, any estate, &c. 
and gives the same to the next of kin, being a protestant, and so much 
of the same act ns disables papists to purchase, &c. and makes void all 
estates, &c.” is repealed.] 

[And the 1 Geo. 1. st. 2. c. 55., and 3 Geo. 1. c. 18. which required 
the names and real estates of papists to be registered, and their deeds 
and wills to be enrolled, have been repealed by 31 G. 3. c. 32. s. 21.] 

[See 11 Geo. 2. c. 17., as to what conformity removes disabilities.] 

(B 8. a.) Or to present to a benefice. 

By the st. 3 Jac. 4. s. 8. the king, &c. may refuse 20/. per month, 
and seise two parts in three of all the lands, tenements, and heredita- 
ments, of a person not coming to church, &c. ; by virtue of wliich 
seisure, if the king seises two parts of a manor to which an odvowson 
is appendant, the King shall have two turns of tlie advow'son, and shall 
present to it alone. 

So, if nn advowson be in the king may seise it, as two parts 

of lands, tenements, mid hereditaments : tor an advowson is an here- 
ditament. 

By the st. 3 Jac. 5. every popish recusant convict, while a recusant, 
and by die st. 1 W. & M. 26. every one recorded tor refusing U> sign 
the declaration 1 W. 8c M. 15. or tor reftising the oaths, or seised or 
(mssessed in trust for him, and by the st. 12 Ann. 2 sess. 14. every 
papist, or person professing the popish religion, or child of such, 
under age, or any mortgagee, trustee, or person any w*ays mtrust^d 
for such, directly or indirectly, me^ately or immediately, though 
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declared in writing or not, diall be disabled to present or nominate to 
any benefice, prebend, or ecclesiastical living, school, hospital, or 
donative^ or to grant any avoidance of them : but the presentation in 
twenty-six counties shall belong to the chancellor and scholars of Ox- 
ford, and in twenty-seven counties to the chancellor and scholars of 
Cambridge university. 

Providkl, their presentation to a benefice with cure, to any who 
hath a benefice, &c. with cure, or shall be non-resident sixty days, 
shall be void. By the st 3 Jac. 5. and 1 W. & M. 26. 

And by the st. 1 W. & M. 26. s. 4. if a trustee presents, &c. 
witliout giving notice of the avoidance to tlie vice-chancellor in three 
months oiler in writing, he forfeits 500/. to the chancellor and 
scholars. 

By the st. 12 Ann. 14. the ordinary may tender the declamtion 
25 Car. 2. 2. to any person presenting, or, if absent, summon him, and 
tender it, and is required to examine on oath the person presented if 
his patron be not, to his knowledge or belief, a papist, or miy ways 
trusted, &c. for such; and if the presenter refuse the dechiralion, or 
to appear, or the presented refuse to answer directly what he knows, 
hath heard, or believes touching the same, the presenUttion shall be 
void. 

And the university may exhibit a bill to discover a secret trust, &c. 
or if a quarcimpedit be depending, at the request of the chancel lor and 
scholars, being piaintills or defendants, tlu^ court may examine on 
oath, or by affidavit, or coimnission, the patron, and clerk, &c. and 
may inforcc the producing ol* deeds relating to such secret trust. By 
the same stat. s. 4. 

And tlie university may sue a qmre impedit by the name of chancellor 
and scholars, or by their corporate, name, at their election. By the 
same stat. s« 9. 

[The court may direct commission under this sUitutc to the pro- 
ihonoUtries, or commissioners* munes to be struck by them, and inter- 
rogatories to be settled by them ; or may refuse to grant coniinissioii, 
if defendant will not agree to plead the popery acts only. Barnes, 
2. 2. 350.] 

[By the st. 1 1 Geo. 2. 1 7. after 6th May 1 738, every grant, or de- 
vise, by a papist, or trustee, of any advowson, school, hospitjil, or 
donative, or of any avoidance, shall be void, unless made ixmd f dc lor 
a full and valuable consideration to a protestant, for his own benefit 
only. 

And a mortgagee, grantee, or devisee, &c. may be examined as by 
the st. 12 Ann. 14. though no trust in writing. By the same statute. 

[(B 8. b.) To hold an office.] 

[By 31 Geo. 3. c. 32. catholics in England may hold inferior civil or 
private offices.] . 

(B 9-) To what cases the disability does not extend. 

But a limitation to A. who is a papist, for life, remainder to his first 
and other sons in tail, remainder to B. who is a protestant ; the re- 
mainder shfdl be good. . . 

And 
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And A. t^es an esta^ which supports the remainder: forthe estate 
limited to him is not void entirely, uiough the next of kin, being a 
^ototont, may take the profits. R. £q. Ca. S4. (2d part of 2 

So, an heir, though a papist, shall take by descent; but the next 
protestant of kin may take tne profits. Eq. Ca. 34. Ibid. 

So, he shall sue in equity to defeat a fimudulent conveyance by bis 
ancestor. Eq. Ca. 34. Ibid. 

So, though by the stat. 11 & 12 W. 3. 4. in the second clause, no 
papist shall purchase, &c. but all such estates shall be void; and 
therefore, a aevise to him, lieing a purchase^ is void ; yet if a devise 
be to A. under eighteen, educated as a papist, who in six montlis after 
eighteen conforms, &c. A. shall take, and the inheritance vests in him 
in the meantime. R. Eq. Ca. 156. 180. Ibid. 

So, if an estate by devise be disposed to an heir at law in a particular 
manner, it is not a purchase by him, and void ; for it comes to him in 
lieu of an estate which otherwise would have descended. Eq. Ca. 170. 
Ibid. 

So, if a papist tenant in tail suffers a recovery, and declares the use 
to himself and his heirs, it is not a purchase within the st. 11&12 
W. 3. 4. but a new modification of his former estate. R. Eq. Ca. 173. 
(2d part of 2 Mod. Ca.) 

[A recovery suffered by a papist, instructed in a seminary or 
college of Jesuits beyond sea in the popish religion, was holden good. 
10 Mod. 113. 356. 406. 11 Mod. 355. 1 Str. 318. 2 Brown’s P. 

C. 203. S. C.] 

So, a papist may be tenant by the cuitesy, or in dower; for such 
tenant is not a purchaser. Eq. Ca. 173. (2d part of 2 Mod. Ca.) 

So, if a papist levies a fine to bar the right of another, he is not 
thereby a purchaser. Eq. Ca. 175. Ibid. 

Or settles his estate with a power of revocation, and afterwards re- 
vokes. Eq. Ca. 175. Ibid. 

So, by the St 11 Geo. 2. 17. papists conforming, taking the oaths, 
8cc. and subscribing the declaration, 30 Car. 2. and protestaiits cluiin- 
ing under them, shall be freed from the some disabilities, 'unless the 
next of kin shall have recovered by judgment or decree six months be- 
fore, or unless he return to the {mpish religion. 

[If tliere is a devise of lands to trustees to the use of die second son 
of A., (which second son is a papist,) remainder to the diird, &c. sons 
of A., one of whom is not a papist, remainder to the sisters of testator, 
and if A. is still living, the sisters are not entitled to die legal estate, 
nor can maintain ejectment. B. R. H. 91. 

(B 10.) By registering the estate. 

So, by the st. 1 Geo. 55. a papist, not taking the oadis and sub- 
scribing die declaration 30 Cor. 2. in six months after full a^, and 
having an estate in lands, &c. shall roister such estate and interest, 
&c. in six mondis after ^e time for ta^g the oaths, and his name, 
and at what rent let, or fine paid, and in what place they lie, and in 
whose possession, dec. in. a book kept by the clerk of the peace, in the 
county where the lands lie; or in default, &c. shall forfeit the fee of 
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such limdSi &a not remsteredi if he or any in trust have the fee; 
otherwise, the value of the inheritance. 

And the owner’s name shall be subscribed to such register, in the 
presence of two justices of the peace. 

And persons beyond sea shall have twelve months longer time, 
the St. S Geo. 18. the time of registering is enlarged till the 20t]i 
of October 1717, and by the st 8. 6. 9. and 11 Geo. 2. II. till die 
29th of September 1738. By the st. 12 Geo. 2. 18. enlarged till the 
28th of November 1739. 

And if a manor lie in two counties, the register shall be in the counta 
where the manor-house is. 

(B 11.) By sale, &c. not inrollcd. 

By the stat 3 Geo. 18. no manors, lands, &c. or interest therein, 
or rent, &c. out of them, shall pass from papists, &c. by deed, unless 
inrolled in the king’s court of record at Westminster, or in the county 
where the lands lie, &c. in six months after the date ; or by will, un- 
less inrolled in six months after the death of the testator. 

But by the st 10 Geo. 4. it is sufficient, if a deed or will made after 
die 29th of September 1717, be inrolled on or beibre die 29th of Sep- 
tember 1 724, or by the st. 3 Geo. 2. 29. before the 29th of September 
1731, or by the st. 8. Geo. 2. 25. before the 29th of September 1736. 
[Further time is ^ven for the inrolment of their deeds and wills, and 
ibr the relief of protestant purchasers, by st. 12 Geo. 3. c. 10. 14 Geo. 3. 
c. 37. 17 Geo. 3. c. 45. 18 Geo. 3. c. 46.] 

(B 12.) When default of registering does not prejudice. 

But by the st. 1 Geo. 65. a purchaser bond^fide for a just and valuable 
consideration, before conviction, or ejectment brought for die forfei- 
ture, and not knowing of die default in registering, shall not be pre- 
judiced by it. 

So, by the stat. 3 Geo. 18. no sale for a full and valuable consider- 
ation, by a papist the reputed owner, or in receipt of the rents, &c. of 
any lands, &c. or interest out of them, to a protestant, for the benefit 
of a protestant, shall be avoided on pretence of the disability of him, or 
any under whom he claims, unless tlie person taking advmitage of such 
disability have recovered before sale, or given notice of his claim to the 
purchaser;, or, before die contract for the sale, shall have entered his 
claim in open court at the quarter sessions of the peace for the county, 
and hondjide pursued his remedy. Vide ante, (B 7.) 

So, by die st. 6 Geo. 2. 5. no such sale shall be avoided by reason 
the deed or will through which the tide was derived, shall be avoided, 
so as no advantage ham been taken for want of inrolment before the 
purchase made, and so as the purchaser had no notice before his pur- 
chase, that die maker of the deed or will was a p^ist, and no judg- 
ment or decree, hath lieen had for want of inrolment. 

Vide Justices of Peace, (B 14.) 

PORT. 

Vide Navigation, (E). 
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Cinque ]Port0. 

Vide Abatement, (D.S. 5.) — Franchises, (E 1, &c.) 


PORTAGE. 

Vide London, (K 2.) 


PORTION. 

Vide Chancery, (2 M 10. — 8 Z 1, &c. — 4 W 24.) 


PORTMOTE COURT. 

Vide Courts, (I). 


[PORTSMOUTH.] 

[The private act, 14* Geo. 2. c. 43., is not annulled by st 32 Geo. 3- 
c. 103. 15 East, 372.] 

fThe powers and consequent rights conferred by the private st. 
14 Geo. 2. c. 43. oir tlie person therein named were not annexed to 
his character as lord of the manor. 15 East, 372.] 

[The majority of mayor and aldermen for the time being is sufficient 
to constitute the corfiorate assembly of Portsmouth. Cowp. 530.] 
[Precedent qualification for a burgess of Portsmouth to entitle him to 
be elected alderman. Cowp. 530.] 

[An infant cannot be elected a burgess of Portsmouth, though not 
sworn in till of age. Cowp. 226.] 

[PORTUGAL.] 

[Construction of the fifth article of treaty between Great Britain 
and Portugal. 5 Taunt. 101.] 


POSSE COMITATUS. 

Vide Viscount, (C 2.) 

POSSESSION. 

Vide Chancery, (D 12.) — Discent, (C 9, 10.) — Execution, (A S.) 
— Pleader, (C 39. — S M 9. 17. 39.) — PRiEROGATivE, (D 63.) — 
Trespass, (B 2, 3, 4 


POSSIBILITY. 

Vide Assignment, (C S.) — Grant, (D.) 


POST-DISSEISIN. 

Vide Assize, (F I, &c.) 

POSTEA. 
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PbSTEA. 

Vide PlkadeRi (T). 

[POST-HORSE ACT.] 

tThe post-horse act, 25 Geo. 3. c. 26., only requires the post-mas- 
ters, &c., ill making up their accounts, to insert tlierein the number 
of horses let and the number oF miles, &c. It does not require the 
amount of die duties received to be specified. A declaration, there- 
fore, on this statute by die farmer of the duties against a post-master, 
cliarging the defendant with having made false accounts, in not in- 
serting ill the account the sums of money received by him,’’ charges 
no offence, and is therefore bad after verdict. S T. R. 632. Id. 637.1 
[By thest. 25 Geo. S. c. 51., the commissioners of stamps are 
authorized to appoint under them collectors of post-horse duties. 
By St 27 Geo. 3 c. 26., reciting the fonner act, these duties are. to be 
let to farm : the farmer is to benppoiiited, uniler-seal-collector of the 
duties; and cert-ain obligations thiniwn by st. 25 Geo. c. 51. on 
another class of persons, are by this act cast upon “ the person 
.fiirining the duties, and the appointed collector thereof.” In an 
action for a breach of these obligations, the declaration averred that 
the defendant was a collector of die duties recited in st. 27 Geo. 3. 
c. 26., the judgment was arrested, since ?io/i constat that he was 
the farmer of the duties, or any more than a collector appointed under 
the first act, and therefore that the obligations in (]uestion were not 
thrown upon him; nor was the defect cured by verdict, since the 
declaration showed no title whatever. 6 T. 11. 163.] 

[By st, 4-4 Geo. 3 c. 198., where the distance is ascertained; 
though the hiring be for a day, the duty is payable by the mile; if 
not ascertained, by the day. 1 1 East, 530.] 

[If a letting to hire be in its nature a hiring to travel post, within 
the st. 25 Geo. 3. c. 51., it makes no difference that the owner of 
the liorse rides it liiinself 3 T. R. 72.] 

[The words “ travelling post” used by the st. 25 Geo. 3. c, 51. must 
be received in ihe popular sense; therefore, a neighbour who lets a 
iiorse to go from one town to another and return, within the coin})a.ss 
of a day’s journey, is not liable to the penalty imposed by that act ten* 
not taking out a licence. 3 T. R. 69. 8 East, 584-.] 

[Letting a horse to hire to carry a private express, that is, one not 
sent by government on public service, is a hiring to travel post widiiii 
the statute of 25 Geo. 3. c. 51. 3 T. 11. 72.] 

[The letting of a horse to hire to carry a government express, is 
not a letting to hire within the meaning of tiie post-hoil^ act of 
25 Geo. 3. c. 51. 3 T. R. 519.] 

[Under schedule B. of st. 44? Geo. 3. c. 98., the duty is laid on 
every horse hired by the mile or stage, whether or not for travelling 
post. 8 EastJ 580. Id. 584. S. P. on statute 25 Geo. 3. c. 51.] 

[A letting to hire a horse to go a certain stage and back again, within 
the day, requires a licence under schedule A. st 44 Geo. c. 98. 
II East, 257.] 

D S [The 



POST-OFFICE. 


SO 

[The sense of tlie word travelling,” as used in the post-horse 
acts, must be limited to cases where a traveller is conveyed ; therefore, 
the letting to hire a hearse for conveying a corpse from York to 
Brecon (for which a gross sum was paid, not so much per mile), is 
not chargeable with the postp>horse duty. S M. & S. 15.] 

[A coach, licensed under a local act to be used as a stage, is not 

E rotected by such licence from the post-horse duties, if hired wholly 
y an individual to perform a journey ; and the proprietor is liable to 
account to the farmer of those duties tor onc-fourth of the hire, if let 
by him to carry out and bring back, notwithstanding such hiring may 
be to go to and return from some place within the distance and on 
the road to the place specified in his licence ; and although he re- 
ceived no greater sum than his fare would have been, had he pro- 
ceeded full on the usual journey as a stage. 1 Price, 317.] 

[A carriage let to hire for less than twenty-eight days (not being 
* let by the mile or stage) is not required to be numbered by st. 48 Geo. 3. 
c. 98. Wightw. 73.] 

[It seems that under a deputation from the commissioners of stamps 
authorizing A. and B. (collectors of the post-horse duties) to grant 
licences for letting post-horses, a licence by B. for himself and A. 
is^valid ; since otherwise, if one of the collectors were to die, the power 
of granting licences would be at end. 3 M. & S. 15.] 

[The offence, within the st 25 Geo. 3. c. 47., in not delivering to 
the assessors a list of horses liable to the duty, is not complete until 
after demand made by tlie assessors. 6 T. R. 75.] 

[A declaration in a penal action on the post-horse act, 27 Geo. 3. 
c. 26., by tlie farmer of the tax, w^hich states that the offence was 
committed, with intent to defraud the farmer (not the king), is not 
tlierefore objectionable. 3 T. R. 632.] 

[It seems that a declaration against a post-master on the st. 25 Geo. 3. 
c. 26., for delivering in a false account, not specifying in what 
particular it was so, is bad after verdict. 3 T. R. 632.] 

[In a suit by the crown, on the post-horse act, the court cannot 
give costs to the defendant, although the farmer of the duties is the 
real party against him. 1 Anst. 40.] 

[The costs paid to the prosecutor, on compounding a penal action, 
on the post-horse act, are not to be taken as a part of his share. 
I B. and P. 51.] 


[POST-OFFICK] 

[Action does not lie against the post-master-general for a bank note 
stolen by one of the sorters, out of a letter delivered into the post- 
office. C^wp. 754.] 

[A posf-master is bound to deliver all letters to the several inhabitants 
within a post-town or place, at their respective places of abode^ at the 
rates of postage only, ns established by act of parliament Cowp. 182. 
8 Wils. 443. 5 Burr. 2716. 2 Blk. 906. Lofft. 753.] 

[A prisoner acquitted on a charge of felony, committed as a sorter 
and charger of letters, cannot be convicted on another count, charging 
liim generally as a person employed in the post-office under 7 Geo. 3. 
2 Blk. 789.] 
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( 37 ) 
POUND. 

Vide Distress. 


15>ounD^lirfac{) 

Vide Distress, (D 2.) 

POUNDAGR 

Vide Parliament, (H 12.) — Trade, (C 1,&c.) 

POWER. 

V’ide PoiAiu 

PRAYER. 

0iDc prior. 

Vide Abatement, (1 29.) — Aide, (B 1, &c.) 

Common pro)>cr. 

Vide Parson, (C) — >>acraments. 

Prece pnrtiiim. 

Vide Abatement, (I 21.) 

PRiECIPE IN CAPITE. 

Vide Droit, (C 1.) 

PR^.CIPE QUOD REDDAT. 

Vide Recovery, (B3,*.) 

PREMIUM PUDORIS. 

Vide Chancery, (i D 21.) 

PRiEMUNIRE. 

(A) Cbepenaltg Of praemunire, infra. 

(B) saibat offences are toitbin tbe penalty, p. 38. 

(C) miat proceod agam0t tbe offenDer. p. 39. 

(A) Cbe penalty of praemunire. 

A premumre (so called irom tbe words of the writ quod pramunire 
facias A. k/c.) imports an offence, by which a man incurs the penalty 
of the st. 16 R. 2. S. viz. to be out of the king’s protection, to be 
attached in his body, to lose his lands and tenements, goods and 
chattels. Ck>. L. 129. b. 


THi m 


Aim if? 










PRAEMUNIRE. 

Aiicl, therefore, by a judgment in p^amunire^ the defendant shall be 
out of the king’s protection, and imprisoned during the king’s pleasure. 
Co. L. 130. a. 

So, he shall lose all his goods and chattels, and his lands and tene- 
ments in fee. Ibid. 

So, his lands in tail, &c. for his life. Co. L. 130. a. 

And being out of the king’s protection, in an action by him, the 
tenant or cletendant may show the whole lecord, and demand judg- 
ment, whether he shall be answeretl. Lit. s. 199. 

So, by tlie common law, being as an enemy to the king, it was not 
imirder, or any ofTeiice, if a man killed him. Co. Lit. 130. a. — 
But now by the st. 5 Kl. 1. it is unlawful to kill kim. 

(!}) CClbr.t offences arc Utitbin ibc pcnaltji>. 

By the st. 35 Ed. 1. de asport, rrlig. 2, 3. no abbot, &c. shall 
rause to be carried i>ut of the king’s dominion any tax imposed on 
religious houses, under die name of rent, &c. or any goods of their 
houses, &c. nor shall any abbot, &c. being an alien, assess any tallage, 
lawineiit, or other burden on houses in subjection to them, on pain of 
al^that they have, or may forfeit. And this is confirmed by the 
st. 3 It. 2, 3. ami contains in cllect the penalty of a pnvniunirc. 
2 Inst. 5S7. 

And it seems, that an ^ofiender against the st. 25 Ed. 3. 22. against 
jirovisors, is subject to the same penalty. 

8o, by the st. 27 Ed. 3. 1. all who draw any out of the realm in 
a plea, wliich pertains to the king’s courts, or wherein judgment hath 
been there given ; or sue in any other court to impeach a judgment 
in the king’s court, &c. shall be out of the king’s protection, forfeit 
llieir lands, goods, and cbatti'ls, and their bodies shall be imprisoned, 
and ransomed at tlie king’s will. 

So, if he sues in another court after judgment, whereby tlie cause 
is drawn ad aliud vxameuy though it be within the realm ; as, if he 
Mies in chancery, to defeat a judgment at common law. 3 Inst. 120. 123. 

Or, before the ])residcnt ami council of Wales, coinmissioners of 
sewers, &c. 3 Just. 125. 

So, if he sues in the ecclesiastical court, admiralty, &c. for a 
cause out of their jurisdiction. Per Firieux, 15 H 7. 9. II. 12 Co. 39, 
40. 3 Inst. 121, 122. 

So, by the st. 16 II. 2. 5. if any purchase from Rome, &c. a trans- 
lation to a benefice, process to stay execution of a judgment in the 
kiim’s court, sentence of excommunication, bulls, &c. Dav. 84, &c. 

By the st. 2 II. 4. 4. if any purchase a bull to be discharged of tithes. 

By the st. 1 8c 2 Ph. 8c ]M. 8. if any molest any abbey-lands, 8cc. 

By the st. 1 El. 1. the second ofteiice, and by st. 5 El. 1. the first 
oficiicc, if any by writing, teaching, 8cc. advisedly maintain the autliority 
of the bishop of Rome within tliis realm. 

0% refuse the oatli of supremacy prescribed by the st. 1 El. 1. 

So, by the st. 1 3 EL 2. if any abet, 8cc. a publisher or receiver of 
bulls,' &c. or bring in, or receive to wear, 8cc. an Agnus Dei^ &c. or if a 
justice of ]ieace, on discovery to him, reveals it not to the privy council in 
ibiirtceri days. 

• So, by the st. 27 El. 2. if any send I'clicf to a jesuit, 8cc. beyond sea* 

By 



What proceis against the ojffender. 90 

By the SL 9 Jaa 4. if any, being not noble, and above eighteen, 
refuse the 9 ath of allegiance, when - tendered by the bishi>p, or the 
justices of the peace at quarter-sessions. 1 Bui. 197. 

[By stot. 6 Geo. c. 18. called the bubble-act, projectors of unlawful 
undertakings; but the court has a power to moderate. Str. 472. 
2 Ld. Raym. 1361.] 

(C) procei^ ^^9011101 tht offcnocr. 

By the St. . 16 K. 2. 5. process shall be made against the oflender by 
preemunire facias^ in manner as is ordained in other statutes of provisors. 

And by the st. 27 Ed. 3. 1. it was enacted tliat there shall be a wTit 
to take the body suid seise the huids and goods into the king’s hands ; 
and if returned non csi hwent.^ he shall Ikj put in exigmih and outlawed; 
but before outlawry, lie shall be received to imswer, if he yield himself 
to prison. 

But an indictment for a jwremunire^ upon the st. 1 El. and 13 El. 
ought to say, that the defendant on purpose, and set intent to extol tlie 
authority of the see of Rome, &c. R. Dy. 363. a. 


PRiEROGATIVE. 

(A) Cfjc hmg’0 prerogative, p. 42. 

(B) Iprerogativeo as to foreign nationo. 

(B 1.) Sovereignty of the seas. p. 42. 

(B 2.) Treaties, p. 43. 

(B 3.) Alliances, p. 43. 

(B 4.) Reprisals j when granted, p. 43. 

(B 5.) Satc-conduct. p. 4J. 

(C) l^rerogativeo in rc 0 peft of tbe fting ’0 oUin 

ject0 in time of toar. 

(C 1.) To declare war. p. 45. 

(C 2.) To levy soldiers, p. 46. 

( C 3.) Command of the forces, p. 47. 

(C 4.) Building of forts. &c. p. 47. 

(D) lg>rerogative0, tobicb regard time of peace. 

(D 1.) Enacting of laws. p. 47. 

(D 2.) Proclamations : — ^When he may issue them, 
p. 48. 

. (D 3. a.) When not. p. 48. 

3. b.) Construction of.] p. 48. 

(D 4.) Dispensation :->-The nature and e^ct of it. 
p. 49 . 

(D 5.) How it shall be made. p. 49* 

(D 6.) In what cases the king may make a dispens- 
ation. p 49* 

D4 (D7.) 
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PRiEROGATIVE. 


(D 7 .) In what not. p. 49* 

(D 8.) Pardon, p. 50. 

(D 9 .) Prcrogativeastojurisdictioneccle8iastical,p.50. 
(D 10.) Ecclesiastical laws : — ^What are. p. 51. 

(D 11.) Are within the power of the king. p. 52. 

(D 12.) ('ensures ecclesiastical, p. 52. 

(D IS.) Appeals : — In what court an appeal shall be. 

f . 52. 

^ o the delegates, p. 53. 

(D 15.) To the convocation, p. 54. 

(D 16 .) Commission for review, p. 54. 

(D 17 .) Supremacy in ecclesiastical affairs, p. 55. 

(D 18.) Dispensation m commendam : — When a dis- 
pensation is necessary, p. 50. 

(D 19 .) By whom it may be granted ; — When by the 
king, ]). 50. 

(D 20.) When not: — and when a dispensation may be 
granted by the archbishop, or not. p. 50. 

(D 21.) Deprivation: — For what causes it shall be. 

P. 57 . 

(D 22.) The effect of a deprivation, p. 58. 

(D 23.) Seizure of temporalties : — The nature of 
temporaltics. p. 59. 

(I) 24.) How granted, p. 59. 

(D 25.) How seised, p. OO. 

(D 20.) Guardian of 4110 spiritualties : — ^Who shall 
be. p. 00. 

(D 27 .) What he may do. p. GO. 

(D 28.) Jurisdiction temporal : — Erection of courts. 

p. 61 . 

(D 29 .) Grant of commissions, p. Ol. 

(D 30.) Grant of franchises and liberties, p. 62. 

(D 31.) Grant of nobility and honour, p. 62. 

(D 32.) Grant of privileges, p. 62. 

(D 33.) Grant of exenintions. p. 62. 

(D 34.) Inhibitions : — To restrain within the king- 
dom. p. 03. 

(D 35.) To recal a subject who is out of the kingdom, 
p. O'!. 

(D 36.) To restrain annoyances, p. 64. 

(D 37 .) Nomination of oHicers. p. 65. . 

(D 38.) Prert^tive as to trade, p. 65. 

(D 39.3 Prerogative as to the king’s revenue : — 
Coinage, p. 66. 

(D 40.) Aids, &c. p. 66. 

{D 41.) Ihirveyance : — - In saltpetre, p. 66. 

(D 42.) In other necessaries, p. O 7 . 


(D 43.) 
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(D 43.) Customs : — Magna Custwna. p. 67. 

(D 44.) Panoa Cushtnuwp, 67. 

(D 45.) Frisage, &c. p. 67. 

(D 46.) But other customs not allowed, p. 68. 

(D 47* a.) Customs not paid by a patentee, p. 68. 

[(D 47. 0.) Land-tax.3 p. 68. 

(D 48.) Impositions, &c. p. 69. 

(D 49.) Casual profits : — The goods of no person. 
p.70. 

(D 50.) Royal mines and fishes, p. 70 . 

(D 51.) Fines : — Fine upon an original, p. 71. 

(D 52.) For beau-pleader, &c. p. 71. 

(D 53.) For a grant of liberties, &c. p. 71. 

(D 54. a.) For a misdemeanor, p. 7^* 
f (D 54. b.) Penalty.] p. 72. 

(1) 55.) Fines, &c. belong to the king. ]>, 72. 

(D 56.) By whom levied, and how. p. 72. 

(D 57.) When they shall be estreated, p. 72. 

(D 58.) Amerciaments, p. 73. 

(D 59.) Escheats, wardships, primer seisins, &c. p. 74. 
(D 60.) Forfeitures, penalties, p. 74. 

(D Gl.) Derelict lands : — What belong to the king. 

p. 75. 

(D 62.) What not. p. 75. 

(D 63.) Possessions of tlie crown, p. 75. 

(D 64.) The king seised Jure corotue. p. 76. 

(D 65.) Lands concealed, p. 76. 

(D 66.) How the king may be entitled : — - By matter 
of record, p. 7 b. 

(D 67.) By ofiSce : — When necessary, p. 76 . 

(D 68.) When it is sufficient, without seizure, or 
not. p. 77- # 

(D 69.) When without a scire Jacias or not. p. 78J 
(D 70.) When an office is not necessary, p. 78* 

(D 71.) Intrusion upon the king: — What shall be. 

p. 79. 

(D 72.) How he shall be redressed : — By inform- 
ation of intrusion, p. 80. 

(D 73.) What process upon it. p. 80. 

(D 74.) Plea to such an information, p. 81. 

(D 75.) Replication, p. 81. 

(D 76.) Verdict, p. 82. 

CI>77.) Judgment and execution, p. 82. 

(D 78.) Remedy against the king. By petition. 

p. 82. 

(D 79.) To whom the petition shall be. p. 83. 

(D 80.) How the proceeding upon it shall be. p. 83. 

(D 81.) 
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(D 81.) By monstrance de <^roi7 ; — When it lies by 
the common law. p. 84. 

(D 82.) When by statute, p. 85. 

(D 83.) Traverse of office : — When it lies by the 
common law. p. 86. 

(D 84.) When by statute, p. 87. 

(D 85.) Remedy for the king : — What privileges the 
king shall have in suits, p. 89. 

(D 86.) No time runs against the king. p. 90. 

(D 87.) The revenue of the king, how disposed : — 
The personal revenue, p. 91. 

(D 88.) The lauds and real revenue, p. 92. 

(D 89.) When lands shall be devested out of the 
king ; — By office, p. 93. 

(D 90.) By judgment : — Outer-ks-mains. p. 93. 

(A) Cbc Uing's prerogatitir. 

The king's prerogative coiiiprelicncis all the libcrtle.s, privileges^ 
|K)wers and royalties allowed by the law to the crown of England. 
Co, L. 90. b. St Pner. 5. Vide Roy, (A. 1, 2.) 

l*or the king has not any prerogative, but such as the law allows. 
12 Co. 76. 2 Inst. 496. 63. [M(K)r, 672. Show. P. C. 75. 4 T.ll. 410.] 
And by the st. of Marlb. 52 II. 3. 5. and other confirmations of 
marina charta^ it w'as enacted, quod magna charta tencatur tarn in his^ quae 
ad regem pertinent ^ quavi ad alios. 

And therefore no prerogative of the king can be claimed, contrary 
to magna charta. 2 Inst. 36. 

[The care and approbation of marriages in the royal family do 
belong of right to his majesty, as king of this realm. By all the judges 
of England, on a (jnestion proposed by the king. 1 1. 4 G.] 

[The education and care t)f the persons of the royal family, the 
ordering the place of their abode, and appointing their governors and 
governesses, and other instructors, attendants, and servants, do belong 
of right to his majesty, ns king of this realm. By ten judges ; against 
Price Baron, and Eyre Justice. Fort.] 

[N. B. The question here was as to the king’s grandchildren, but 
the arguments of the judges went to all persons of the royal family.] 
[By st. 12 G. 3. c. 11. marriages of descendants of Geoi^e 2d, (ex- 
cept issue of princesses married into foreign families,) without the king’s 
consf'iit, are void ; unless, on twelve calendar months’ notice to privy 
council, both houses of parliament do not declare tlieir disapprobation. 
Vide Baron and Feme, (B 1.)] 

(B) PrcrosattPc os to forcigiti nationo. 

(B 1.) Sovereignty of the sea. 

AH die kin(fs preromdves relate to foreign states, or to his own 
subjects. The king ana his promnitors have at all times been lords of 
die sea. 2 Rol. 168. 1. 45. Vide Navigation. 


And 



Prerogative as to foreign nations. 45 

And therefore the dominion of the whole sea which surrounds Eng- 
land belongs to the king. 1 Rol. 528. L 15. 

And this dominion extends to both shores of the sea. 2 Rol. 168. 
1. 45. 

And the ligeance or dominion of the belongs to the king, os to 
his crown of England. 2 Rol. 1 70. 1. 42. 

And therefore the king gives licence to the men of Zealand, iS^c. to 
fish in his sea. 2 Rol. 170. 1. 30. 

To wliom the property and soil of the sea lielongs, vide Navigation 
(A — B). — To whom, the fishery, vide jwst (D .50.) 

(B 2.) Treaties. 

The king has authority to send ambassadors, envoys, &c. to foreign 
states. Vide Ambasstulor (A). 

(B 3.) Alliances. 

I'o make leagues and alliances belongs to the king f)iily. 7 Co. 2.5. b. 

So, by articles of alliance, the private property or righip>f a sub- 
ject may be bound ; as, if A. Imuiid to B. a subject of England, during 
a war between this kingdom and Denmark, pays the debt to the king 
of Denmark, by order of the .stiite there, and by the articles of peace, 
all monies paid by the subject of the one prince, shall be cjuit by monies 
paid by the subjects of the other, and tlie parties that paid to either of 
the king’s orders, shall be discharged against the creditor ; if B. sues 
for such debt, A. shall have relief in equity. R. 1 Ca. Ch. 123. 173. 

All letigues ought to be upon record inrolled in Chancery, whereby 
every one may know who are in amity or enmity with the king, and 
who not. 4 Inst. 1.52. 9 Co. 31. a. 

By the st. 2 H. 5. 6. killing or robbing any, compri.sed in a truce 
or safe-conduct, Wiis made high treason. But this was repealed by 
the .St. 20 1 1. 6. 1 ] . and aflerwards all trea.sons, not within the st. 
25 Ed. 3. were ousted by the st. 1 Ed. 6. 12. and 1 Mur. and all 
offences against a truce, and the king’s safe-conduct, and now punish- 
able by the st. 2. H. 5. 6. or by the admiral. Vide post, (B 5.) — 
Admiralty, (E 8.) 

All offences contrary to amity or league, are to the great slander of 
the king, and damage of the whole kingdom. 2 Rol. 1 74. I. 45. 

A league may be broken by levying war, or by ambassador or 
herald. 4 Inst. 152. 

So, by a prohibition of all the commixlities of the kingdom in amity. 
2 Rol. 174. 1. 5. 

(B 4.) llcprisais ; when granted. 

So, if a foreign prince, or state, seizes, or spoib the goods of sub- 
jects of England, the king may make reprisal upon tlie goods of the 
other’s subjects in this realm. 2 Hoi. 1 14. 

So, if a sulnect of a foreign prince or state takes or spoils the goods 
of a subject of P^ngland, and his sovereign, upon a letter of request to 
him by the king, refuses to do right, the king may, by his writ, arrest 
the body or goods of him who did wrong. 2 Rol. 175. 1. 5. 4 Inst 157* 
Reg. 129. 

And if he who did the wrong is not found, or lias no goods, Ac. he 

may 
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niay arrest the goods of other subjects of the same prince, within this 
realm. 2 Rol. 175. 1. 10. 

Or, the king maj' enable him, to whom the wrong was done, by 
Vt^rs of marque, the goods of other subjects of the same state, 
mercare retinereet appropriare^ guosque restitutio facta siL 2 Rol. 175. 
1. 20. Per Coke^ 1 Rol. 1 75. 

But a subject of the king cannot take the goods of the subjects of a 
prince in amity with the king, by force of letters of marque of another 
sovereign or state. R. 2 Vem. 592. 

So, by the st 4 H. 5. 7. if any attempt be made by tlie king’s 
enemies on the liege people against the tenor of a truce, wherein is not 
express mention, that letters of marque and reprisal shall cease, the 
king shall grant letters of marque to the parties grieved, who may 
complain to the keeper of the privy seal, and he, on the complaint, 
shall make him letters of request, if desired, under the privy seal ,* and 
if, after request, satisfaction is not made, the chancellor, on demand, 
shall make him letters of marque under the great seal. 

So, ticking may repeal such letters of reprisal after peace estab- 
lished. ^Ver. 54. 

So, after a truce, or safe-conduct 1 Ver. 54, 55. 

'^rhough there be a clause inserted, that they shall not be void upon 
a peace. 1 Ver. 54. 

[By 1 3 G. 2. c. 4. the officers, seamen, and soldiers in a man of war, 
have the property of all prizes, in such proportion as the king shall 
direct by proclamation ; and privateers, according to their agreement, 
without any deduction to the king, admiral, or others.] 

[And by s. 15. five pounds shall be paid by the treasurer of the 
navy for eveiy man on board an enemy’s ship of war or privateer 
taken or destroyed, at tlie beginning of the engagement And by stat 
17 Geo. 2. c. 34. s. 19.] 

[By s. 18. if a British ship is retaken, it shall be restored on paying 
for salvage one-eighth of the value to a man-of-war ; and to a privateer, 
if retaken in twenty-four hours, an eighth ; in forty-eight hours, a fifth ; 
in ninety-six, a third ; luid above ninety-six hours an half.] 

[By stat. 17 Geo. 2. c. 34. ships of war have tlie sole property of 
prizes.] 

[Bpr s. 2. ct seg, commissioners of lulmiralty to give commissions 
to privateers ; and the method of proceeding on prizes are regulated.] 

[If a prize be taken by two or more privateers they are to share 
proportionnbly according to the number of men of w*hich their respec- 
tive crews consist. Doug. 311.] 

[By s. 16. the king may grant charters of goods and lands to be 
taken from an enemy by private adventurers.] 

[By 8. 20. English ships retaken from the enemy shall be restored to 
the owners, paying one-eighth of the value for salvage to a man-of-war; 
but to a privateer, if retaken in twenty-four hours, one-eighth ; if in 
forty-eight hours, one-fifth; if in nine^-six hours, one-third; if above, 
one-half ; and if converted into ship of war b^ the enemy, one-half.] 

[Stat 29G. 2. c. 34. reflates the distribution of prizes, and 32 G 2. 

25. explains and amends it] 

[Sjtat. 18 Geo. 3. c. 15. contains regulations concerning prize-goods 
not the produce of North America.] 

[Stet. 
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• 

[Scat 19 Oeo. S. c. 67. orders that prizes shall be distributed in the 
manner pointed out by his majesty’s proclamation, durinpr the war wi^ 
France, under that act and proclamation ; a captain of marines who 
happens to be on board a man of war, when she takes a prize, but does 
not belong to her complement, shares only as a passenger. Doug. 324'.] 

[The captain of a ship actually on board at the time of a capture is 
entitled to prize-money, though under arrest at the time, and though 
another oflScer had been sent on board to command the ship. 8 T. K. 224 
' [During the late war a flag-officer on a certain station gave orders to 
a ship under his command to sail on a cruize ; afler the onlers were 
given, but before a prize was taken, he accepted another command; 
but no other flag-officer was appointed to succeed him on the former 
station. He was not entitled to one-eighth of a prize taken by the ship 
which sailed in consequence of his orders, under the proclamation for 
the distribution of prizes. 1 H. BI. 261.] 

(B 5.) Safe-conduct. 

The king only can make letters of safe-conduct. 7 Co. 25. b. 

By which lie takes the party into his keeping and protectibn. Vide 
Reg. Or. 25. b. 

And these letters of safe-conduct ought to be inrolled upon record in 
chancery. 4 Inst 1 52. — By the st 20 H. 6. 1 . They are otherwise void. 

And by the $t. 15 H. 6. 3. they shall express the name of the ship, 
master, number of mariners, with the |)ortage of the ship. 

And by the st 18 H. 6. 8. merchants may take ships of enemies, 
not having the letters patent of sale-conduct on board, or inrolled ki 
chancery. Conf. by the st 20 H. 6. f. s. 3, 4. and 14 Ed. 4. 4. 

No subject of a king, in enmity with the king of England, can come 
into the kingdom without the king’s licence and safe-conduct. 

So, a sovereign of another kingdom cannot come hither without tlic 
king’s licence, though he lie in tmiity ; as the king of tlie Isle of Man 
belbre its subjection to the kingdom of England. 7 Co. 21. b. Calvin. 

8o, of antient time, an ambassador, who was prorexj could not come 
without a safe-conduct 4 Inst 155. 

But a subject of a king in amity may come without licence or safe- 
conduct 7 Co. 21. b. Calvin. 

By the st. 31 H. 6. 4. if a subject attaches the person or goods of 
any one who comes by way of amity, truce, or safe-conduct, the chan>- 
cellor, calling to him any justice oi the one bench or the other, on a 
bill of complaint, may make process against the offender; and may 
award delivery and restitution of the person, ship, or goods. Conf. by 
14 Ed. 4. 4. 

How breach of safe-conduct shall be punished. Vide ante, (B 3.) 
—Admiralty, (E 8.) 

(C) i.^n:ogdtii}e0in tcdpect of tbe oton Mectd, 
in time of Uiatt 

(C 1 .) To declare war. 

The king’s prerogative in respect of his subjects, relates to war or 

the 
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the time of peace ; for the king lias the sole authority to declare war 
or peace. 7 Co. 25. b. Vide ante, (B 3.) — Parliament, (H 24.) 

(C 2.) To levy soldiers. 

Antiently, every one bound by tenure to do any service to the king 
in his wars, ought to serve according to his tenure. 

And in the time H. 6. and since, it was usual for any knight, or 
other, to make a covenant with the king by indenture, iiirolled in the 
exchequer, to serve him with so many men named in a list, for so long 
a time in liis war. Co. L. 71. a. 

By the st. 11 li. 7* 1. & 18. it is said, that every subject, by the 
duty of his allegiance, is bound to serve and assist his prince in his 
wars, &c. 

But a man is not bound to serve the king out of the realm, except 
for wages. 1 Boll. 166. 1. 10. ad 30. 

Nor can he he sent by the king out of the realm to serve there. 
2 Inst. 47. 

Though he be sent only to Ireland. Ibid. 

Or he sent to be in an flice, as deputy, captain, .ambassador, &c. 
Ibid. 

[The statutes here referal)le arc collected in 1 Gab. 361. to 365., 
367. to 372., 373. to 376., 377. to 379, 380., 384. to 385.] 

[The ripht of impressing mariners for the sea-service, whenever the 
public safety re<}uires it, is a prerogative inherent in the crown, 
groundeil on the common law, and recognized by many acts of parlia- 
ment. Foster, 154.] 

[But this power must not be wantonly exercised by the officer em- 

« in the impress service ; an information was granted against one 
for having impressed Captain Wager of a merchant ship to serve 
as a common seaman. 1 Bl. llep. 19.] 

[And there are certain exemptions. — Thus, the better opinion seems 
to be, that a bargeman protected by the navy board, while carrying 
timber to the king’s docks, cannot he impressed by virtue of any warrant 
from the mlmiralty. 2 Bl. llep. 1207.] 

[Hie bargemen of the loWl mayor of London are not privileged from 
being impressed if not employed in the act of rowing the lord mayor in 
his biu'ge, though it might be an abuse of power to impress them in 
that situation. Co^q). 518.] 

[Whether the possession of a landed estate to a small amount will 
exempt a mariner, is yet undecided. Vide 1 Bl. llep. 251.] 

[By 1 3 G. 2. c. 1 7. every person of fifty-five or under eighteen years, 
and every foreigner serving in a trading vessel or privateer, is exempted 
from being pressed.] 

[By s. 2. everv person, of what age soever he be, who sliall use the 
sea, shall be freed and exempted from l)eing impressed for the full space 
of two years, to be computed from the time of his first going to sea; and 
that every person who, not having before used tiie sea, shml bind him- 
self apprentice to serve at sea, shall be freed and exempted from being 
imprest for the full space of three years, to be computed firoin the 
time of his binding himself apprentice as aforesaid.] 

[And the admiralty to grant protections accordingly, w ithout fee.] 

[By 
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[By IS Geo. 9. c. 28. s. 5. persons emoloyed in the Greenland 
fishery exempt from being pressed.] 

[By St. 19 Geo. 2. c. 30. mariners belonging to privateers or trading 
ships are not to be impressed in tlie West Indies, unless tlicy shall have 
deserted from his majesty’s ships ; and die officer impressing, Slc. sub- 
jected to a penalty of 50/. to die master or owner, to be recovered in 
any court of record within his majesty’s dominions.] 

[But in debt on this statute, the declaradon must aver that the mariner 
had not deserted from any of his majesty’s ships of war. 1 Term 
Rep. 141.] 

[Sec the stat. 22 Geo. 2. c. 33. for the government of his majesty’s 
sliips, vessels, and forces by sen, and the case of Sutton v. Johnson, 
1 T. R. 493.] 

(C 3.) Command of the forces. 

The government and command of the militia, and all the forces by 
sea or by land, and of all sorts belong only to the king. 

And by thest. 13 Car. 2. 6*. it was declared, that the whole supreme 
government, command, and disposition of them, by the laws of England, 
ever was the undoubted right of the kings and cpieens of England ; anil 
that both or cither of the houses of parliament ought not to pretend to 
the same. 

[By the acts of mutiny and desertion, the king’s power to make 
articles of war is confined to his own dominions ; when his army is out 
of his dominions, he acts by virtue of his prerogative, and without the 
statute or articles ; therefore the courts here have no jurisdiction for a 
wrong done by an officer to a soldier there (as, for degrading him 
from being serjeant to a common soldier). 2 Wils. 314. Vide st. 
26 Geo. 3. c. 107. the new iiulitia act. As to billeting soldiers, vide 
1 Bl. Rep. 350. Vide 2 Burr. 1149. 3 Term. Rep. 133. 37 Geo. 3. 
c. 33. s. 31.] 

[The foot-guards may be billeted all over tlic kingdom ns well as the 
otlier troops. 7 T. R. 724.] 

(C 4.) Building of forts, &c. 

So, the king by his prerogative has the sole power bf building castles, 
forts, &c. 

And a subject cannot build a castle, an house with battlements, or 
any fortress, without the king’s licence. Co. Lit. 5. a. 

Vide War. 

(D) i;*>rcrogati\jc0 lubicb regaro time of peace. 

(D 1.) Enacting of laws. 

The king’s prerogatives, which concern times of peace, relate, 1. 
To the enacting of laws. 2. Jurisdiction. 3. The nomination of 
officers. 4. Tr^e. 5. The revenue. 

And therefore, no statute can be enacted without the royal assent. 
Vide Parliament, (G 10. 21. — R 3, 8cc.) 

But the king cannot alter the course of descent by his grant; as he 
cannot by his charter make land to be partible among all uie children, 
which before dcscctuled to one. 2 Rol. 164. I. 5. 


Nor, 
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Nor, grant that land shall be devisable. 2 Rob IM. L 7. 

That a man shall hold his land, after his profession in rdig^. 2 RoL 
164. 1. 10. 

So, the kbg cannot by his grant alter the law in any respect; as, 
he cannot give power to any to oust another of his land. 2 mL 164. 
L ult 


(D 2.) Proclamations When he may issue them. 

So, the king by his proclamation may enforce the execution of laws. 

And, therefore if the king by proclamation prohibits that which was 
before unlawful, the offence afterwards will be thereby aggravated. 
12 Co. 75. 

So, the king by his proclamation may admonish his subjects, that 
they do not offend, under the penalty of the law. 12 Co. 76. 

So, by the st. 1 Jac. 25. the king may by proclamation restrain the 
transportation of any j^aiii, generally, or from any particular ports. 

And by the st. 12 Car. 2. 4. s. 12. the transportation of gunpowder, 
arms, or ammunition. 

By the st. SI H. 8. 8. the king, witli the assent of the greater part 
of tne privy council, might issue a proclamation, which should be 
obeyed as an act of parliament, and the offender to pay such forfeitures, 
and suffer such imprisonment as mentioned in the proclamation. But 
tins is now repeal^ by the st. 1 Ed. 6. 12. 

‘ (D 3. a.) When not. 

But the king cannot, by his proclamation, make a tiling unlawful, 
which was before lawful ; for the king cannot create an offence, by 
proclamation. 12 Co. 75. 

And therefore notliing will be punishable after a proclamation, whicli 
was not so before. Ibid. 

So, he cannot by proclamation alter any part of tlie common law, 
statutes, or customs of the realm. Ibid. 

And therefore a proclamation for the suspension uf the execution of a 
statute, till the next parliament, is illegal and void. Ibid. 

A proclamation tliat none import wines of such a country, which is 
in amity, under the pain of forfeiture, will be void. 2 Inst. 63. 

A proclamation that if the buyer of on horse in a fair or market, or 
out of a fair or market, in die county of N. do not pay toil, his horse 
shall be forfeited, is void. Sembl. but not determined. 2 Rol. 172. 

So, none can make proclamation, but by die authority of the king, 
or lawful custom ; for it is the prerogadve of the king to issue procla- 
madons. 12 Co. 75. 

So, every proclamation ought to be su6 magno stgiUo Anglia. Cro. 
Car. 180. 

And it is most proper and safe to be ao pleaded. R. Cra Car. 180. 
[(D 3. b.) Construction of.] 

[The king’s proclamation reciting, that certain facts had been re- 
presented to him, and trffering a reward for the apprehension of those 
w^o committed them, assumes the existence of those fects. The ofler 
of a reward necessarily implies and presupposes that the party offer- 

ing 
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iiig is satisfied that the event in question has happened.*^ 4 & S. 

55«.] 

(D 4.) Dispensation : — ^The nature and effect of it. 

A dispensation makes an act, otherwise prohibited, lawful to him to 
whom tlie dispensation is granted ; for dot jus. Vau. 333. 

And this prerogative bdongs to the king by the common law, in a 
case of necessity. Hard. 446. 448. 

But dispensations are odious in law. 12 Ilol. (179.) i. 25. 

(D t1.) How it shall be made. 

In a dispensation, the w^ord dispense is not necessary ; and therefore 
a dis^icnsation to hold a plurality by the wonls, unimus iucorporamus^ 
&c. is sufficient. 11. Cro. Eliz. 720. 

(D 6.) In what cases the king may make a dispensation; 

If an act of parliament regards only the king’s benefit, he, by his 
prerogative, may grant a dispensation of the statute. 2 Rol. 179. K 47. 

In which case the king, in res^^ect of places time, or person, dispenses 
witli a particular person, diat he shall not incur the pqdalty of the 
statute. 7 Co. 36. b. ^ 

As, if a statute prohibits a thing only sub modOf p!||Pbider penalty. 
>)emb. Hard. 110. ' ' 

So, where a statute limits a time for odvaneem^ of justice, the 
king may enlarge it; as, where the st. W. 2. 10. provides, that in the 
proclamation be made for delivery of writs within fift^n days, or 
a month, tlie king may enlarge die time by his dispensation. 2 Inst. 
377. 

So, if a prohibition by a statute be general, yet, in respect of the 
incoiiveiiicncc to particular persons, though a remedy be given for tlie 
pcmalty to the king alone, or by action popular, the icing may dispense 
with the particular persons. 2 Ilol. 1 79. 1. 35* 

As, if the king lets lands to the vicar of W. in farm, to the intent 
that he maintain hospitality, fim ebsinnte any statute. -Semb. 8av. 22. 

(D 70 In what not. 

But the king cannot dispense widi a thing, being malum in sc. Hard. 
448. 

As, that a simoniac may take a liencfice. Hard. 445. 3 Inst. 1 54. 

Nor, with a thing, which would he a nuisance. Hard. 444, 44ri. 

So, the king cannot dispense with a thing, against which the subject 
may defend himself by law. 

So, the king cannot dispense with xmy thing, in which the subject has 
an interest Hard. 449. 

And therefore he cannot change or dispense with tlie common law*, 
by his charter : as, if he grants that an alien shall inherit, it will be 
void. 2R0LII5. 

That land of the nature of gavelkind shall descend to the eldest son. 
2 Rol. 115. 

So, the king cannot dispense with magna charUit which is incorporated 
into &e common law. Ibid. 

VoL. VII. E Nor, 
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Nor, with the st. IS & 15 R. 2. S. & 5. or 2 H. 4. 11. which restrain 
the incroachments of the admiralty. 4 Inst. 135. 137. Vide infra. 

Nor, with a statute for the benefit of the church, or the public good ; 
for every subject has an interest in it. As the st. 5 & 6 Ed. 6. against 
the sale of offices. 3 Inst. 1 54. 

Or, the statute which requires the oatlis of allegiance and supremacy. 
Ibid. 

So, the king cannot dispense with an act oi. parliament, by which the 
subject has btuiefit. 2 Hoi. (179.) 1. 50. 

As, if a statute prohibits a foreign inanutacture j)ro boiio publico^ to 
the intent that the people here may make the manufacture, tlie king 
yannot dispense with it. 2 Rol. (179.) 1.40. R. 11 Co. 88. 

Tlic st. 15 R. 2. provides that tlie admiral sliall not hold plea except 
of a thing done altum mare; the king cannot dispense that he 
shall hold plea d pimis pmtifms usque ad mare: for the statute was made 
for tlie public good. 2 Rol. (179.) 1. ult. 

So, the king cannot dispense with tlie st. 27 Ed. S. that merchants 
aliens, but not denizens, might ex|x>rt merchandize of the staple. 2 Rol. 
(180.) 1. 5. . 

Nor, with the st 5 El. 4. that the indenture of apprenticeship of a 
mariner shall be inroUed in the next town-corporate, to make it to be 
inrolled in the corporation of Trinity-house. R. 3 Lev. 389. 

Nor, wi^ the statute against recusants. R. Hard. 110. 

Though the remedy be given to the king for the benefit of tlie sub- 

[By 1 W. & M. st. 2. c. 2. s. 12. a dis(>ensation by nonobstatUe to 
any statute shall be void, except a dispensation be allowed of in such 
statute.] 

(D 8.) Pardon. 

So, die king may pardon all ofTences, of which a man is attainted, 
or convicted. Vide Pardon (A). 

So, all offences within the jurisdiction of the spiritual court. 

So, if a man lie excommunicated fora contempt, imd tlie king grants 
a general pardor^ whereby the contempt will be pardoned, the excom- 
munication is avoided : and if he be taken upon an excommunicato 
capiendoj he shall be discharged. R. 2 Rol. (178.) 1. 45. Adm. 
2 Lev. 36. 

But the king cannot reverse a judgment against a criminal without 
legal process. 2 Rol. 164. 1. 50. 

(D 90 Prerogative as to jurisdiction ecclesiastical. 

The king has full prerogative and jurisdiction to do justice and right 
toallwdthin his kingdom, in all causes ecclesiastical, or civil. 5 Co. 
8. b. De Jur. Eccl. 

And may correct and reform all crimes, abuses, and enormities 
within his kingdom. 5 Co. 9. b. De Jur. Eccl. 2 Rol. 280. L 5. 
Vide Visitor, (A 1.) 

By the st. 87 H. 8. 17. the parfiament recqgnnes that the king is 
supreme head on earth of the church of England, and hath Mi power 
and autfiority to punish imd repress all manner cS horesiesi errors, 
vices, sins, abuses, idolatries, hypocrisies^ and supersdtbns within die 

same. 



Prerogatives which regard thm^ of peace. 51 

samef.ani] to exercise all manner of ecclesiastical jurisdiction. And 
this was before enacted by the st. 26 H. 8. 1 . Vide post, (D 17.) 

But the St 26 H. 8. 1. and 37 H. 8. 17. were repetiled by the st 1 and 
2 Ph. & M. 8. Sind afterwards by the st. 1 Kl. 1. all statutes there 
inentioned are revived; among which was the said st 37 H. 8. 17. 

And by the st 8 El. 1. it is allowed, that king Henry VIII. by the 
clergy in convocation, and by the lords spiritual and tempor.ii and 
commons in parliament, was rightfully acknowledged to have the 
supreme power, jurisdiction, &c. over all the estate ecclesiastical, and • 
the same did use accordingly. 

And all ecclesiastical jurisdiction begmi originally bv tlie grant of 
W. 1. or rather by parliament ; for l>ett>re, ecclesiastical causes were 
deterimiiicd in the hundred. 2 Uol. 216. I. 20. 

The jurisdiction ol‘ the bishops, &c. began bv the king's grant 
2 Rush. 134.3. 

The supreme ecclesiastical authority is inherent in the king, and a 
flower of his crown. Hob. l i-S. Vide post, (1) 17.) 

Wherefore he may by mantlavius coiniiiaiid the eccIcKiasticnl judge 
to do right ; as to swear a churchwarden, sexton, 8fc. chosen according 
to custom. R. 2 Rol. 234. 1. 1.5. 35. Vide Mandamus, (A). 

To grant administration, probate of a will. 2 Rol. 234. 1. 30. 

So, before the st. 16 Car. 11. ho could grant an high commission 
for the correction of abuses, 8tc. which was not founded upon the 
st 1 El. 1. but by the antient jmwer of the crown explained and de- 
clared by that same statute. 11. 2 Cro. 37. 2 Rol. 219. 1. 30. Vido 
Courts, (N 1.) * . 

So, the king as sovereign of the realm ought to endeavour that 
nothing be done to the disherison of the crown, or propagation of 
a false religion : and therefore, lie may exhibit an information tin* the 
discovery of a superstitious use. R. 1 Sal. 163. Vide Uses, (M). 

(D 10.) Ecclesiastical laws. 

As to the usurpation of ecclesiastical jurisdiction by the pn|)e, and 
how restrained, vide Ecclcsitustical Persons, (B 1.)-^ ropery. What 
are ecclesiastical laws, vide Canons, (C). — Convocation, (E). 

The ecclesiastical laws, though derived from others, yet being ap- 
proved and allowed here by general consent, arc the king’s eccle- 
siastical laws. 5 Co. 9. a. De Jur. Eccl. Dav. 70. b. 

And by the st. 25 H. 8. 21. England is subject to no laws, but such 
as are m^e within the realm, or by long use, and free consent the 
people have bound themselves to the observance of. Vide Canons, (C). 

And therefore the ecclesiastical laws are made within the realm, or 
adopted by usage and custom. 

Before the Conquest, the king, with the assent of the clergy, and 
since the Conquest, in convocation and provi^ial synods, have made 
constitutions ; all which are part of the ecclesiastical laws at this day. 
Dav. 72. b. 

And such constitutions, with the king’s assent, Bte good laws for the 

S ^vemment of the der^, without the parliament B. 2 Cro. 37. 

. Mo. 783. in ecdesiasocal matters. 

But a bishop, or •other ordinary, cannot, without a canon or cus- 

E 2 torn, 
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low, command a layman to observe any new rule or ceremony* Per 
two J. Houghton cont. 2 Rol. 221* Q. 

(D 11.; Are within the power of the king. 

Forasmuch as the ecclesiastical laws are the king’s laws, the in- 
terpretation and execution of them belongs to the king, and his 
ministers. Dav. 70. b. Vide Canons, (C). 

So, the king has power to dispense with the ecclesiastical law. R. 
Dav. 73. a. 70. b. 

And therefore may exempt from the visitation and jurisdiction of 
the ordinary. Dav. 73. a. Vide Visitor, (A 7.) 

He might of common right, before ^e st. 25 H. 8. 21. grant a 
dispensation in ammendam. Dav. 73. Vide post, (D 1 8, &c.) 

He might dispense with a bastard to be a priest. Hob. 147. 

So, the king may pardon an offence contrary to a canon, or tlie 
ecclesiastical law. Dav. 73. a. 

And such pardon shall be a bar in all suits pro salute aninue^ or 
/ormaiionc manm, and all suits ex officio in the ecclesiastical court. 
Dav. 73. a. Vide Pardon, (E 1.) 

What causes belong to ecclesiastical conusance, or not, vide Pro- 
hibition, (A 2. — F 1, &c. — G 1, &c.) 

As to the jurisdiction and proceedings in ecclesiastical courts, vide 
Courts, (N 1, &c.) 

(D 21.) Censures ecclesiastical. 

So, the king, and commissioners appointed by him, may pronounce 
sentence of deprivation, or other ecclesiastical censures, pursuant to 
the common law used in this realm. Semb. 2 Cro. 37. R. Mo. 755. 

And where a bishop takes caution by obligation, he ought to take 
it in the name of the king. Per Wild, 2 Lev. 36. 

So, the king and his commissioners may pass a censure, pursuant 
to a canon, tiioiigh there be a high commission for the same offence. 
Poph. 59. 

But an ecclesiastical judge cannot impose a pecuniary mulct or fine 
for an offence. 2 Rol. 216. 1. 35. Vide Poph. 60. 

(Dl 5.) Appeals : — In what court an appeal shall be. 

By tlie St. 24 H. 8. 12. All causes testamentary, of matrimony, 
divorce, titlies, &c. shall be finally determined witliin this realm, 
without appeal, &c. to the see of Rome, or other foreign court ; and 
any who procure such appeal, &c. shall incur a pramunire. Con£ 
by the st. 25 H. 8. 19. 

And by common law, appeals were determined within the realm, 
without appeal to Rome. 2 Rol. 233. 1. 25 — 35. 

By the at 24 H. 8. 12. if a cause be begun before an archdeacon 
or his official, the appeal shall be to the bishop of the diocese. Vide 
4 Inst 339. 

If commenced before the bishop diocesan or his commissary, to 
the archbishoD of the same province. 4 Inst. 339. 

[An f^peai lies from the ordinary about setting up ornaments in 
a church, and if the ordinary, as archdeacon, was also commissary to 
the bishop, the appeal is to the metropolitan. 3tr» 1080.] 


If 
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If before the archdeacon of any archbishop, or his commissary, to 
the court of the arches, or audience of the same archbbhop, and from 
that court within fifte^ days after sentence there, to the archbishop 
of the same province. 

If the king be concerned, the appeal shall be to tlie upper house 
of convocation. 4 Inst. 339, 340. 

And by the st. 25 H. 8. 19. appeals shall be made in tlie same man- 
ner in aU causes, of what nature soever. 

An appeal from the bishop, or his commissary, to the archbisf^op 
in his court of arches, is good; though this is not the proper 
court; for these words, ‘‘ in his court of arches,” shall be rejected 
as superfluous. R. Dy. 240. b. 

So, an appeal lies from the dean or commissary of the archbishop 
in his exempt Jurisdiction, to the court of arches or audience by the 
common law ; for it is not within tlie st. 24 H. 8. 12. Ought. Tit. 275. 

So, it lies d delcgato ad dvlegantenu viz. from the commissary or 
oflicial of a bishop, to tlie bishop himself. Ought. Tit. 274. 

(D 14.) To the delegates. 

By the st. 24 II. 8. 12. causes commenced before any of the arch- 
bisho}is of Oaiiterhiiry or York, or brought before them by way of 
« 4 )peal, shall be finally determined by tlieni, without other or further 

jl{)|)CAl. 

But by the st. 25 II. 8. 19. for lack of iustice in an^ of the courts 
of the archbishops, it shall l>e lawful for the parties grieved to appeal 
to the king in chancery, and on such appeal, a commission under the 
great seal shall be directed to such as shall be named by the king, 
(us in case of appeal from the admirars court,) to hear and definitively 
determine such appeal, with all circumstances concerning the same, 
wdiosc sentence shall be definitive. 

And by the same statute, appeals from the governors of abbeys, or 
other places exempt, shall be mode to the king in chancery (as mforc 
to the pope) immediately, and be by such commissioners definitively 
determined. 

And therefore, in all ecclesiastical causes, an appecj lies to the de- 
legates. 4 Inst. 339. 

[It is discretionary in the court of chancery, whether they will 
gnuit a full commission of delegates, (/. r.) to lords spiritual and tem- 
poral, iudires at common law, and civilians, or to judges and civilians 
only. 3 Atkyns, 798.] 

[Where the jurisdiction of bishops is in controversy, or a question 
depending which concerns the canon or ecclesiastical law, a full com- 
mission is granted ; where it is a mere matter of law, fis a question 
on a will, it issues to judges and civilians only. Ibid.] 

[One interested in a sentence may have a commission St delegates 
to review, though no party to tlie original suit. 1 Atkyns, 298.] 

The king may appoint whom he pleases tp be the delegates. 

And afterwards may add others by a commission of ofljuncts. 
Raym. 475. 

If any of the judges are in tlie commission, the place of assembly 
is usually appointed by one of them at Serjeants’ Inn. Raym. 476. 

[On an appeal on a collateral point, the court of delegates may, 

E 3 instead 
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instead of remitting the cause to the arches, retain it ad insiautiam 
partis, and hear it on the merits. Str. 80.] 

The delates ought to proceed according to the ecclesiastical laws, 
and they cannot fine or imprison. 4 Inst. 334. Conf. by st. 1 3 Car. 2. 

12 . 

They may excumniiinicute. R. 2 Kol. 233. 1. 10. Cont. 2 Bui. 4. 
So, if they repeal un administration granted by an inferior judge, 
lh|y may grant administration. Semb. Latch, 85. 2 Rol. 233. 1. 10. 
\^e Administrator, (B 2.) R. cont. 2 Bui. 4. 

But an appeal does not lie to the delegates upon a sentence of de- 
privation by a visitor of a college; tor this is a temporal matter. 
4 Inst. 340. Dy. 209. a. 

Or, by visitors constituted by special commission. 4 Inst. 340. 
2 Rol. 232. 1. 50. 

As to an appeal to the delegates in marine cases, vide Admiralty, (G). 
To parliament, from chancery, vide Parliament, {L 7.) 

To a visitor, vide Visitor. 

To the pope, vide Popery, (A3. — B 2.) 

1.'3.) To the convocation. 

By the st. 24 II. 8. 12. In causes testamentary, or of marriage, 
divorce, tythes, &c. which may toucli tiie king, tlie appeal shall be to 
the upper house of convocation of the same province. Vide Con- 
vocation, (D). 


(1) IG.) Connuission for review. 

Though by the st, 24 & 25 H. 8. Thu sentence of the delegates 
is final, yet the king may grant a commission of review ; for this is 
not restrained by the same acts, and the pope, as supreme head, 
(whose authority is now annexed to the crown by tlie st. 26 H. 8. 
1. and 1 El. 1.) luid power to do it. ll. 4 Inst. 341, R. Mo. 462. 
Cro. El. 571. 

So, though a decree hy the high commission had no appeal, yet the 
king, by a special commission, might have examined it. 2 Rol. 233. 
1. 20. Adm. Mo. 782. 

But a commission of review is ex gratia, and not of right. Mo. 782. 

If an np|)eal be just, the superior judge ought to receive it. 4 Inst. 
340. 

And the king cannot take away the benefit of an appeal. Ibid. 

An appeal lies d senteiitid d^nitivd vel dea'cto interlocutaiio habente 
vim senfentue dr/initme per procw'atorem xnvd voce immediately upon 
sentence given. Ought. Tit. 289. 295. 

Or, witnin fiftetm days after sentence, in writing before a notary 
public. Ought. Tit. 295, 296. 

So, an appeal lies h gravnmhu: before sentence; which ought to be 
in writing, and specify tlie gfavametu Ought Tit. 277. 285. 

If an appeal be lawfully made, the inferior judge cannot proceed ; 
for his authority is suspended. 4 Inst 340. 6 Co. 18. b. 

So, hy an appeal tlie sentence is suspended. 2 Rol. 233. 1. 40. 

If an' appeal be from a sentence of excommunication, the party 

might 
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might celebrare missamf may sue actions, &c- |)enciing the appeal. 

2 Rol* 233* la '^42* 

And where a sentence b afterwards revoked and annulled upon a 
citation, witliout app^, oil mesne acU are good. H. 6 Co. 18. b. 

Soy if the commission of an inferior judge has the wonls appeUatmne 
remotoy he may proceed to the execution of his sentence, till the appeal 
received, and an inhibition sent to him. 4 Inst. 340. 

So, if after sentence, the party be excominunicatetl for not perform- 
ing it, and then he appeals ; though the sentence be tliereby suspended, 
the excommunication is not suspended. 11. Mo. 850. 

In an appeal from a definitive sentence (not upon a gravamen) each 
part^ may mn allegata aUegarey et noti probata pmbarc. 

It tliere be an appeal to a superior judge, he ought to give die same 
sentence that tlie interior ought; us if they repem im administration 

f ranted by an inferior judge, the delegates may grant administration, 
.atch, 85. Vide ante, (D 14.) — Administrator, (B 2.) 

So, if the superior jud^ revokes die former sentence, he ought to 
reverse all the mesne iicts done after the appeal to die prejudice of the 
appellant. A Inst 340. 

(D 170 Supremacy in ecclesiastical aftairs. 

By the St. 16 R. 2. 5. of Puemmirey die crown of England is subject 
to none, but immediately unto God. 

And by the st 25 II. 8. 21. the kingdom of England recognizes no 
superior under God but the king. Vide Dav. 61. 

And this was only a declaration of the common law. Mo. 782. 

And therefore the king of England is mpremwn caput ccclesite An-^ 
glicatue. Vide Ecclesiastical Persons, (A). 

This title of' supreme head of Uic English church, was first attributed 
to the king by the clergy in convocation. 20 H.. 8* Co. Lit 7. a. 

And was afterwards used by the king. 22 H. 8. Ibid. 

By the st 26 H. 8. 1. the king, his heirs, and successors, shall be 
reputed the only supreme head on earth of the church of England, and 
shall have, united to the imperial crown of this^ rciilm, as well the 
title and style thereof, as all honours, dignities, jurisdictions, &c. to 
the same belonging, &c. , . 

By the st .37 IL 8. 17. the same title was recognized by parliament. 

Vide ante, (D 9.) 

But those statutes were repealed by the st. 1 & 2 Pli. & M. 8. ; yet 
afterwards by the st 1. El. k that statute of rejical was repealed, as U) 
all statutes by this revived, and 'the statute .37 U 8. 17. is thereby ex- 
pressly revived. . . • 

And by the st. 1. El. 1. all jurisdictions, privileges, &c. spiritunl or 
ecclesiastical, by any spiritual or ecclesiastical power, or authority law- 
fully used, for the visitation of the ecctesiastical state oi« persons, re- 
formation, order, or correction of the same, and of all errors, heresies, 
schisms, &c. shall be for ever annexed to tlic imperial crown of this 

realm. .... , i i 

And therefore all ecclesiastical jurisdiction, though usui*ped l>y 
pope, was now restored to» the crown. 4 Inst. 325. Vide Ecclesiastical 

Persons, (A — B 1.) . ^ i . 

So, by the st 1 El. 1. [die nueen, by Idlers pateni under the great 
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seal, may authorize such persons, being natural-bom subjects, whom, 
when, and as long as she pleases, to exercise all spiritual and eccle- 
siastical jurisdiction within her dominions, and to visit, reform, correct, 
&c. all errors, heresies, schisms, abuses, &c. which, by any spiritual or 
ecclesiastical power, 8cc. may be lawfully reformed, &c.] (Repealed by 
16 Car. 1. 11.) Vide Courts, (N 1.) 

So, ecclesiastical courts may be held in the name of the ordinary, 
without the king’s patent. 2 Kush. 451. Cont. 2 Kush. 1344. Acc. 
12 Co. 7. 2 Rush. App. 278. 

And ail process may issue under the seal of the ordinary, and needs 
not the great seal, or other seal of the king. 2 Rush. 451. 

Though by the st. I Ed. 6. 2. it wiis enacted that all process eccle- 
siastical shall be made in the name of the king, and have no other seal 
than what hath the king’s arms, &c. for that statute is now repealed. 
R. 12 Co. 7. 

(D 18.) Dispensation in commendam : — When a dispensation 

is necessary. 

By the antieiit ecclesiastical law, a bishop could not have or hold a 
benefice with cure within his diocese; for if he had such, it became 
void when he was created a bishop. Dav*. f>8. b. Vau. 1 9, 20. 

So, by acceptance of a second benefice with cure, by tlie connnuii 
law the first became void. Vide Esglise, (N 5.) 

And therefore, in these cases, a dispensation was necessary for rc- 
Uiining the first benefice. 

A dispensation in commendam is semestrn^ tanporaria^ or perpetua, 
llob. 144. 

Sancstris is tor six inonths after voidaiicc, till presentation ; and 
therefore lawful. Ibid. 

So, a perpetual commendam^ or for life, to take, with the consent of 
the patron, may be allowed in some cases ; for it is in the nature of a 
provision, (lob. 153. 

Otherwise, of a temporary roMmw/flw. I lob. 153. 155. 

(D 19.) By whom it may be granted : — When by the king. 

But the king may grant a dispensation to a bishop elect, before con- 
secration, to retain his benefice in commmdam^ by the common law. K. 
2 Rol. 233. 1. 50. Hob. 143. Dav. 73- Hob. 147. 

So, the king may grant all dispensations since the st. 85 H. 8. vide 
|K>st, (1)20.) in tlie same manner us before; for though the statute 
says, all dis|)ensations shall he granted in manner tbllowing, and not 
otherwise, the king is not thereby restrained. Hob. 146. 

And therefore the king now may grant a dispensation rctincre in 
commendam. 

And this may be fur years, or qnamdiu he is a bishop ; for it con- 
tinues the former incumbent for a time. Hob. 156. 

80, it may be teture a deanry, prebend, or other dignity in com- 
mendam. 2 Rol. 451. 

(D 20.) When not : — And w hen a dispensation may be granted 
by the archbishop, or not. 

Yet a dispensation caperc in commendam a church, then full of an 
incumbent, cannot be granted. Hob. 150. 

By 
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By the st 25 H. 8, 2L every dispensation, licence, 8cc. shall be 
granted in manner following, and not otherwise, viz. die archbishop 
of Canterbury shall have authority by instrument, under die seal of die 
archbishop, to grant all dispensations, &c. necessary for the profit of 
the king and his realm, so as he grant none for any cause repugnant to 
the law of God. 

But shall grant none but in cases accustomed to have such by the 
authority of die see of Home, widiout licence of the king, by bill 
signed. 

And all dispensations of importance, which paid 4/. for expedition at 
Rome, (and of the tax of all dispensations at Rome) two books shall be 
made, one to remain with the register of the faculties, the other with 
the clerk in Chancery, shall be confirmetl under the great seal. 

And all other prelates may dispense, &c. in the same manner ns diey 
could by the common law, or die custom of llie realm. 

And therefore, in cases in which it was generally allowed the {Kipe 
might grant a dispensation, die archbishop now may grant a dispensa- 
dou by this statute. Hob. 1 40. 

And therefore the archbishop may grant a disj'iensntion to take a 
plurality, within the st. 21 H. 8. Vau. 20. 

But the archbishop cannot grant a dispensation by this statute, ex- 
cept in spiritualibns^ in which the pope was allowed to grant qmd tk 
jure. Hob. 147, 148. 

So, the archbishop is restrained from granting dispensations in four 
cases where the pope granted them ; as, by the statute itself he is re- 
strained in cases repugnant to the divine law. Hob. 147. 

And therefore he cannot grant it for a prohibited marriage. Hob. 
147, 148. 

Nor, for ail alien, who does not speak English, and reside, to be a 
priest. Hob. 148. 

Nor, for benefice to be appropriated to a nunnery. Hob. 148. 

2. He cannot grant it in any case contrary to the st. 21 H. 8. against 
pluralities. Hob. 147. Vide Esglise, (N 5. 8.) 

3. Nor, in cases contrary to the king’s prerogative, or the laws and 
statutes of the realm. Hob. 148. 

And therefore a dispensation caperc in commendam any churches not 
above such a value, without mentioning that tliey arc voiil, though 
made by the archbishop, and confirmed by the king, is not gooii. U. 
Hob. 150. 

Or capere^ without expressuig a provision for the consent of the 
patron. Hob. 152. 

So, 4. The archbishop by this statute cannot grunt a dispensation, 
except in cases convenient and necessary, upon examination of the 
cause, and quality of the person. Hob. 148. ^ . 

And therefore a dispensation by the archbishop, ,with the confirm- 
ation of the king, capere in commendam for years, or quamdin he shall be 
a bishop of such a see, &c. will be void : for he is not a complete in- 
cumbent, and other inconveniences ensue. Hob. 153. 155. 

(D 21.) Deprivation : — For what causes it shall be. 

Every offence by an ecclesiastical person, contrary to the duty of his 
function, may be punished by the spiritual court. 1 Sal. 134. 

So, 
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So, he may be deprived ibr a crime, i Salk. 134, 135. 

^ A bishoj^ by the archbishop of his province, as well as a parson, 
vicar, or other ecclesiastical person of an inferior order, by his oidinary. 

1 Sal. 135. 

So, a deprivation may be by ecclesiastical commission, as well as by 
the bishop, or other ordinary, H. Jon. 393. 

And therefore a parson, &c. may be deprived, if he be an heretic. 
Dal. 51. 

If he depraves the common prayer. R. Poph. 60. 

If he be an infidel or miscreant, which signifies a misbeliever. 

So, by the st. 13 £1. 12. if he advisedly and directly maintain doc- 
trine repugnant to the 39 articles, and being convented before his 
ordinary, &c. shall not revoke his error ; or, after revocation, affirm 
such untrue doctrine. 

So, if he be a schismatic. 

So, by the st. 1 El. 2. if he refuse to use the book of common prayer, 
or to administer the sacraments according to it, or use other form, or 
prayers, &c. or s})cak or preach in derogation thereof, Slaving formerly 
been convict ibr the like offence. 

Or, by the st. 14 Car. 2. 4. if he rend not morning and evening 
prayers publicly on some Lord’s-day within two months after his in- 
duction, and declare unfeigned assent to tlie use of all things contained 
in the book of common prayer; or, in case of lawful impediment, 
within a inontli after the im))ediment removed. 

So, if he be convict for any non-conformity. 

So, if he be obstinately disoliedient to the lawful canons of the church. 
As, if he takes an incompatible benefice, without a dispensation. 

If he takes a benefice by n sinioniacal contract. 1 Sul. 1 34. 

If he be a common drunkm-d. R. I Brownl. 70. 2 Brownl. 37. 

Win. Ent. 219. 

So, he may be deprived for the first offence in depravation of tlie 
common prayer ; for the statute, l>eing in the affirmative, does not 
take away the efiect of Uie canons. K. 4 Co. de Jur. Eccl. 3. 5. 2 Rol. 
222. 1. 30. . 

So, if he be incorrigibly clisobedient to his ordinary. 

So, if he be guilty of murder. 

Or, before the st. 1 8 El. 7 . if he was convict of any homicide, and 
could not purge himself. 2 Rol, 222. 1. 15. 

So, since the st. 18 El. 7. if he be convict of inunshiughtei' by ver- 
dict; for though the statute ousts the purgation, it does not take away 
the offence. 2 Rol. 222. 1. 20. 

So, if convict for perjury in the spiritual court for a spiritual matter. 
Per Holt, 1 Sal. 134. 

Or, forgery of orders. 1 Sal. 134, 

So, if he be men: laicus, R. Dy. 293. Bend. pi. 234. 

So, he may be deprived for dilapidation of the church. 1 Sal. 
134, 135. 

If ail jibbot bad alieiieil lands, which lie had in right of his abbey. 

2 Rol. 222. 1. 10. 

(D 22.) The effect of a deprivation. 

A sentence ofdeiirivation, lliough it be for nullity of institution and in- 
duction, 
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diiction, as that the presentee was mere laicm^ does not relate to make an 
avoidance initio so as to give a lapse to the bishop. 2 Rol. 220. L 20. 

Or, to make the institution and induction of a clerk by A. after the 
institution of the presentee deprived, but betbre his deprivation, to be 
good. 2 Rol 220. 1.10. 

Or, to make a marrii^, aihninistration of the sacraments, or otlier 
spiritual act by him, void. R. Cro. El. 775. Mo. 606. 

Or, to make a leiise by him, confirmed bv the patron and onlinarYt 
to be void. R. Cro. El. 775. 

But if, after deprivation, the party deprived be restored by lawful 
commissioners, the sentence of deprivation is annulled, and the in- 
cumbent continues, and a presentation upon such deprivation does not 
supply its turn. li. Mo. 558. 

If a deprivation be by the king, or his commissioners, who represent 
his person, an appeal iloes not lie; but the king, of grace, may grant 
a commission of review. Mo. 782. 

(D 23.) Seizure of temporalties: — The nature of temporaltics. 

The king is patron of all the bishopricks in the kingdom, which are 
of the king’s foundation. Vide Ecclesiastical Persons, (C 2.) 

So, all the bishops of Wales are of the patronage of the king, and 
he ought to grant their temporalties to them. J Hoi. 882. 1. .5. 

So, the bisho|)s of Ireland. F. N. B. 16i>. Ci. 

The temporalties of a bishop are all his temporal possessions, which 
belong to the bishopric. Sav. .52. 

Aivfl during the vacancy of the bishopric, they belong to the king. 

2 Inst. 15. Mod. 207. 

And the king is seised of the freehold. 1 Hoi. 881. 1. ult. 

And shall have the profits, take a ward, pre.sent to a church, &c. 
Vide Esglisc, (II 5, 6.) 

But by M. Ch. 9 H. 3. 5, enstodia: arcitirpiscopalwim, vpiscopattmn^ 
♦Sr. x^cjidi noth dehmL 

And therefore a subject cannot claim those temporalties by grant, or 
prescription. 2 Inst. 15. 

So, by M. Ch. 5. the king shall restore the temporalties in the 
same plight as he had them. 2 inst. 14. 

And a commissioner of oz/rr and fainintr goes, to hear a trespass done 
in the vacation. 2 Inst. 152. 

So, a common person shall have the temporalties of an abbey, &c. 
of his foundation. 2 Inst. 68. 

(I) 2‘t.) Flow granted. 

After a bishop is elected and confirmed, the king makes restitution 
of the temporalties to liim. Bur. H. 1 1. 

So, he may grant them after election, and liefore consecration. 
1 Rol. 882. 1. 15. 

If the king limits no estate in the temporalties, yet the bishop shall 
have the fee. 1 Rol. 882. 1. 20. 

St>, though the king limits only for life, or years ; lor that will be 
void. 1 Rm. 882. 1. 20. 

If a bishop elect accepts rent reserved upon a lease by liis predecessor, 
the lease shall not l)c affirmed by such acceptiince. Pal. 175. 

But 
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But till a writ for restitution of the temporaltles to the bishop, they 
are not vested in him, though he be a complete bishop. 1 Rol. 881. 
1. 50. 

So, after restitution, the bishop shall not have an action for a tres- 
pass done in the vacation ; for the st. Marl. 29. does not extend to him. 
2 Inst. 152. 

So, if an election be without the king's assent and licence, he may 
refuse restitution. F. N. B. 170. C. 

(D 2.5.) How seised. 

So, for an enormous offence in a bishop, his teniporalties may be 
seised in manm regis. 2 Rol. 228. J. 20. 

As if he be attainted for trespass contra paccni ; for, being a prelate, 
a capias does not lie against his person. 2 Rol. 228. I. 25. 

Or, for a contempt, as upon an attachment in prohibition. 2 Rol. 
228. 1. 15. 30. 

Or, for not admitting a varlet to his corody. 2 Rol. 228. 1. 15. 

So, if he be found a disturber in a quarc nm admisit by the king, 
2 Rol. 228. 1. 17. 

Or, be found guilty in a qxuire incumhravit^ after a mni admittas de- 
livered to him. 2 Rol. 228. 1. 10. 

So, upon the death of a bishop, the king by his prerogative shall 
have his palfrey, boson, and ewer, and kennel of hounds ; and process 
shall issue for them, if not compounded. Sav. 53. 

(D 26.) Guardian of the spiritualties : — Who shall be. 

During the vacation of a bishop or inetro|K)litan, the spiritual juris- 
diction belongs to Uic guardian of the spiritualties. Lind. 33. v. Vicar. 
Gener. 

And the dean and chapter, of common right, is guardian of the 
spiritualties to a metropolitan, os to the archbishop of Cmiterbury. 
2 Rol. 223. 1. 7. 22. But the prior of Christ-churcli, Canterbury, is 
said to be so. Ibid. 1. 20. 50. 

So, to Uie archbishop of York. 2 Rol. 223. 1. 25. 

So, in inferior bishoprics, the dean and chapter, of common riglit. 
Is guardian of die spiritualties, and not the inetropolitun. 2 Rol. 223. 

1. 10. But this seems to be by com|K)sitioii. Temp. II. 3. 

But where die usage allows it, the metropolitan shall be guardian of 
the spiritualties; as the arclibishop of York shall lie to die bishop of 
Durham. 2 Rol. 223. 1. 17. 

So, by prescripdon, an archbishop may be guardian of the spiritual- 
ties to a bishop within his province. Lind. 33. v. Vicar. Gener. 

So, by com^iosiuon, per aliquem by the archbisliop, elect um ex nominat. 
per capitulum. Lind. 33. v. Vicar. Gener. 

(D 27 .'^ What he may do. 

The guardian of the spiritualties regularly may exercise all spiritual 
jurisdiction. Sav. 52. 

As, he may make admission and insUtudon. 2 Rol. 223. 1. 40. 

So, a writ shall be directed to him for trial of bastardy, &c. and 
he shall moke a cerdficate of it. 2 Rol. 223. 1. 44. Vide Certificate, 
(A 4.) 

So, 
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Soj he shall prove wills, grant administration, licences for inarriage, 
&c. Sav. 52. 

(D 28.) Jurisdiction temporal : — Erection of courts. 

The king, by his prerogative, may make what courts for the ad- 
ministration of die common law, and in what places, he pleases. Vide 
Courts, (A). 

But the king cannot erect a court of chancery, or conscience ; for the 
common law is the inheritance of the subject. 2 llol. 1. 30. Vide 
Chancery, (A 3.) 

Nor, grant a liberty tniere placita^ according to the course of die 
civil law. 2 Rol. 164. I. 25. 

Nor, grant that the court of York shall hold plea, !'y English bill, 
of an obligation, or other matter triable at the comnion law. K. 2 Rol. 
164.1.32. 

Nor, grant that such aii one shall not be impleaded by action. 2 Rol. 
164. 1. 20. 

So, the erection of a new court, with a new jurisdiction, cannot be* 
without an act of parliament. 4 Inst. 200. 

And if it be erected, the jurisdiction ought to be expressed; for 
nothing omitted shall be within such jurisdiction. Ibid. 

8o, the king cannot grant to a court, that it may proceed acconling 
to the civil law. 2 Rush. App. 77. 

Nor can, by charter or commission, &c. alter the common law. Ibid. 

For the appointment of justices. Vide post, (1) 37.) 

(D 29.) Grant of commissions. 

The king may grant such commissions os are warranted, or allowed, 
by the common law, or by act of parliament. 4 Inst. 163. 2 Inst. 51. 

Vide Justices, (C 2.— G 1, &c.J 

Commissions are general, as to |)ersons, crimes, &c. as a general 
commission of oyer and iet'mvier. 4 Inst 162. 

Or, special, when confined to particular persons, offence, or place. 
4 Inst 16Si. 

Asji upon a heinous trespass done, which requires,/£^5//fir/;a remedium. 
Re/ 123. By the st W. 2. 13 Ed. 1. 29. 

Upon heinous exactions, &c. by u bishop and his ministers. Keg. 
125. b. 

But the king cannot grant a commission not usual, nor allowed by 
act of parliament. 4 Inst. 163. 2 Inst 478. 

And therefore, by the st 18 Ed. 3. st 2. 1. (Q. if not expired? vide 
Cay’s Statutes,) a commission of new inquiry is declared void. 

So, by the st 18 Ed. 3. st. 2. 4. a commission for assaying weights 
and measures. 

So, a commission for making of boats, &c. 4 Inst 163. 

So, a commission to apprehend a felon, and seise his lands and 
goods. 2 Inst 54. 

So, the king cannot grant a commission for inquiry only, without 
power to hear and determine. R. 12 Co. 31. Semb. 2 Kol. 164. 
1.47. 

So, a commission ought to specify the offences in the commission, 
not in the schedule annexed. R. 12 Co. 31. 
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. S09 a commission for a trespass done shall beT)nly to Uie justices of 
the one-bench, or the other, or justices in eyre. Stat. W. 2. 29. st 
2 Ed. S. 2. Vide Justices, (E 1, &c. — G 1, &c.) 

And it shall not be in English. K. 12 Co. 31. (By the st. 4 Geo. 2. 
26. all commissions, &c. are to be in English.) 

(D 30.) Grant of franchises and liberties. 

So, all franchises are derived from the king ; and therefore the king 
may grant to anotlier to have luiy franchise or liberty. Vide Franchises, 
(A 1.1 — Liberties. 

As, a county palatine, or jurisdiction temporal or ecclesiastical. 
Vide Franchises. Vide ante, (1)9, &c. 28, 29.) 

Nomination of his officers ; ns slicriil| coroner, &c. \'i(le London, 
G— K 1, &c.) 

So, the execution of things incident to the office of another ; as, 
rctonia hrevium. Vide Iletorn. ♦ 

Qtwd uti possit regalilms lihertatihus in mancrio suo, 2 Rol. 202. 1.35. 

Omnein potestatem^ omnes libertatrs^ et consucttidincSi (pu£ i-egia potestas 
corfe^re wnne Jus, et aninc dominium quod ad nos pertinct, &c. 

2 Rol. 199. 1.20. ; 

(D 31.) Of nobility and honour. 

So, the king, by his prerogative, is the ibuntain of all dignity and 
honour in his realm. Vide Dignity, (A). 

So, he may, by the common law, compel persons of 2(V. per annum 
inheritance to be knights. \'ide Homage, (G 4.) 

Or, persons named to be serjeants, to take the degree. 2 Rol. 167. 
I. 10. Vide Ley, (1) 2.) 

(D 3 ^ 2 .) Of privileges. 

So, all privileges are derived from the king ; and therefore the king 
may grant to another to have the privilege of a forest, chase, warren, 
park, &c. Vide Chase. 

To have a fair or m.arket, or toll in it. Vide Market, (Cl, 2.) 

To have casual profits ; as wreck, wails, strays, decKlands, treasure- 
trove, royal fish, mines, derelict land, &c. Vide post, (D49, 50.) — 
Waife. 

So, privileges in trade. Vide "Frade, (B). 

(1)33.) Of exemptions. 

So, the king, by liis gi'ant, may exempt a subject from a charge, 
which by his grant he may impose ; as, he may grunt to the citizens of 
any town, &c. to be quit of toll for tlieir merchandize in every town 
and city of England. 2 Rol. 198. 1. 37. 45. Vide Toll, (02.) 

So, he may grant an exemption from toll in the king’s market, though 
due by prescription. R. 2 Jon. 119. 

So^ the king, by grant, may exempt citizens from all tallagiis, auxtliis, 
vmliis, et coniributionibus ratione tenarum et merchandisarum, in a city. 
2 Rol. 199. 1. 5. 

From customs and tallages. 2 Rol. 199. I. 25. 

De awtiliis vicecom. de fw'esta, 2 Rol. 199. 1. 1. 

' So, devastis, assart, and reganLJbrestte. 2 RoL 199. 1. 2. 

To be quit deftnesta. 2 RoL 202. 1. 5. 

So, 
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So,* he may grant exemption from a summons before justices in eyre, 
2 Rol. 198. 1. 40. 

From service in jurat, assists, Sfc. 2 Rol. 199. 1. 5. 

So, the king may grant exemption from an office ; as qmd non sit 
mayor, alderman, sheriff^ eschealor, coroner, &c. Ibid, 

[Constable, or any oilier office under the crown, provided there be a 
sufficient iiuniber of persons left to serve the oflicv. 1 'renu Itep, 

But an exemption from the office of constable, and other offices in 
the Cinque Ports, does not exempt him from the office of slierifll 
K, Sav. 43. 

So, an exemption Irom offices in the Ciiujue Ports does not exempt 
from the office of sheriflMn a county. Ibid. 

So, the king may grant an exemption from atlendaiu e upon courts 
of justice ; as, of the shire, hundred ; dv srrfis of shire and hmulivd. 
2 Rol. 198. 1. 52. 

De placitis foresUc. 2 Uol. 1 99. 1. 1 . 

8o, the king may grant an exemption from a charge, in which the 
king has no interest at the time of the grant : as, to a spiritual man, 
that he shall be discharged of tithes, when they shall be granteil by 
tlie clergy. 2 Rol. 198. 1. 25. 

To a man that he shall not be impeached by a recognizance^ into 
which he shall afterwards enter. 2 Rol. 1C8. I. 30. 

But the king cannot grant an exemption irom the jurisdiction of any 
court, if he does nut erect another jurisdiction of the same nature; for 
that would be a failure of justice; us he cannot exempt a town from 
the admiralty jurisdiction, if he does not grant a power to have u like 
jurisdiction there. 2 Rol. 201. 1. 45. 

So, he cannot grant a power to hold a court of eejuity ; for that 
would be ill derogation of the common law. 2 Rol. 192. 1. 37« Hob. 03. 
Vide Chancery, (A3.) 

So, if he grants an exemption from the shire and limulred, the 
grantee has thereby frank-pledge and tourn witliiii his own Ituid. 
Semb. 2 Rol. 203. 1. 20. 

So, die king cannot grant to any to be exempt from punishment lor 
any oiFence; as, for felony, trespass, &c.. 2 Rol. 192. 1. 32. 35. 

So, if the king grants an exemption from customs, dial exempts 
him only from the antient customs, which were the king’s iiiherilance. 
Vau. 161. 

So, a grant of exemption from all taxes, impositions, &c. doe.s nut 
exempt trum .such armuur, &c. as he uiight tu find by act of parlia- 
ment. R. Sav. 52. 

(D 34.) Inhibitions to restrain within the kingdom; 

So, the king, at his pleasure, mav command any subject that he 
shall not go beyond sea, or out of tne kingdom, without his licence. 
F. N. B. 85. A. S Inst. 179. Vide Chancery, (4 B.) 

And if be does contrary, he shall be fined to the king for his con- 
tempt. F. N. B. 85. A. C. 

And such inhibition may. be by proclamation ; for the party may 
abscond. F. N. B. 85. C. 

Or, by writ, under the great seal, privy seal, or simet ; for every one 
is boundf to take notice of each of the king’s s^s. T. N* B» 85. A. 

And 
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^ And auch writ may be directed to the party himseif, commanding 
him not^to go out of the kingdom. ‘ F. N. B. 85. B. 

Or, to the sheriff, commanding that he take surety of him ywod ne 
exeats and if he refuses, to commit him to gaol. F. N. B. 85. D. 
Vide 3 Inst. 17 ?. 

So, it may be directed to justices of peace, as well as to the sheriff, 
or to both. F. N. B. 85. E. 

Every one upon surmise to the chancery, may sue this writ for the 
king. F. N. B. 85. F. Vide Chancery, (4 B). 

So, the king, for the service of his war, or other reasons of state, 
may lay an enibargo upon a ship. Per Saunders, Skin. 93. 

Adm. ill case of emergency. Skin. 335. 

So, he may inhibit a public nuisance. Semb. Skin. 630. Vide post. 
(D 36.) — Action upon the Case for a Nusance, (D 4.) — Prohibition, 
(A 3.) 

But by the common law, every one, not restrained by writ or pro- 
clamation, might go out of the realm to merchandize, or for other 
cause, at his pleasure. F. N. B. 85. A. Du6. Dy. 165. 3 Inst 179. 

K. Dy. 296. a. 

And the st 5 R. 2. 2. which restrains all, except lords, merchants, 
and soldiers, is repealed by the st 4 Jac. c\ 1. s. 22. 

So, if the king grants licence for a time certain, it cannot be re- 
voked. Dy. 177. 

(D 35.) To recal a subject, who is out of the kingdom. 

So, if a subject goes out of the kingdom without the licence, or with 
the licence of the king, and a messenger, by command under the great 
or privy seal, summons him to come back into the kingdom, and he 
does not return at the limited time, he forfeits all his goods and lands 
to tlie king for his contempt. 11. Dy. 128. b. 3 Inst. 179. 

And this extends to eveir subject ecclesiastical, or lay lord, or other. 
3 Inst. 179. 

If a messenger serves such command, he ought to make a certificate 
of it in chancery upon his oath ; and if such certificate be transmitted 
to the exche(]uer by mittimu.s a commission goes to seize his lands and 
goods. 3 Inst. 180. 

But merchants may abide beyond sen, though it be not to mer- 
chandize. Ibid. 

A king in amity with the king of England, need not deliver up 
subjects of tliis realm who fly to him. Ibid. 

(D 36.) To restrain annoyances. 

So, the king, by his prerogative, may command the mayor and 
bailiffs of any city or borough, or town corporate, quod omnes im'os et 
venellas in villa padicL de Jimis et aliis Jieditatilm mundari et mundat, 
conservaH/adanL F. N. B. 185. D. 

And if it be not done, there shall be an aliasj pluriesj and attach- 
ment F. N. B. 185. D. 

But such writ does not lie for villages in the country, not corporate. 
Ibid. 

But the king cannot inhibit a lawful occupation upon pretence of 

2 incon- 
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inconveniencies ensuing; as he cannot suppress the making of canis 
within the realm. R. 11 . Co. 87. b. Vide Trade, (D 1 .) 

Or, the making of dice, bowls, balls, &c. though they serve only for 
pleasure. 11 Co. 87. b. 

Or, the making of hawks’ hoods, l)ells, &c. dogs’ couples, &c. Ibid. 

So, the king cannot restrain the exercise by foot-ball, casting the bar, 
cock-fighting, atU alios vanos halos. 1 1 Co. 87. b. 

(D 37 .) Nomination of officei-s. 

The king, by his prero^tivc has the nomination of all public officers 
within his kingdom. Viile Officer, (A 1. — E I, &c.) 

As, of the chancellor, treasurer, &c, Viile C'liancery, (H 1 .) — 
Courts, (I) 8 .) 

Though claimed by parliament, 15 Ed. 8 . ‘2 llol. Ki t. 1. 4 - 5 . 

But the king cannot create a new office, with a fee to be taken of 
the subject, without the assent of parliament ; for that would be a tal- 
lage upon the subject without his consent in parliament. 2 Inst. 585. 

And therefore where the king by letters patent made an officer for 
tlie measuring of cloth and canvas, with a new fee for it, the grant was 
void. 2 Inst. 583. 

Or, for measuring worsteds. 2 Inst. 534. 

Or, lor registering inventories, births, aliens, &c. 11 . 1 2 , Co. 1 J r>. 

80 , the king cannot erect an ancient office with a new fee to l>e taken 
♦)f the subject. 2 Inst. 533. 

So, the king cannot make a new office by letters patent, for the 
survey or correction, Ike. of any tiling within the jurisdiction of an- 
other court. 4 Inst. 26’ 2. 

As, for the issuing latitats^ &c. 12 Co. 1 17. 

Or, tlie registering of judgments, rccogniy.ance, lines, or deeds, 8 tc. 
ibid. 

Or, for the inspection or examination of accounts, deceits, ike. by 
ilie officers of any court. Ibid. 

How officers arc created, and their authority and duty, vide title 
Officer. 


(1) 38.) Prerogative as to trade. 

So, the king by his prerogative, lu.ay erect societies for the inanagc- 
nicnt of trade. Vide 'Fraile, (B). 

So, for the public good, the king may grant an einlxirgo upon a 
merchant shi|), ike. 1 Sul. 32. 3 Lev. 353. 

But an embargo shall not be allowed, if done for the benefit oi* a 
private trader or company. 11. 3 Lev. 353. 1 Sal. 32. 

So, the king cannot grunt a seizure of a ship or gocxls, if it trades 
without licence of such a company (admitting that he can give the sole 
trade tlicre to a company). 11. Skin. 135. 

Neither can he give die forfeiture of goods by charter ; and there- 
Ibre, if the king grants power to the dyers to searcli cloths, and if 
they find any dyed with logwood, they shall be forfeitetl, it shall be 
void. 8 Co. 125. 

When the king shall lake reprisals, vide ante, (B 4.) 

VoL. VU. F 


(1) 33.) Pre- 
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(D 39.) Prerogative as to the king’s revenue Coinage. 

Tile king alone, by his prerogative, can make or coin money within 
his dominions. R. l)av. 19. Vide Money, (B 5.) 

And the bene/it of coinage wjls part of the king’s revenue. 

And the duty, temp. Ed. 3. was 5.?. out of every pound of gold, out 
of which the king paid jy. or 18r/. to the master of the mint. Upon 
every fiound of silver Hd. in weight, or Is., out of which tlie king 
allowed to the mu.stt;r 8r/. or Hale Sh. Acc. 3. 

Temp. H. 5. the duty tor coinage of a pound of silver was I5d. 
Hale Sn. Acc. 3. 

By stat. 9 Oeo. 3. c. 25. the coinage duties in stat. 18 C. 2. 8:c. are 
made perpetual, 

(1)40.) Aids, &c. 

'riie king, by his prerogative, is entitled to have aid jmr ftiire son 
Jitz chmdn', on stm ei^ncjile markr. Mad. .S9(). Vide Aide, (A). Vide 
the St. 12 Car. 2. 24. wliereby this is taken away. V'ide Parliament, 

(H Jh) 

(1) 41.) Piirvoyaiicc : — In saltpetre.^ 

I'he king by his prerogative had the privilege of purveyance for 
defence of his realm, or provision of tiis household. 

A.s, the king has purveyance of saltpetre for gunpowder, though it was 
invented only in the lime t)f U. 2. ; tor it would be to the peril ot liar 
kingdom, if he could not take it w ithin his doiniuioii, but must a])piy for 
it to foreign princes. H. 12 Co. 12, 13. 

And therefore the king’s ministers may dig for saltjietro to make 
gunpow'der for the safeguard of the realm, in the lands, stable, ox- 
house, or cellar of a subject. H. 12 Co. 13. 

Jn the ruins of buildings. 12 Co. 14. 

And may throw down iiiud-wulls, if the bouse be well ilefeiided. Ibid. 

But be cannot dig wliere be cannot lea\e the place in the same 
pliglit as bofons w itliout prejudice to the owner ; as, in the floor of a 
mansioii-lioiise. R. 12 C'o. 13. R. 2 Rol. 199. I. 10. 

Nor, in the floor of a barn, where corn or hay lies ; lor it would be 
useless for a long time. 12 Co. 13. 

Neither can he imjiair the wall or foundation of anv house, out-house, 
8:c. 12 Co. 13. 

And where he digs, he ought aflerw'ards to pul it in as giHul plight 
as l>etbre. 1 2 Co. 1 3, 1 4. 

So, in cellars he cannot remove the vessels of the owner, and in 
stahles, 8ce. must leave room h>r his horses and cattle, 8:c. 12 Co. 1 1. 

He cannot lix a furnace, &c. upon his soil, where it may prejudice 
him, without his consent. R. 12 Co. 14. 

So, he ought to dig in convenient time before sun-set. Ibid. 

And cminot return to dig at the same place in a long time. 12 Co. 14. 

And the ow'ner caunot Ih; excluded from digging for saltpetre also, 
in his own soil. K. 12 Co. 14. 

So, the king cannot gTsint, demise, or assign such privilege to 
another; for it is inseparable from the crown. K. 12 Co. 13. R. 
2 Rol. 187. 1. 40. 

And saltpetre dug for the king ought to be employed for the defence 
of the realm. H. 12 Co. 13. 


(D 42.) In 
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(D 12.) In other necessaries. 

The king cannot take gravel in the land of a subject without his 
consent, for repairing of his palace. 12 Co. 12. 

Nor, timber, &c, 12 Co. 12. 

Nor, to make a wall, bridge, &c. about his royal house. Ibid. 

[By St. 12 Car. 2. c. 21. none by authority under the great ^:al, 
See. shall pun'ey, &c. for the king, queen, their children, or house- 
hold, any timber, fuel, cattle, grain, hny% victual, carts, carriages, &c. 
without free consent of the owner, Ikc.] 

(1)4. *3.) C^istoms: — Mag7W rustuma. 

The customs upon merchandize, exported and imjmrtcd, art^ the 
antient inheritance of the crown. Oav. 8. a. 10. b. Dy. 45. b. \’aii. 
101, 2. said, that they were originally granted by parliament. Vide 
l^lrliament, (II 1 1.) 

And they comprehend that which is known by the name of niogna 
rt antiqua nistuma^ viz. i)S. for every sack of wool. 6s. Hd. for every 
:i()0 woolfells, and 18.^. 4r/. for every last of Ifules. Dav. 8. Vick' 
l^irliament, (H 11.) 

And this custom w'as as ancient ns the crown itself. Dav. 8. b. 
But semb. that it l)egan by parliament, 8 Kd. I. 2 Inst. 59. 4 Inst. 

2Ji. Van. 182. Forst. 15. 

'rhe same custom granted in Ireland. 2 Hoi. 177. 1. 10. 85. 

And upon a stranger the custom paid was 10.^. hr a suck of wool ; 
)0.s\ for 800 woolfells, and 20.^. for a last of hides. 2 Rol. 178. I. 15. 

(1) M.) Paf'va custuma. 

Pana^ sire 7j(n'n (vsfuma, were granted by charier, 81 Ed. 1. Before 
vvhicli the king took us much as he pleased. Dav. 8. b. 9. b. 

By which charter it was ascertainetl, that the king should take only 
8(/. per pound of merchants strangers for all gcHnls imported or ex- 
ported. Dav. 8. b. 2 Ilol. 1 78. 1. 25. besides 2a*. pro dofio vini 40^/. 
pro sacen lamPy fasfo vor. and 800 w<K>ltells, &e. Vide the charter, 
Forst. 22. 

And there shall be two receivers chosen for it in every town and 
port. 2 Ilol. 178. 1. oi). 

[This duty was discontinued by the 24 (t. 8. c. 16., which net 
however, conttiins a saving for the duties granted by chartiT to tiu? 
corporation of London.] 

(1) 15.) Prisago, &c. 

Prisage is a duty of two tons out of a ship laden with tw'cnty tons 
4 )f wine, or more ; one to be taken before the mast, the other l)ehind 
the mast. Dav. 8. b. 4 Inst. 80. 1 Rol. 145. Mad. 525. 8 Bui. 

. 8 . 21 . 

It was insisted, that there ought to Ikj two tons of a ship latleii with 
thirty tons of wine ; but the king granted that it should l>c taken as 
usual. 2 H. 4. 2 Rol. 1 62. 1. 55. 

Biitleruge is 2s. per ton for every ton of wine paid by merchants 

F 2 nI rangers 
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stran^rs in lieu of prisage, which was remitted to tliem by charter, 
SI Ed. 1. Dav. 8. b. 4 Inst. SO. 1 Rol. 145. 

And ought to be paid when the ship comes into port, and breaks 
bulk. 1 Rol. 140. 144. 3 Bui. 4. 

And the customs shall not be accepted till the prisage delivered. 
Sav. 3S, S4. 

So, it shall be paid for wine imported by a corporation, though a 
grant be, that none shall be taken de bonis civium ; for tliis extends 
only to the goods of each citizen in his natural capacity. 1 Rol. 142. 

So, for wine, which a citizen and others jointly import. Ibid. 

For wine which the executor of a citizen imports. 3 Bui. 4. 

Or, which a citizen, as executor, imports. Ibid. 

. Or, which a citizen imports, who has not his habitation in the 
city. 3 Bui. 9. 14. 

But the barons of the Cinque Ports claim to be free of prisage l)y 
prescription. 2 Rol. 163. 1. 27. Hard. 308. 

So, others may be exempt by prescription. 1 Rol. 146. 

So, persons may be exempt by the kind’s grant, 1 Rol. 1 42. ; as, 
the citizens of London are exempted for wine imported there, but not 
for 'wine imported elsewhere. R. Hard. 310. 

And the exemption shall be allowed, though the citizen dies before 
bulk broken. Hard. 302. Noy, 97. 3 Bui. 1 — 26. 

So, a man by the king’s grant, may have the benefit of prisage. 
Dub. 2 Rol. 187. 1. 37. 1 Rol 142. 

So, no duty shall be paid for prisage, if under ten tons be honajidc 
imported ; os, seven or eight tons. Hard. 477. 

Or, nine tons, unless tliere be an express proof of fraud. Ibid. 

Yet, where nine tons and an half were imported, it was decreed 
that prisage should be paid ; for it is an apparent fraud. R. Hanl. 
57. 218. 477. 

So, no duty, if ten tons laden, by leakage, are retluced to nine 
tons. Hard. 477. 

So, it shall not be paid, except where the wine is imported from 
a foreign kingdom by a merchant, and not for private use. 1 Rol. 145. 

(D 46.) But other customs not allowed. 

But by the st. 25 Ed. 1. 7. the maletolt upon wools, &c. shall be 
abolislied. Vide Parliament, (H 9. 15.) 

And by the st. 36 Ed. 3. 11. nothing shall be taken but the antient 
custom. 2 Rol. 1 77. 1. 25. 

(D 47. a.) Customs not paid by a patentee. 

If the king grants to B. goods seized by him from pirates, no cus- 
toms shall be paid by the patentee ; for the kmg shall not pay customs 
to himself. R. 2 Rol. 180. H. l^e, 15. 

So, die king may grant to a merchant alien to be exempt from all 
customs, except such as a subject pays. Vau. 161. 

[(D47.b.) Land-tax.] 

[The land-tax in England, which was an annual tax, has been made 
perpetual by tlie 38 Cf. 3. c. 60., subject however to redemption and 

2 purchase 
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purchase in the manner therein mentioned, and by 48 G. 3, c, 102., 
special commissioners are appointed for carrying into execution such 
of the powers and provisions of the 38 6. 3. c. 5. The period in whicli 
deeds relative to the redemption of the land-tax were required to be 
enrolled or registered by the 50 G. 3. c. 58., was extended by the 
52 G. 3. c. 80., and the several acts for the redemption and sale of 
the land-tax, are explaineil, amended, and rendered more efiectpl 
by the 53 G. 3. c. 123., and c. 142., luid by the 54 G. 3. c. 173., and 
57 G. 3. c. 100.] 

r MalMax. — The annual niolt-tax was first imposed by the 8 & 9 
W. 3. c. 22., and by the 12 Ann. st l.c. 2., was placed under the 
management of the commissioners of the excise. The 1 Geo. 3. c. 3., 
is entitled * An act for continuing and granting to his majesty certain 
<Iuties upon malt, mum, cyder, and perry, for the service of the year 
1761,’ and this duty, which was granted and continued by this and 
subsequent statutes, is continued by the 48 G. 3. c. 2. from June 23. 
1808, to June 24. 1809. — And additional })erpetual excise of 3d. 
a bushel on malt made in England, and of \^d, on malt mode in Scot- 
land, was laid on by the 33 G. 2. c. 7., and a further duty of 15/. 
per cent, upon the produce of the duty so payable by this net, was 
added by the 19 G. 3. c. 25. — The 57 G. 3. c. 5. E. & W. is tlie 
last act continuing the temporary duties upon malt ; but tlie 52 G. 3. 
c. 128., G. B. as amended, by 53 G. 3. c. 9. G. B. conUiins permanent 
provisions for better securing the duties on malt.] 

(D 48.) Impositions, &c. 

8o, the king by his prerogative may charge an imposition upon the 
subject for his benefit; as, he may grunt a certain rate for things sold 
in a town, pro vmra^fio of the town, or pro po7iic reparmula^ or lor the 
security partitim illarunu 2 Rol. 171. 1. 45. 50. 172. 1 5. 12 Co. 12. 

Vide Toll, (A). 

And may gnmt it for a limited term, and that then it shall cease. 
2 Ilol. 171. 1. 40. 50. 172. 1. 5. 

8o, that a man shall make the wall of a town, or a bridge, dc ntyvo^ 
and shall ttikc so much for goods sold, or which pass there. 2 liol. 
171. 1. 25. 

8o, that any person may erect a ferry upon a water next to his 
land, and shall take so much for passage. 2 liol. 171. 1. 30. 

So, the king may grant to another to have toll in liis market, &c. 
2 Rol. 202. 1. 42. Vide Market, (F 1.) 

But the king cannot charge the subject with an imposition, where 
he has no benefit by it, or a quid pro quo, 2 Rol. 272. 1. 40. 2 Inst. 

220 . 

So, he cannot charge a new impost upon any. mercliant 2 Inst. 58. 

Nor levy new customs. 2 Inst. 60. 

Nor enlarge the antient customs. Ibid. 

So, a grant by the king, that a merchant, who imports wine at 
any other port tlian the port of S. shall pay treble customs, is void. 
2 Inst 61. 

So, the lung cannot grant, that a merchant shall pay so much tor 
searciiing or measuring his goods. 2 Inst. 62. 

F 3 
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lliat he shall not import wine without paying so much, on pain of 
forfeiture. 2 In^;t. 68. 

That a merchant shall pay 5s, per cent, for all currants, or otlier 
foreign commodity, import^. 2 Inst. 68. R. cont in Exch. 4 Jac. 
Lane, 80. 2 Rush. 78. 

merchants cannot by their consent grant to the king a tax upon 
t%ir goods; for their wares would thereby be sold the dearer. 2 Rol. 
173. 1. 20. 25. 

(D 490 Casual profits : — The goods of no person. 

The king, by his prerogative, is entitled to all goods which have 
no owner, 4 T. R. 243. ; as, v/reck^ Jhtsan^ jet san^ legan^ of which, 
vide Wreck, (A). 

So, to waifes, strays, &c. Mad. 234. Vide Waife, (A 1, 2. — F). 
To goods forfeited, or confiscated, hmia feUm,^ Jtigitivor*^ vtlagator,^ et 
in exigen, positor,^ Vide Waite (B — C — D). 

To deodands, treasure- ti*ove, &c. Vide waife (E 1, 2. — G). 

To lands, &c. wliich escheat. Vide escheat. 

Or, come to tlie king by forfeiture, seisure, &c. Mad. 202. Vide 
Forfeiture, (B 1, &c.) 

So, to wards, marriages, reliefs. Mad. 216. 

(D 50.) Royal mines aiul fishes. 

As, to royjjl mines, vide Waifes, (II 1, 2.) 

By the common law, and now it is declared by the st. prar, regis 1 1 . 
rex habebii wccciim murisy haUenaSy et sturgioncs capt. in mariy vel alibi 
infra regnum. PI. Com. 315. 7 Co. 16. a. Dav. 56. a. Stamf. 

Prrcr. R. 38. 

So, the fishery of every navigable river, us high as the sea flows and 
reflows, belongs to the king, by his prerogative. 2 Rol. 1 70. 1. 20. 
Oav. 56. .Dougl. 441 -—446. (425 — 429.) 

But every one may fish in the sea, of common right. (Mod. Ca. 78.) 

Though it flows upon the soil of another. 

But foreign nations cannot fish in the British seas, without the 
king’s licence. Vide ante, (B 1.) 

So, n man, by grant or prescription, may have a free fishery in 
navigable rivers. Cal. 26. Vide Pischary, (A). 

So, a man, by grant or prescription, may have a several fishery. 
Cont. Mod. Ca. 73. (Sid,. 857.) 

So, he may clniin royal fish, as haUtnas et sturgionesy within his 
manor. 

So, by grant he may have a free fishery in a bay or creek of the sea. 
Dav. 57. a. 

So, rivera not navigable, and the fishery in them, of common right 
belong to the terre-tenants ex utraque parte. Dav. 56. a. 2 Rol. 170. 
1. 25. 

Or, if it runs between two manors, die one lord has one moiety, 
and die other the other moiety. Dav. 57* 

As, to remedy for eiKToaching on the fishery of another, vide 
Pischarv. 

(D5J0 
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(D 51.) Fines : — Fine upon an original. 

As to a fine jyro Ikentid concordandi upon a fine levied, vide Fine, 
(E 8.) 

As, to a fine for alienation without licence, or pardon of such 
alienation by the king’s tenant, vide Alienation, (A 1, 2.) 

A fine shall be paid in the hanaper for the king’s writs. . 8 Co. 59. b. 

As, upon every original in a real action shall he paid in the hanaper 
6s. Sd. for every parcel of land in demand, which is of the value of 
five marks per ann. 2 Inst. 511. 

So, anticntly a fine was paid for liberty to have right and justice. 
Mad. 293. But by the st. M. Ch. 29. ntdli vcndemus^ Sic. 

To luive an inquisition taken upon any particular point in dispute. 
Mad. 700. 

For expedition, or respite of proceedings in law. Mad. 308, 309. 

But by the st. M. Ch. 9. 11. 3. 26. 8c 29. it was provided, qiwd nihil 
de cetei'o detur j^ro brevi inqtmifionis ah co qui inqnisitioncm }yetit de vitd 
ant de memhris (viz. for the writ deodio et atid^ 2 Inst. 42.) sed gratis 
concedatnr. 

Ntdli vendemns^ nulli ncgabimiis^ aid dijl'eremiis juslitiattiy aut rectum. 

So, by the st. 8 Ed. 3. no fine .shall be for a writ of course, and 
grace shall be for a writ de gratia. Cot. Ab. 15. 

(D 52.) For beau-pleader, &c. 

' So, there was an antient revenue of the king, to have a fine for 
beau-pleader, which wiis set at the will of tlu*. judge of the court, or 
reduced to certainty by consent, and annually }>aid. H. Sh. A. 35. 

And it was originally imposed for bad pleading to the count or 
plaint, which was in delay of justice, and therefore a contempt to the 
court. 2 lust. 123. 

But by tlie st. Marl. 52 II. 3. 11. All fines for beau-pleader in eyre, 
county, hundred, or court-baron, are taken away. 

And a writ lies if they are taken contrary to such sUitute. 2 Inst. 
123. 

Yet fines certain for beau-pleader arc not Uiken away by that act. 
2 Inst.- 123. 

So, a fine for suit. M. Sh. A. 35. 

For not attending the sherilPs tourn. Ibid. 

For assart, or purpi*esture, in the king’s waste or forest. II. Sh. 
A. 36. Vide post, (D 54.) 

Fines in the county-court, tourn, or other court of the sheriff. II. 
Sh. A. 43. Vide Leet, (N 1, &c.) 

(D 53.) For a grant of liberties, &c. 

So, there was an antient revenue of the king, to have a fine for 
a grant of liberties. Mad. 272. 588. 

And if the fine proffered wiis not accepted, he might make an 
augmenUition, which was called crementum^finis. Mad. 273. 

So, to have an office or surrender it. Mml. 315. 

To be bailed, or delivered out of prison. Mad. 341. 

But if he had not the thing, for which the fine was proffered, the 
party should be acquitted of the fine ; though sometimes a fiilfe was 
paid for such acquittance. Mad. 272. 

F 4 


(I) 54* a.) 
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(D 54. a.) For a misdemeanor. 

S 09 the lung W his prerogative, might iihe persons, having 20 ^ 
per ann. who remsed to be Knights. Vide Homage, (G 4.) — Leet, 
(N 1 , &c. — O 1 , &c.) 

Or, persons who refused to take tlie degree of seijeant, when com- 
manded by the kin^s writ. 2 Ilol. 167. 1. 15. Vide Ley, (D 2 .) 

So, a fine may he imposed for tlie penalty of an ofience, or con- 
tempt, committed against the king. Co. L. 126. b. 8 Co. 59. b. 

By wliom it may be imposed, for what causey and in what manner, 
vide Leet, (N 1 , &c. — O 1 , &c.) 

A fine may he imposed, where a man is indicted and convicted for 
any tresspass or misdemeanor. 

Or, for purpresturc, or other tresspass in a forest Mad. 272 . 
Vide apte, (D 52.) 

[(D 54. b.) Penalty. 

[A moiety of a forfeiture in a popular action, vested by judgment in 
the crown, is a breach of the revenue, for which the crown has priority 
of process, and is entitled to stop all suits concerning it in any other 
court than the exchcciuer. 1 Anst. 221 .} 

(D 55.) Fines, &c. belong to the king. 

The king, by his prerogative, shall have all fines paid for writs, or 
imposed for crimes. 

And therefore, if upon a conviction for extortion, a man be fined to 
pay so much to the party grieved, (unless where by act of parliament 
it is directed,) it is error, 11. 11 Car. 1 . 1 Rol. 220 . 1, 10 . 

And a fine shall not be allowed by the court to the patentee of the 
king, till the patent pleaded, or an order by the court of exchequer. 
Skin, 12 , 

(D 5(>.) By whom levied, and liow. 

The sheriff, by his office, ought to collect, and account for all fines 
due to the king within his county. Vide Viscount, (C 5.) 

If an under-sheriff having process for levying an amerciament due to 
tlie king by A. be indebted to A. bv bond to a greater sum, and he 
pays to A. the surplus, and takes up his bond ; the debt is levied, and 
A. ought to be discharged. U. Lane, 74. 

[Justices of peace ought in all cases to return convictions to the 
sessions, whether an appeal lies or not, that the crown may not be de- 
prived of its share of tlie forfeitures* 2 Term Rep. 285.] 

(D 57.) When they shall be estreated. 

So, if fines belong directly to to the king, they may be estreated 
{nto the exchequer; us, a fine imposed in the king’s leet. Hard. 471. 

[When a recognizance is estreated in B. R. it must be carried to the 
exchequer by the puisne judge. Fort 358.] 

[When a fine on an indictment is estreated, it cannot be discharged 
widic^t attorney-generfirs acknpwledging satisfactiuii iq gxcliequer. 
Punb. 40,] 


[B. R. 
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[B. R. cannot receive a fine set bv an inferior court. Str. 786.] 

[By the st. 32 G. 2. c. 14. post-mes shall be paid to the receiver of 
prefines at the alienation-ofiice, who shall pay them to the sheriff or the 
grantees, on producing quietus^ or schedule, of the foreign opposer.] 

By the st. 22 & 23 Car. 2. 22. all fines, post-fines, issues, amercia- 
ments forfeited, recomizances, monies paid in lieu or satisfaction of 
any of them, and all forfeitures whatsoever set, &c. in B. R., C. B., or 
exchequer, from the beginning of Hilary term to the beginning of 
Trinity term, shall be estreated into the exchequer yearly, the last day 
of Trinity term ; and all others shall be estreated the last day of Hilaiy 
term, on pain of 50/. to the officer, who ought to estreat, &c. 

Provided that issues and post-fines in C. B. and issues in the office 
of the pleas in the exchequer shall be termly certified, as before. 

And all set, &c. by a judge of assize, clerk of the market, and com- 
missioners of sewei*s, between Michaelmas and Easter, shall be estreated 
l)efore the first day of Trinity term, and all others before the first day 
of Hilary term, on the like penalty. 

And all clerks of the peace, and town-clerks, shall deliver to the 
sheriff witliin twenty days after Michaelmas, a perfect estreat of all set, 
&c. at their sessions before Michaelmas ; and those at other sessions on 
the second Monday after Cras Animamm yearly, on the like penalty. 

And no officer shall discharge, or conceal, or wittingly miscertify 
any fine, &c. on pain of treble uie value. 

And when a fine, &c. is estreated, &c. process of green-wax shall 
go forth for levying the same. 

By the st. 4 & 5 W. & M. 24. this act was made perpetual. 

And by tlie st. 3 Geo. 15., over and above the said penalties, the 
barons of tlie exchequer may amerce any clerk of assize, of the peace, 
of the sewers, market, town-clerk, &c. for omitting to return estreats 
in due time ; to be levied as other amerciaments us^ in the said court 
to be levied, 

[By st. 4 Geo. 3. c. 10. the barons of exchequer, on affidavit and 
petition, may discharge recognizance estreated, without a quictm sued, 
except where otlier d^t is due to the crown, or for contraband trade, 
or assaulting officers.] 

(D 58.) Amerciaments. 

So, the king, by his prerogative, shall have all amerciaments ; iftid 
this was part of the king’s revenue. Mad. 365. Vide Leet, (O 1, &c.) 

So, the king, by his patent, may grant all issues, amerciaments, &c. 
by general words. 2 Rol. 194. 1. 40. 

And they shall be estreated into the exchequer, and the grantee shall 
sue to the court there by petition. Semb. 9 H. 6. 27. b. 

Otherwise, if the grant adds, to be levied, per se aut ministros suos. 
Semb. 9 H. 6. 27. b. 

But the patentee shall not have, by those general words, issues, fines, 
or amerciaments in any court of Westminster, without express mention 
.of them. 2 Rol. 196. 1.5. 

Nor, before justices of peace, in eyre, assize, or gaol-delivery. 2 Rol. 
196. 1. 5. 

Nor, before the Marshalsea, or clerk of the market 2 Rol. 196. 1. 5. 

Nor, 



PR.EROGATIVE. 


74 

Nor, fines, amerciaments, &c. of constables or otlier officers, not 
expressly named. 2 Kol. 196. 1. 10. 1 Rol. U2. 

Nor, amerciaments of tenants, who hold of the king and another. 
1 Rol. 142. ^ 

Nor, pains, &c. inserted in a subpcena^ injunction, habeas cot^pus^ or 
other writ. Hard. 377. 

(D 59.) Escheats, wardships, primer seisins, &c. 

The escheat of all lands, which are held of the king, belongs to the 
king. Vide Escheat, (A. 1, 2.) 

As, of all lands in London ; for they are held of the king. F. N. B. 
144. G. 

So, if a man be attainted for high treason, the escheat of all his 
lands belongs to the king, of whatever lord they are holden. Vide 
Forfeiture, (B 5.) 

By the stat. Prmr.ll. 17 Ed. 2. 12. the king shall have tlie escheat 
of the lands of all Normans and aliens, cujtiscunquc feodi fiiaint; and 
this was only an affirmance of the common law. Stamf. Pr»r. R. 38. 

So, by the stat. Praer. Reg. 17 Ed. 2. 14. the king shall have tlie 
escheat of the tenants of a bishop, for an offence tempore vacationis cum 
temporalia sunt in manu regis. 

And the king shall have the escheat, if the offence was when the 
temporaltics were in the king’s himds ; though they were restored be- 
fore conviction. Stamf. Prmr. R. 41. b. 

So, by the stat. Prior. Reg. 17 Ed. 2. 1. the king shall have the 
wardship of lands, which his tenant in capUe by knight’s service had 
in his seisin at his death, de quoctmque Icmteritj usque plenum atatem 
heeredis. 

And by the st. Prmr. Reg. 17 Ed. 2. 2. he shall have tlie marriage 
of every one whose lands he hath in ward. 

And tliis, though there he a devise to clinritablc uses. R. Jon. 428. 

So, by the common law, confiimed by the stat. of Marl. 52 H. 3. 16. 
& Freer. Reg. 1 7 Ed. 2. 3. the king shall have primer seisin of all lands 
of which his tenant in chief was seized in fee. Stamf. Prscr. 12. 
[Vide the st. 12 Car. 2. 24, whereby all wardships, liveries, primer 
seisins^ oustet* le maivSi values and forfeitures of marriage, &c. are taken 
Jiway.] 

(D Go.) Forfeitures, penalties. 

So, the king, generally, shall have all forieitui^^s for high treason. 
Vide Forfeiture, (B 1, &c.) 

And the king, by privy seal, may enable a court to compound, or 
discharge such forfeitures. 

Or, dler forfeiture, may ^raiit the ^nalties to another. 7 Co. 37. 

But such grant will be void before the penalty fbifeited. R. 7 Co. 37. 
[Vide st. 1. W & M. st. 2. c. 2.] 

So, the exchequer, having a privy seal to compound, may compound 
after such grant VL Hard. 334. 395. 

[The btuons of exchequer (by tlie privy seal) may discharge a 
penalty fixed by statute (after jucigment) as well as a nne set by the 
ju^ment of a court Parker, 165.3 

The king cannot grant the pendty to lie levied otherwise than the 
statute directs. 7 Co. 37. 

[The 
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[The crown, or it» grantee, on forfeiture takes the estate, subject to 
all charges, binding the party, though voluntary, if no fraud ; but not 
subject to debts' at large ; and has the same equity to be relieved 
against a conveyance, as ^e party had for fraud on him. 2 Vesey, 
116. 

(D 61.) Derelict lands : — What belong to the king. 

So, land, derelict by the sea, belongs to the king by his prerogative ; 
for when the dominion and soil of tlie British sea bdong to him, tlic 
derelict land, by consequence, shall be his. Cal. 25. 

So, an islwd which rises in the sea. Cal. 22. 

So, where a large tract of land is derelict suddenly ; tliougli die lord 
of the manor claims where there is a gradual accession to land adjacent. 
2 Rol. 170. 1. 1. 

So, the king may grant derelict lands to anodier. 

But, if he grants onine solum^ ^c. tali niarisco adjacen. modo tnundaL^ 
qmd ad aliquod tempus imposterum reaiperaU forct per relictioncm maris^ 
vel alitcTj it does not pass lands which afterwards became derelict. 
11. 2 Lev. 171. Kay 241. 

So, if a wharf be erected under low water mark, it belongs to the 
king. Al. 11. 

Or, between higli and low water mark. Dub. AI. 11. 

(D 62.) What not. 

But, if the sea overflows the land of any person, and after forty years 
flows back again, the owner shall have the land, and not the king. 
2 Rol. 168. 1. 47. 

So, by prescription the lord of a manor, adjacent to the sea, may 
claim lands derelict by gradual decrease, in res)>ect of his loss when 
the sea flows upon his land. Cal. 27. 2 Rol. 168* 1.50. 169. 1.40. 

50. 

So, the soil lietween the ebbing and flowing of the sea may be parcel 
of a manor. R. 2 Rol. 170. 1. 5. 

(D 63.) Possessions of the crown. 

All the lands in the kingdom are holden mediate vel immediate of the 
king, though the king holds of no one. Co. L. 1. Vide Tenure 
(A-B). 

So, many lands and tenements are now demesnes in the hands of the • 
king. Mad. 202. Vide Antient Demesne. 

Other lands and tenements are demised by the king in fee-&nn, 
which rents belong to the king. Vide Rent, (C 3.) 

So, the king may have an inheritance, which he may grant in pos- 
session, or reversion ; as an oifice, &c. : or in possession only ; as a 
nomination to a corody, beneflee, &c. or which he may grant, or hold 
in his own occupation ; as lands, &c. R. 8. Co. 55. 

[The purchaser of a share of a ^rmt from the crown, must either 
deduce the whole title from the original grantees, or must shew pos- 
session under whom he immediately claims. 2 Aiist. 615.] 

[One seeking to recover in ejectment crown lands, on an adverse 
possession of 60 years, must have been in possession for that period, 
citlicr by himself or those under whom he claims. 1 1 East, 488.] 

(D 64.) The 
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(D 64.) The king seized ji/re coronce. 

All lands and tenements, which the king has, belong to him in right 
of his crown, and are called sacra patrimonial or dominica coroncc. 
Co. L. 1. b. 

Though they were lands and tenements of which he was seized in 
his private capacity before the descent of the crown to him. Per Holt, 
Skin. 603. PI. Com. ^13. b. 

Or, which descended to him as heir to his motlier; as the duchy of 
Lancaster. PI. Com. 

So, if a statute gives to the king, or vests in him, his heirs and 
successors, any lands without saying, as parcel of his crown, or to such 
effect ; yet he has them as king injut'e corona^ R. Pi. Com. 105. a. 

(D 65.) Lands concealed. 

So, if lands belong to the king by attainder, or other title, though 
they are concealed for a long time, and not in the king’s possession, the 
king may gnmt.them to another; for no time runs against the king. 

But nothing shall be said to be concealed land, vmich comes to the 
notice of the king by matter of record ; as, if land be expressly found 
by office, to have come to the king ; or, be granted or surrendered to 
the king. R. Cro. £1. 508. 

(D 06.) How the king may be entitled. — By matter of 

record. 

In nil cases where the king is entitled to an inheritance or freehold, 
he shall be entitled by matter of record, or by matter in deed found by 
office upon oath, or by matter in deed without office. 4 Co. 54. b. 

If the king be entitled by matter of record, it shall be by conveyance 
upon record, by judgment, or by office. 4 Co. 54. b. 

The king may t^e by conveyance, by line, or deed enrolled. 
4 Co. 54. b. Godb. 441. 

And it is sufficient tliat the deed be delivered to the officer in court, 
to be recorded, though it be not enrolled ; for the indorsement by the 
officer, tliat A. came on such a day, &c. and delivered the deed in 
court to the use of the king, is sufficient. R. Yel. SO. But where A. 
leased to the king, and acknowledged it before commissioners, with a 
prayer that it be enrolled, which is indorsed ; if the deed be not en- 
rolled, it is void. R. Lane, 31. 35. 60. Vide Patent, (E). 

So, the king cannot take a chattel real, as a lease, &c. but by deed, 
enrolled upon recoivl. R. Lane, 31. 35. 60. 

And the enrolment ought to be in the life of the lessor and lessee. 
K. Lone, 61. 

So, the king will be entitled by a judgment, whereby a man is at- 
tainted for treason or felony ; for the attainder appears by the record. 
(4 Co. 57. b.) 

But a deed whereby land is conveyed to the king, put into court, 
without more, is not sufficient. Yel. 30. Cent. Mo. 676. Vide 
Patent, (£}. 

So, the king may take by devise, though not of record. Mo. 193. 

So, a confirmation by a dean and chapter, to a grunt of a bishpp to 
the king, does not need enrolment Lane, 62. 

(D 670 ®y office : — When necessary. 

So, in all cases, where a subject shall not have possession, in deed or 

ill 
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in law, without entry, the king will not be entitled without office found, 
or other matter of record. Stamf. Freer. R. 55. b. 

As, if the king’s tenant aliens in mortmain, or without licence, the 
king’s title must be found by office. Stamf. Freer. 55. b. 

If the king claims upon a forfeiture. Semb. Sav. 1. R. Cro. Car. 
173. Jon. 78. 217. 

Or, a condition broken. Stamf. Freer. 55. b. Sav. 70. 2 Rol. 215. 
I. 15. 

So, if the king claims the lands of an ideot, lunatic, &c. the person 
ought to be found an ideot, &c. by office. Stamf. Fraer. 55. b. 

[The court shall not grant a melius tnquiretidum^ unless on pregnant 
matter, that the finding of the former commission was mistaken. 
2 Vezey, 555.] 

[The finding on a commission in another county, (especidly if cov^ 
roborated by evidence of witnesses,) is such pi*egnant matter. Ibid.] 

So, if he claims the year, day, and waste of a felon attainted. Stamf. 
Praer. 55. b. 

If he claims the temporalties of a bishop, for a contempt. Ibid. 

So, if he claims a freehold or inheritance as forfeited for a contempt. 
Sav. 8. 

But where an office does not give a title, but is found for the king’s 
information of his title ; after office found, the king shall ^void all 
mesne acts ; for it relates to the commencement of the title in the king. 
R. 2 Cro. 82. 

[Notice of issuing a commission for an inquest of office, to inquire 
whether lands are not escheated, shall not iilways be given, but on 
circumstances tlie court will grant it. 1 Vezey, 269.] 

(D 68.) When it is sufficient, without seizure, or not. 

If the king’s title be found to lands and tenements, the king shall be 
in possession immediately by the office, without seizure. 9 Co. 95. b. 
If the possession was vacant. Stamf. Fner. 54. b. 4 Co. 58. u. 

So, if it be found to a local office, or of which continual profit 
may be taken. 9 Co. 95. b. 

So, in all cases, where at the time of the office the possession was 
vacant. Stamf. Fraer. 54. b. 4 Co. 58. a. 

But if the king’s title be found by office to an incorporeal inherit- 
aiice (os an advowson, &c.) the king shall not be in possession before 
seizure ; for if the king, after office, presents, the defendant, in a qudre 
impedit^ may traverse the king’s tide, without traversing the office. 
9 Co. 96. a. Stamf. Fraer. R. 54. b. 

So, if any other, except him in whose right the king claims, be in 
possession at the time of the office found, the king shall not be in actual 
possession till seizure. Stamf. Fraer. 54. b. 4 Co. 58. b. 

[Where the property is forfeited to the crown, the ownership therein 
is not changed until after seizure, though it may be perhaps before 
condemnation. 1 T. R. 252.] 

[The stat 33 Hen. 8. c. 20. which enacts, “ that the property of 
persons attainted shall be adiudged in the actual possession of the 
crown without office,” only dbpenses with the necessity of an office ; 
but, as between the crown and the party convicted^ a seizure is still re- 
quisite 
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quisite to devest his property ; so that if the king pardon him before 
seizure, it is his own, without words of restitution. 8 T. R. 730. 734.] 

[The rights of the crown to property forfeited by attainder, are the 
same, and no greater than were those of the owner himself when the 
forfeiture accrued. 2 Taunt. 120.] > 

[A judicial sale of a vessel found at sea, and brought into port, as 
derelict, under an order of the instance court of the admiralty, on the 
part of the salvors and claimant, widiout fraud, is available against the 
crown right of seizure, for a previous forfeiture incurred by the ship 
having been guilty of a forfeitable offence against the revenue laws : al- 
though the crown was not a party- to the proceeding in the admiralty 
court, other than by the kin^s procurator-general claiming the vessel 
as an admiralty droit, and although no decision of droit or no droit was 
awarded, and the sale took place pendente lite^ under an interlocutory 
order. 3 Price, 97.] 

(D 69.) When without a scire facias^ or not. 

So, an office is sufficient for the king, without a mre facias against 
the party, where a common person may enter or seize without an action. 
9 Co. 96. b. 

As, if a cause of forfeiture of an office be found by office, the king 
m^ seize it without a scire facias. R. 9 Co. 95, 96. 

But where a common person cannot enter, or seize, without having 
an action, the king after office, ought to have a scire facias ; as, upon 
waste, cessavity S^c. 9 Co. 96. b. for the office entitles the king to an 
action only, not to entry. Stamf. Praer. 55. a. 

So, if a grantee of the custody of a forest commits a forfeiture, by 
cutting down wood, &c. which is found by office ; there ought to be a 
scire facias^ to which die grantee may answer. R. Sav. 1. 

So, if the king’s title appears by two distinct records, tlie king shall 
not be in possession before a scire facias^ though a common person in 
such case might enter without action, except in special ctises ; as if an 
office finds that the manor of D. is held of the king, and it appears by 
a fine, that the manor of is aliened in mortmain^ the king ought to 
have a scire facias^ before seizure; for it is possible there are two 
manors of D. 9 Co. 96. a. 

So, if the king does not seize within a year and a day, after office 
found, he ought to have a scire facias before seizure. Stamf. Praer. 

54. b. 

(D 70-) When an office is not necessary. 

But if tlie king’s title appears by other matter of record, an office is 
not necessary. Stamf. Pr«r. 56. a. 

So, if a possession in law be cast upon the king, no office is neces- 
sary, but die king may seize widiout it ; as, if £e king has a tide by 
descent, in remainder or reverter ; for die freehold is cast upon the 
king hy law. Stamf. Praer. R. 54. a. 4 Co. 58. 

Or, is endded by escheat Stamf. Praer. R. 54. a. R. Sav. 7. 

Or, by his seigniory or prerogative ; as by reason of wardship, 
primer seisin^ 4^. Stamf. Praer. R. 54. a. 

So, if entided to the temporaldes of a bishop in the time of vacation. 
9 Co. 95. b. Stamf. Pner. 54. a. 


So, 
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So, if an estate granted by the king determines by a condition broken, 
the king shall be sei^, immediately before the breach found by office. 

2 Rol. 184. L 10. Sav. 70. where the breach is apparent upon record. 
2 R 0 L 215 . 1.5. m 

As, if the king leased upon condition, that if the rent be not paid at 
the exchequer such a day, it shall be void, &c. The non-payment ap- 
pears upon record. Dub. 2 Rol. 216. 1. 5. 

Though the breach be by matter in pais; as waste, non-payment of 
rent, &c. 2 Rol. 184. 1. 10. 15. 

So, if an estate be granted to A. for life, remainder to the king, upon 
condition to be void upon tender of money to A.; by a tender, die re- 
mainder to the king will be devested withoumffice. R. Mo. 546. Vide 
post (D 89.) 

' So, where the king ought to have chattels, or profits of lands for a 
contempt, he may seize without office ; as, upon an oudawry, the goods 
of a prior alien, &c. R. Sav. 8. 

A presentation to a church, upon an avoidance by simony, or oUier- 
wise. 2 Vent. 270. 

A nomination to an office, void by the st. 5 & 6 £d. 6. 16. by sale of 
the office, &c. R. 2 Vent 270. 

So, by the st. 33 H. 8. 20. die king shall be in actual possession of 
all lands, &c. of any attainted of high treason, without office. Jon. 72. 

But though the king he seised for a condition broken, v hich de- 
termines the estate, he cannot grant it to another, till the breach is 
found by office ; as if the king leases, rendering rent, upon condition to 
be void for non-payment, he shall not lease to another till office found, 
that the rent was not paid. R. Sav. 70. 

(D 710 Intrusion upon the king: — What shall be. 

If the king be seised of lands or tenements by matter of record, he 
cannot be disseised or ejected ; but if any one enters, he will be an in- 
truder upon the king’s possession. Stamf. Prmr. 11. 56. b. 

And therefore, if a man enters upon the king's demesnes, and takes 
the profits, it will be intrusion ; for, as die king takes only by matter of 
record, he cannot be ousted of his possession, but by matter of record. 
Co. Lit. 277 . a. 

So, if he enters upon a possession cost upon the king by descent, es- 
cheat, &c. before entry by the king. R. Sav. 7. 4 Co. 58. 

So, if an heir, in ward of the king, enters after his full age, before 
livery. R. 2 And. 210. 

Or, if the heir of the king’s tenant enters, after finding for die king, 
before livery. Sav. 55. 

So, if a man enters upon a farmer or committee of the king, it will be 
intrusion, and does not oust the king. Stamf. Praer. R. 56. b. Fitz. 
Pnerog. 12* 

So, if the king^s tenant holds over his term. Hard. 25. 2 Rol. 215. 
1. 10. Vide Estates, (1 2.) 

So, if a man ousts a lessee for years of the king, an information of 
intrusion lies ; for a lessor shall have an assise, if his lessee for yeaVs be 
ousted. Sav. 69. 

An intruder upon the king does not gain any freehold in the land. 
Fitz. Praer. 12. 
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By thestat Praer. R. 13. si hares ingredial, (viz. after office found 
upon the death of his ancestor tenant in capite^) mdbm accrescit ei liberunt 
tenemenism; et si otnerit^ &c. Ujcot ^ non habebtt dotemj eoquodvir 
sums intravit per intrusionem^ &c. Stamf. Freer. 40. 

And therefore, where any intrudes or enters upon the king’s pos- 
session the king shall not be put to assise or ejectment. Stamf. Prser. 
56. b. 

So, if he enters upon the king’s committee or &rmer. Stamf. Freer. 
56. b. Vide supra et infra. 

So, an intruder cannot moke a lease to maintain an ejectment. Al. 
11. Vide infra. 

Neither can he maintain trespass, though he l)e possessed several 

J ears ; for the trespasser shall answer to tlie king tor his wrong, and 
e shall not be punished twice. PI. Com. 545. b. Cont. All. 11. 
Per three Ji acc. others cont. Godb. 133. 

So, he cannot make a feoffment. R. 2 And. 210. Sav. 32^ 55. 

So, a fine by him will be void. 2 And. 210. Sav. 55. 

But if the heir of tenant in capite enters before office found, he has 
seisin. Stamf. Prter. 40. b. Sav. 55. 

So, if a stranger enters by title, or without title, upon land in ward 
of the king, before office found for the king. Stamf. Prmr. 57. a. 

So, if tenant in tail, remainder to A. in tail, remainder to tiie right 
heirs of tenant in tail, makes a feoffment, it will be a discontinuance ; 
though os to the reversion he had not paid primer seisin to the king. 
R. 2 And. 210. 

So, if tenant in tail, remainder for years to A., remainder to tenant 
in tail in fee, and A. assigns to the king, and then tenant in tail makes 
n feoffment, it will be a cUscontiiiuance. 2 And. 210. 

So, an heir may make a lease, bargain, and sale, &c. which enure 
as a contract. Sav. 55. 

So, if A. enters upon the king’s farmer, and leases to B., he shall 
maintain an ejectment; for A. giiined the estate of the farmer. K. 
3 Leo. 206. Vide supra. 

(D 72 .) How he shall be redressed : — By information of 

intrusion. 

If a man intrudes upon the king’s lands, on information for the in- 
trusion lies in the name of the attorney-general. Pi. Com. 547. 1 Co. 
16. b. Co. Eiitr. 372. 376. F.N.B. 90. I. 

And it is sufficient, tliough it he general, that the king was seised of 
certain lands, without describing the particular species, or quantity; 
for it is in tlie nature of a trespass, quarc clausum fregiL Sav; 48. 

If an intruder cuts the trees, or takes tlie goods of the king, an in- 
formation lies also against his executor. R. Sav. 40. 

So, tlie king may have trespass, quare clausum Jiegitj herb, depast. 
Juit arbores succidit^ 8^c. F. N. B. 90. 1. 

(D 73.) What process upon it. 

Tlie process upon on information shall be a venire distringas^^ and 
afterwards 41 writ out of chancery, directed to the treasurer and b^ous. 
4 Inst. 110. Q. Whether tliis extends to process upon an information? 
Vide Information, (D 1.) 


But 
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But by the st. 21 Jac. H. if an infonnation of intrusion lies, a scire 
facias shall not be brought to put the defendant to plead specially* 

(D 74 .) Plea to such an information. 

At common law, upon an information of intrusion, the king, by lus 
prerogative, might put the defendant upon shewing his title specially. 
Dy. 238. b. Vide post, (D 85.) 

And if hef'pleaded not guilty, he should be inimedintely put out of his 
possession ; for a title for the king appears upon ihe'inforniatioii, if no 
title appears upon record for the defendant. 4 Inst. 116. D. Parker, 2. 

And if the defendant shews an insuilicient title in form, the attorney- 
general may demur. Dy. 288. b. 

A plea of a special title in the defendant concludes with a traverse of 
the intrusion. PI. Com. 548. 

But the defendant might plead nm intrusit^ generally. Semb. Siiv. 4. 

Or, not guilty. Sav, 66. 

And by the st. 21 Jac. 14. if the king, or those claiming under him, 
or those under whose title the king claims, have not been in possession, 
or received the profits within twenty years, the defendant may plead 
the general issue, and shall not be ouslal of his {X)ssession, till the title 
be found or adjudged for the king. 

So, if he pleads so much ns shews that the defendant has title to the 
possession, it is sufficient; for an information of intrusion is in tlie 
nature of trespass ; as if tlie defendant, by her plea, shews that she has 
a jointure of a third part, without answering to the r(‘siduc ; ibr by that 
she hjis the possession of tlie whole hi common with the king. Semlv 
Mo. 370. 876. 

So, a terre-tenant may plead payment, or matter wliich goes in dis- 
4’harge of the land, without shewing a title, I fnrd. 230. 

If in an information for intrusion the defendant pleads his title, he 
ought to shew a good title. Mo. 385. 

And tlierefore, if intrusion be alleged in M. Marsh, it is not sufficient 
to shew^ a grant by patent of S. Marsh, without an averment qua: esf 
eadem. Sav. 48. 

And if he pleads such grant, and concludes with a traverse, absque hoc 
tliat he is guilty of the land in the informutioii, it is bud. 11. Sav. 34. 

If he pleads that A. was seised, and died seised, and the land descend- 
ed to the defendant; for a descent does not bind the king. K. Sav. 45. 

If he pleads that an abbot and convert, seised in fee, leased for years 
to A., which estate the defendant has f for he cannot make title to a 
term by a que estate, Semb. Dy. 238. b. 

But if die title shewn by the defendant be defective hi form, and the. 
attorney-general docs not demur, but joins issue upon u fact alleged, 
which is found against him, he shall not afterwards take advantage of 
the defect. Dy. 238. b. 

[Defendant cannot plcml several matters by 4 Ann. c. 16. for 
iimendment of the law. Parker, 1.] 


(D 75.) Replication. 

If the plea alleges severd facts, the king, by his prerogative, may 
traverse them all, though a common person ought to traverse but one. 
Sav. 19. 


VoL. VU. ' 


If 
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If the plea alleges a title, which avoids the possession in the king 
supposed by the information, the king need not maintain the inform- 
ation, but may traverse the title alleged by the plea. R. Sav. 61. Vide 
post, (I) 85.) 

But it is sufficient, if the kin^, by his replication, traverses so much 
of the title as encounters the information, without answering to the 
whole title idlegcd by the defendant ; os, if an information for in- 
trusion ill the moiety of a manor, the defendant says, A. was seiseil of 
the whole, and died seised, by which there was a descent to the de- 
fendant ; it is sufficient to traverse, tJbsque hoc that he died seised of 
such moiety. II. Sav. 61. 

(D 76.) Verdict. 

If intrusion be alleged in twenty acres, and the verdict finds the de- 
fendant guilty only in twelve acres, and in the residue not guilty, judg- 
ment sliall be for so much, and he who pursues for the king shall take 
possession at his peril. R. Sav. 28. 

If a declaration be for intrusion in twenty acres in A. and twenty 
acres in B., and the defendant is found guilty of ten acres, without say- 
ing in which vill, yet it shuli be good. Dub. Sav. 85. 

If there be a verdict for the king, judgment shall he for tlie king, 
though the defendant dies. Sav. 57. 

( 1 ) 770 Judginent and execution. 

The judgment in an information for intrusion for the king shall be, 
that the defendant amaveatur de possession. Sav. 35. The judgment 
shall be, qmdeapiatur pro^fine^ and thereupon there shall be an injunc- 
tion for the possession; tor the king is supposed in possession. R. 
Hard. 460. 462, 

If the information charges intrusion, and tliat he cut trees, &c. the 
judgment shall be also for damages. Q. Sav. 49. 

After judgment, execution shall be sometimes by injunction. Sav. 
35. I lard. 460. 

Or, by amaveas manuni. Sav. 35. Hard. 462. 

And thereupon every party to the information, or claiming under 
him, shall be removed from the possession. Hard. 460. 462. 

But a stranger to the information shall not be debarred of his entry ; 
for on an information no judgment of seisin is given, nor does an habere 
facias seisinam go. R. Hard. 460. 462. 

(D 78,) Remedy against the king : — By petition. 

llie king cannot be sued by writ, for he cannot command himself. 
4 Co. 55. a. Vide Action, (C 1.) 

And therefore, where the king is seised by matter of record, or by 
matter of fact found by office upon record, he who has right shall be, 
by the common law, put to his petition of right, in the nature of a real 
action, to be restored to his inheritance, or freehold. H. 4 Co. 55. a.. 
R. per nil the J. 4 H. 7. 7. b. 

So, in all cases where the king seises the lands or goods of a subject, 
without due order of law. Stamf. Praer. 72. b. 

So, if the king enters into, the land of another, without title or office 
found. Stamf. Pra?r. 74. a. b. 

Or, 
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Or, does not pay an annuity granted by him, or issuing out of land 
in his hands. Ld. Somers’s Arg* 81. 

Or, does not pay a debt, wages, &c. Ld. Somers’s Arg. 85. 

And in all cases where a traverse, or mmstrawc de droit^ does not 
lie, suit ouglit to be to the king by m^tition ; os, if the king be entitled 
by double matter of record. Stamf. Prmr. 74'. a. U. 3 Leo. 15. Both 
records being removed into tlie same court. Lane, 58. 

If the king be entitled by a record not traversable ; as, by a recovery 
in the king’s court, by assent without title* Staniil Pimr. 74. a. 

By an erroneous judgment ; for error shall not be allowed, witliout 
a petitioiL Stamf. Freer. 74. a. 

If a stranger brings a pracipe in capiti^ against tlic tenant of B.« 
and recovers by default, though B. is not thereby out of possession of 
his seij^iory, yet if the recoveror dies, his heir witliin ago, and tlie 
king seizes die ward; B. ought to sue for the ward by petition. Ibid. 

So, in all cases where a man has a right, mul in the case of a emn- 
mon person, his entry would be toiled, he ought to sue to the king 
by petition ; as, if A. disseises B. and dies seised without claim made, 
and then it is found by office that A. held of tlic king m capiic ; B. 
has not any remedy but by petition. 8tamf. Prmr. 74. b. 

So, in all cases where ^e entry would be tolled, if die land was 
in the hand of a common person. Ibid. 

Or where the party controverts die king’s title. IVr Holt, Skin. C08. 

But where the king seises limits, or enters without title or matter 
of record, if he who has right lie permitted to enter, his entry is not 
unlawful, nor shall it be on intrusion upon the king. Ibid. 

So, if the king in such case grants to another, he may enter u)ion 
the patentee without petition. Ibid. 

So, though an office finds a title in the king, and a grant, if it ap- 
pears by the same office that the fact is mistaken. 11. l)y. 101. a. 

So, where an estate is forfeited by attainder, &c. none can sue by 
petition before office found ; for dll office the estate is not vested in 
the king. Jon. 78. 

If A. be attainted in B. R., and it be found by inquisition in the 
exchequer that he was seised of the manor of D., diis will not be 
double matter of record, the attainder not being in this court, to 
entitle the king, diat a suit by the owner ought to be by petition. 
R. Lane, 58. 


(D 79.) To whom the petition shall be. 

Suit shall be to the king by pedtion, for goods as well as for lands. 
Stamf. Pr«r. 72. b. 75. b. 

So, it shall be for land, where the king is seised en aidre droit. 
Stamf. Freer. 75. b. 

But suit by petition shall not be to any other but the king. Ibid. 
Not to the queen ; for she has no such prerogadve. Ibid. 

Nor, to the prince. Ibid. 

(D 80.) How the proceeding upon it shall be. 


A suit by peddon may 
or other court 


be to the king in parliament, or in cliancciy, 


G 2 


If 
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If it 1)6 in parliament, it may be established by act of parliament, 
or pursued as in other cases. Stamf. Praer. 7?. b. 

Upon petition out of parliament, or there (if it be not pursued as 
a statute) it shall be indorsed by the king soit droit fait^ and then de- 
livered to the chancellor. Stamf Freer. 73. a. Mo. 639. 

Or, a petition may have a special conclusion, that the king com- 
mand his justices of B. It. or C. B. And if it be indorsed accord- 
ingly, it shall be pursued there. Stamf Freer. 73. a. 

if a petition be delivered to the chancellor, there ought to he an 
in(]uisition which finds the right of the party, before the petition be 
depending, or there be any proceeding upon it. Stamf Prmr. 72. b. 
Except where the attorney-general confesses the suggestion. Skin. 
608. Ld. Somers’s Arg. 41. 

If the inquest finds for the king, there ought to be another inqui- 
sition till a title be found for the party. Stamf Freer. 73. a. . 

If a petition be indorsed to B. 11. or C. B., it may be proceeded 
upon without an inquisition ; for the indorsement warrants it. Stamf 
Prar. 73. b. 

So, where no office is found to entitle the king, the party may 
pursue a petition, without an inquisition for him H. Mo. 639. 

After a commission, whereon a title is found for the party, before 
he cun interplead with the king, there ought to be a writ to enquire 
of* the king’s title. Stamf Proer. 73. b. 

And this, in all cases where a petition was in parliament, or else- 
where, where land was in the king’s hand, or granted to another : 
for after issue foiiiui, upon petition, for the party, the king shall be 
concluded for ever. Ibid. 

If the land be granted to another, there shall be ix scire facias also 
against the patentee. Ibid. 

So, where a petition disaffirms the king’s possession, there ought to 
be four writs of search to the treasurer and chamberlains of the ex- 
chequer. l\Io. 639. 

But writs of search are not necessary, where the petition affirms the 
king's possession ; as, iq)on a petition of right of dower. R. Mo. 639. 

(1) 81.) By monstrance de droit. When it lies by the com- 
mon law. 

By the common law, a man might sue to the king by monstrance de 
droiti if his title had appeared by tlie same record by which the king 
was entitled ; as, if the king was entitled by an alienation hi mortmainy 
purchase, from his villein, from an alienecy escheat, and the s:une office 
which found for the king, found also the title or interest of the party. 
R. 4 Co. 55. a Per Holt, Skin. 609. 

So, if his title appeur by another record of as high a nature ; as, if 
a conveyance be to the king, upon condition to be void, if a fine be 
levied, or a recognizance given, or other matter {lerformed, which 
must he upon record ; if he who made the conveyance levied the fine, 
gave tlie recognizance, &c. he may have a nwfistrancc dc droit by the 
common law ; for the performance appears by the record os high as 
the conveyance. 4 Co. 55. b. R. 4 H. 7. 7. b. 

So, though tb^ pfrfemiance of the condition be not upon record, 
if it be afterwards ^nd by office. 4 Co. 55. b* 

So, 
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So, if the title of the party be not found by the some or another 
record, whereupon be su^ to the king by petition, and an inquisition 
be granted upon the petition, finding Iiis riglit; he afterwards may 
have a monstrance de droit by the common law. 4 Co. 57. b. 

But, if the title of the party does not appear by tlie record, which 
finds a title in tlie king, nor by any other recorif as high, he cannot 
have a monstrance de droit by the common law, but ought to sue to 
the king by petition. 4 Co. 55. b. Lord Somers’s Arg. 75. 

Though it appears by the return of the sheriff, mayor, &c. to a 
diem ctausit extremum^ or other writ; tor tlie return, though Jliled 
upon record, is not so high as an office found pa* sacrament a proboruin 
homhmni. 4 Co. 55. b. 

So, if the title of the party is found by a ministerial record, as an 
inquest before an escheator, &c. when the king’s title appears by u 
judicial record, as an attainder, judgment, &c. which is higher. 
4 Co. 56. a. 


(U 852.) When, by statute. 

Si), now by the st. 36 Ed. 3. 13. lands being seised by inquest of 
of office before the escheator, any who will claim the lands seised 
shall be heard to traverse the office, or otherwise shall have a m(jn^ 
strance de droit. 

And therefore, when an office is found, which is traversable by that 
statute, the party may have a monstrance de droit. 4 Co. 59. n. 

Tliough he be not put out of possession by the office. Ibid. 

Though the king be entitled by matter in pais^ found by record ; as, 
by purchase of his villein, alienation in mortmain^ 4r. Ibid. 

So, if the king be entitled by oflice, or iriatler of record, which is 
traversable, but, being true, cannot be traversed, tlie party may have 
u monstrance de droit. Stumtl Pr»r. 71. 

As, if it be found that the king’s tenant died seised, and tlie land 
descended to his heir; where A. recovered against him before his 
dentil, but he died before execution. Stamf. Freer. 71. u.. 

Or, the tenant disseised me. Stamf. Praer* 71. a. 4 Co. 54. b. 

But, where the king was entitled by double matter of record, tlie 
party could not have a monstrance dc droity till it was given by tlie 
st. 2* & 3 Ed. 6. 8. Stamf. Praer. 71. b. Or the title of the party be 
found by one of tlie records, or he pleads to one, nul liel record. 
Stamf. Praer. 72. a. 

In all cases where the party may have a traverse, or monstrance dc 
droity he may enter, or have an action, if the king grunts over the 
land. 4 Co. 59. bl 

A monstrance de droit lies only in chancery, or the exchecpier, ex- 
cept in special cases. Per Holt, Skin, 609. 

The monstrance de droit recites the inquisition found for the king, 
and then shew^s the right of the party, and prays on amoveas manum. 
Co. Ent. 402. 

If the attorney-general confesses the title of the party, judgment 
shall be, quod manus Domini re^is amoveantw'. 4 Co. 57. b. 

If he replies to the Utle of the party, and afterwards confesses it* 
Co. Ent. 404. b. 
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Or, if found for the party by verdict, or upon demurrer* 4 CJo. 57. b-* 
‘Co. Ent. 406. b. 

So, diere shall be judgment also for the mesne issues and profits. 
Stamf. Prapr. 71. a. 

If the plaintif!', in a monshance de droit^ has no title, he shall be 
nonsuited. Sal. 448. 

And he cannot have judgment, though the king has no title, if he 
himself has no right. Ibid. 

If there be a monstrance de droit^ upon an inquisition in chancery, 
and upon that the attorney-^heral demurs there, it shall be delivered 
into B. II. b}' the hands of the chancellor, and there determined. 
Sal. 448. 

But if the right of the plaintiff in a monstrance de droit appears, or 
may be collected by the inquisition, or the inquisition be &lsified by 
it, judgment shall be for the plaintifi^ and die inquisition, as to him, 
shall be avoided. U. Sal. 448. 

(D 8fJ.) Traverse of office— •: When it lies by the com- 
mon law. 

By the common law, where the king was entided by office, though 
it was false, the party could not have a traverse to the office. 4 Co. 

56* a. 

Nor, could avoid it widiout petition. Stamf. Prser. 60. b. 13 Ed. 4. 
8. a. Lord Somers’s Arg. 77. 

Nor, where the king was entitled by any matter of record, judicial 
or ministerial, conveyance of record, or matter of fact found by office 
of record. U. 4 ("o* .55. a. 

Thougli the office i?oncerned only a chattel real. 4 Co. 56. a. Vide 
infra. 

But, where the office did not give a seisin or possession to the king, 
but only entitled him to un action for recovery of the land ; in sudi 
action the party might traverse the office by the common law. 4 Co. 
56. b. 

As, if an office fiiiiis that the king’s tenant has ceased for two years, 
or done waste, oi- made a feoffment by collusion, &c. whereby the king 
is entitled only to his action of scire facias against his tenant, in whicli 
the tenant may ti'averse die cesser^ waste, collusion, &c. Ibid. 

So, by the common law, an office, or inquisition for goods or chattels 
personal might be traversed. Stamf. Prser. 60. a. 13 Ed. 8. a* 
Vide shpra. 

As, if A. be attainted for treason, or felony, or oudawed in debt, 
trespass, &c. and an inquisition finds that he had such goods at the 
dme of the felony or oudawry; a stranger, who has the property, may 
traverse it R. 4 Ed. 4. 24. a. 

[If a term for years is found and sold on an inquisition on an out- 
lawry, a mortgagee, not in possession, shall be allowed to plead to the 
inquisition. Semb. Bunb. 104.] 

[On oudawry, inquisition thereon returned, levari issued, and 
money levied, he who has a statute-merchant, and is in possession of 
the land, may, on motion, have tim^ to plead to oudawry and in- 
quisition ; and, on giving security, have the money in die sheriff’s hands 
repaid him. Bunb. 123.] , 


[If, 
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[If, on inquisition, a man is found possessed of a tenn in right of 
bis wife, and after his death it is sold oxi venditioni expon^^ die widow 
shall be permitted to. plead to the inquisition, though she has defended 
an ejectment brought by the purchaser, and filed a bill in chancery. 
Watts V. Robinson.] 

So, offices for information only are traversable ; as all offices under 
the exchequer seal. Sav. ISO. 

But, where by office or statute without office, a particular estate is 
vested in the king, he, in the reversion or remainder dependtmt upon 
the estate vested, may enter upon the kuig, (his estate being de- 
termined,) without traverse, ox amaoeas manum. li. Sal. 469. 

So, if it be found by inquisition, that A., outlawed in a personal 
action, was seised of lands, which B. claims, and the escheator takes 
the profits by tliis fidse office : B. may disturb him, without a traverse. 
Stamf. Praer. 67* 

[When an inquisition is traversed, security is taken to tlie value of 
two years* profits of the lands. Bunb. 25.] 

(D 84.) When, by statute. 

And now by the st. 34 Ed. 3. 14. where lands are seised upon an 
office of the escheator, finding that the king’s tenant alienated without 
leave, or held by knight’s service, and died, his heir within age, he 
shall be received to traverse in chancery, that the land was not seisable. 

But this statute extends only to offices found virtutc brevis ant com-- 
missionisy wot virtute officii. Stamf. Praer. 60. a. 4 Co. 57. a. 

And if the traverse is found for the party, he shall not have judg- 
ment till a writ of procedendo ad judicium be awarded. Ibid. 

By tlie st. 36 Ed. 3. 1 3. if land be seised by an office before the es- 
cheator returned into chancery, a man, who challenges the lands seised, 
shall be heard without delay to traverse the office, &c. and thereupon 
there shall be a final discussion, without waiting tor any other com- 
mandment. 

And the lost statute allows a traverse to all offices found before the 
escheator. Stamf. Praer. 61. a. 4 Co. 57. b. 

And to offices found before commissioners, as w^ell as before the 
escheator, 8tamf, Praer. 61. 

And by the st. 8 H. 6. 16. it is extended to all aggrieved by the in- 
quest, though not put out of possession by the escheator. 

And therefore, in all cases, where the kinc is entitled by office, the 
party grieved may traverse the point, by which the king is entitled ; 
as, if an office finds a tenure incapitcy the tenant may traverse the 
tenure. Stamf. Praer. 62. a. 

So, he who has title, if he shows his title, may traverse belbre his 
title be found by record. Stamf. Preer. 63. b. 

So, by the sU 2 & 3 Ed. 6. 8. if any be untruly found heir, luna- 
tic, idiot, or dead, the party grieved may traverse the office or in- 
quisition. 

Or, any be entitled to an estate of freehold in lands, found by office 
or inquisition to belong to a person attainted of treason, felony, or 
praemunire ; though the king be entitled by double matter of record. 

G 4 But 
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But those statutes do not allow a traverse, except where the kintf is 
entitled the office ; as, if A. be attainted for high treason by verdict 
or act m parliament, &c. and it is found by office, that, at the time of 
the treason, lie was sc^ized of such lands, which B. claims as his own ; 
B. cannot traverse the office, without saying, that there is no such 
record of attainder. R. 4 ICd. 4. 21. 29. a. Stamf. Primer. 61. b. 
But this was remedied by the st. 2 & 3 Ed. 6. 8. 

So, a man shall not l>e allowed to traverse the office where he can- 
not be aided by an office to the contrarj' ; as, if an office finds a tenure 
1 Vom the king, and that the tenant is dead, and A. is his heir ; A. 
shall not traverse the office, that he is not heir, if the tenure be 
true ; for if another office should find him not heir, it does not avail ; 
for the better office shall be taken for the king. Stamf. Freer. 61. b. 

So, if the tenant dies seised of lands in divers counties, and A. be 
found his heir of full age, by office in one county, and within age, by 
office in another county; he cannot traverse that he is not within 
age. Stamf. Prn;r. 62. a. 

So, none, who has not title, can traverse an office which finds a 
title in the king ; as, if an office finds a tenure in capih\ and that the 
heir is within age ; the lord, who claims a tenure in socage, shall not 
traverse the tenure m capite ; for he has no title to the wardship. 
Stamf. Fran*. 63. n. 

Nor, a feoffee, ithout making to himself a title by feoffment, 
licence, alienation, &c. Ibid. 

And it is not suHicient to shew a title by estoppel ; as, a fine, &c. ; 
for the king shall not be estopped. Stamf. Pruer. 64. a. 

So, it is not sufficient, if he does not traverse all titles, which the 
king had at the time of the traverse. Stamf. Pracr. 64. b. 

So, a termor for years cannot traverse an office, which finds the 
inheritance or freehold in the king. Stamf. Pra?r. 62. b. Semb. 
cont. 4 Co. 58. a. 

But now by the st, 2 & 3 Ed. 6. 8. a lessee, copyholder, or any who 
has a rent, or other profit apprntdre out of lands. &c. in an inquisition, 
where the king is entitled, shall hold and enjoy his term or interest, 
as . if no inquisition had been found, or his lease or interest had been 
found by such office. 

And it is sufficient for tlie lessee, 3cc. to show his interest, &c. with- 
out alledging seisin in another under whom he claims ; for the title to 
the inheritance is not traversable, where the lessee, &c. only supplies 
the defect of the office or inquisition. 

[To an inquisition on an extent on an outlawry, tlie defendant, as 
terre-teimnt, iniiy plead that tlie party outlawed is dead, without set- 
ting foith a spec ial title. Bunb. 102.] 

[A writ of diem clansit extremum shall not be set aside on motion, for 
detendant may plead to the inquisition. Bunb. 118.] 

[Tlie traversor of an inquisition of lunacy found for the king, shall 
be considered as a defendant, and therefore the record shall be made 
up, and carried down to trial by the prosecutor. Str. 1208.] 

Yet, the heir, &c. shall not traverse the office, without an office 
w^hich finds him heir. H. 7 Co. 45. 2 Cro. 186. Vide ante, 

(D 

(D 85.) 
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(D 85.) Remedy for the king : — What privileges the king 
shall have in suits. 

The king, by his prerogative, may sue in what court he 'pleases. 
Sav. 9, 10. F. N. B. 7. B. S2. E. 

[When the revenue is concerned in the event of a cause, it shall 
be removed from any other court where action brought, into the office 
of pleas in Scat*. Parker, 143.] 

[But the crown has not an election to proceed against its debtor, 
either by extent or scire facias^ where tne debtor is not insolvent. 
3 Priec, 288.] 

If tlie defendant dies, the action bv the king docs not abate. 2 Cro. 
481. 

So, the king may lay his action In what county he pleases, in any 
personal action. 1 Vent. 17. 1 Sid. 412. Vide Dett, (G 12.) 

So, for lands in any county, he may lay his action in the exchequer, 
and try it in that court. Sav. 10. 

So, he may have a bill for taking of gooils in Middlesex, and in- 
truding into lands in the county of N. ; for, upon not guilty, a venire 
facias goes to each county. R. 4 Leo. 26. 

[Information m Scac. for loading woollen yarn for exportation, may 
be laid in any county ; the offence is transitory, and there are no ne- 
gative words in the statute (12 C. 2. c. 32.) Bunb. 236. Parker, 
182.] . 

[If on a commission to inquire whether A. is an alien, it is found 
against the king, he cannot have another new coininission into the 
same county, but he may have a melivs inquirendum ; and if that also 
is found against the king, it is conclusive; if for him, A. may traverse, 
2 Vesey, 438.] 

So, the king may amend his dc,claration in the same term. Vau. 65* 
But not in another term. R. 13 Ed. 4. 8. a. 

So, in an information of intrusion, if the defendant makes a special 
title, he ought not to traverse the intrusion, but the matter, upon 
which by the infonnation he is supposed to be an intruder. Per 
Manwood, Ch. Bar. Shute cont. Sav. 2. Vide ante, (D 74.) 

In an information in the exchequer (if the king appears entitled by 
matter of record, Vau. 64.) if the defendant pleads in the bar, and 
traverses the matter of the information, the king need not maintain 
his information, but may traverse the matter alleged by the plea. 
2 Cro. 481. Sav. 64. 

So, in a traverse of an office which finds a title to the king, the king 
may traverse the title of the party, or maintain the office at his election. 
Stamf. Praer. 65. a. Vau. 64. 

So, if the king has several titles traversed, he may maintain all, or 
only one at liis election. Stamf. Freer. 65. a. 

So, the king may waive his replication in another term, when the 
defendant is ready to rejoin. R. 2 Rol. 41. 

So, in on information the king may waive his demurrer to the de* 
fendant’s plea, and reply'to issue. < Cro. Car. 347. Vau. 65. Hard. 
455. Ph Com. 322. a. 

[If defendant pleads^ and attorney-general does not reply or demur 

: in 
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in reasonable time^ the court may give judgment for defendant as if 
plea confessed; but attorney-general should first be attended. 
Parker 50.] 

‘And the defendant cannot waive his. plea, and plead the general 
issue, without the consent of the attorney-general. Cro. Car. 347* 
!2 Rol. 41. 

[If on a scire facias out of the petty bag to repeal letters patent, one 
defendant has pleaded to issue, and as to the other demurrer was 
joined, the king may bring on either the trial or the demurrer first, as. 
he pleases. Str. 266.] 

So, after issue joined, the king may waive the issue, and demur. 
Stamf. Praer. 65. b. In the same te#m. Vau. 65. Hard. 455. PI. 
Com. 322. a. 

Or, take another issue in the same term, though not in another term. 
Stamf. Prasr. 65. b. Vau. 65. 13 Ed. 4. 8. a. 

But, if the king joins issue upon a traverse of his tide, he cannot 
afterwards waive it. to traverse the title of the defendant. Semb. 
Vau. 64. 1 Mod. 276. R. 13 Ed. 4. 8. a. 

So, ill the exchequer, no nisi prim shall be granted where the king 
is a party, where the attorney-general does not consent. Sav. 2. 

So, the trial shall be at nisi prim^ and not in bank, if the king by 
letter requires it. Cro. Car. 349. 

Though it be upon an indictment removed by certiorarL Cro. 
Car. 348. 

So, the king shall take advantage of an estoppel, though no party to 
the record; for he is always present. Vide Estoppel, (Ii). 

So, if a title appears upon record for the king, the court ex officio 
shall judge it tor him. Cro. Car. 590. 

So, if the attorney-general confesses the plea of the party, and 
thereupon he be discharged, where the plea is no bar in law, the king 
shall not be bound ; for though a confession by the attomey-generm 
iti a matter of fact binds the king, it is not so in a matter of law. 
Semb. Hard. 170. 

But after a disfnngas^ and jury returned upon it, the attorney- 
general cannot at his pleasure stay trial. Qii. 4 Lieo. 32. 

Neither can he waive the issue after verdict. Hard. 455. 

[Prisoner at the king’s suit, brought up by habeas corpus^ cannot 
be committed to tlie Fleet without consent of the crown, because the 
king may choose to commit him to what prison he pleases. Barnes, 
385. 388.] 

(D 86.) No time runs against the king. 

So, the king shall not be prejudiced by his neglect to pursue his 
right 

So, where the king is patron of a church, a lapse does not incur for 
not presenting within six months. Vide Esglise, (H. 6. 9. 11, 12.) 

if the king’s goods are w'recked, the lord shall not have them for 
the king’s not proving his property within a year and a day ; for he 
may do it at any time. 2 Inst 168. 

if tlie king’s debt be not recovered before another takes execution, 
the king shall not be prejudiced ; for nuUum tempm occurrit regi. 
Hard. 25. Vide Dett, (G 8.) 


By 
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By M. Ch. 9. H. 3. 29. mdlus liber homo capiattiVy mpnsonetw\ dis* 
Meisietur de libero tenemento^ Uhertatihts^ liberis consuetudinibuf suis^ uila^ 
getur^ exuleturj out aliquo modo destruatur^ nec super eum ibwtus^ aut 
mittemus nisi per judicium parium suortm^ vel per legem ternv. 

NuUi vendemusy nulli negabimusy aut differemus justitiamy aut rectum. 

And therefore the lands or goods of none shall be seised by the king, 
excrat by course of law. 2 Inst. 46. 

[By stat 9 G. c. 3. 16. the king shall not sue, &c. any person, &c. 
for any lands, &c. (except liberties and franchises,) on any title which 
has not first accrued within sixty years before the commencement of 
such suit, unless he has been answered the rents within that time, or 
they have been in charge, or stbod hwiper of record, and the sub- 
ject shall quietly enjoy against the king, and all claiming under him 
by patent, &c.] 

[This extends not to estates in reversion or remainder, or limited 
estates.] 

[These lands shall be held on the usual tenures, &c.] 

[Usual fee-farm rents confirmed.] 

[Putting in charge, standing insupery &c. good only when on ver- 
dict, demurrer, or hearing, the lands, &c. have been given, adjudged, 
or decreed to tlie king.] 

(D 87 .) The revenue of the king ; how disposed : — The 
personal revenue. 

No officer, nor all togetlier, can dispose of the king’s treasure cx 
officio. 2 Rol. (180.) 1. 35. 11 Co. 91. b. Lord Somers’s Arg. 67. 

Though it be for tlie honour or profit of the king. 2 Hoi. (180.) 

I. 35. 

So, the court, or barons of the exchequer, cannot dispose of the 
king’s treasure out of his exchequer to a grantee of the king by any 
judgment upon the exhibiting of a patent to them. 11. per Treby and 
liOrd Chancellor Somers, 5 Mod. 46. 62. Cont.per Holt and other 

J. Skin. 611. Lord Somers’s Arg. 128. 

So, no treasure can be disposed oti but by the great or privy seal. 
Lord Somers’s Arg. 56. 

Not by warrant of the treasurer and under-ti'easurer. 11 Co. 91* 
Lord Somers’s Arg. 58. 

So, every one who receives money issuing out of the exchequer, 
without due warrant, is accountable for it. Mad. 271. Vide Dett, 
(G 1.) 

But, by the writ or warrant of the king, or the barons of the ex- 
chequer, to a sheriff, &c. such payment may be directed out of the 
money in his hands, which, upon producing such warrant, shall be 
allowed upon his account Mad. 248. 

And upon such warrant the settled alms and liveries were usually 
paid. Mad. 248. 

And frequently sums for the service or debts of the king. Mad. 250. 

So, upon a bill of such expence made, &c. the chancellor issues a 
vmx, oi allocate. Mad. 271. 

So, the king issued sometimes by way of prest, or imprest, out of 
the receipt of his exchequer, &c. money for such a service; for which 
the receiver became accountable to the king. Mad. 266. 


And 



pMm'dr/m 

And such imprest was upon a wnt or mandate of tBe fciDg*, under 
the great or privy seal, directed to the chief justice and baron% or 
to the treasurer and chamberlains, and founded upon a bill or certifi- 
cate of the exchequer, or other matter of record. Mad. 268. (Reg. 
192, 193.) 

Or, by a liberate directed to the treasurer and chamberlains, com- 
manding them lihei'are de thesauro nostro such a sum. Mad. 268*. 
tReg. 192, 193.) 

And such libtn ate was jrro hac vice^ or for a payment annuatim^ which 
is called a dormant or current liberate. Ibid. 

(D 88.) The lands and real revenue. 

The king may dispose of his lands and other real revenue of inhe- . 
rilunce, by his patent, to others, when he pleases. PI. Com. 213. b. 

And not only lands which he has by descent or purchase, but also, 
which are settled upon him, his heirs and successors, by parliament. 
R. 5 Mod. 47. 55. Skin. 602. 605. 

So, the customs, excise, &c. given to him and his heirs. 5 Mod. 56. 
Skin. 602. 

So, the king may mortgage his lands. 

And the mortgagee ought to demand the money nt the day, at the 
receipt of the exchequer ; otherwise the king may re-enter. R. Mo. 
556, 557. 

So, the king may grant u rent-charge, or annual sum, to be paid out 
of his possessions or tevenuc. Per Ilolt, Skin. 607. 

And if he grants an annuity, or annual payment of a sum, it does 
not charge his person, but his possessions. Skin. 607. 

And such annuity or rent-charge is assignable to another, in part or 
in the whole. Ibid. 

So, the king may convey lands of which he is seised in right of 
the duchy of Lancaster, by feoffment, and tliere ought to be livery 
by attorney. R. 1 Lev. 29. Not when united to the crown. PI. 
Com. 21 L a. 

Rut by the st. 1 Ann. 7. s. 5. all grants, &c. by the queen or her 
successors, after the 25tli of March 1702, of any manors, lands, &c. 
(advowsoiis of churches, and vicarages excepted,) shall be void, except 
made for a term of thirty-one years or under, or for three lives, or for a 
term determinable on one, two, or three lives, or in reversion, making 
up the term of thirty-one years, or three lives, &c. to commence from 
die date or making, subject to waste, and reserving the usual rent or 
more ; or, if no rent before, reserving a rent not less than a third part 
of the clear yearly value, payable to the queen and her successors dur- 
ing the whole term. 

Provided building lenses may be for fifty years, or three lives, &c. 

And the hereditary excise, revenue, of the post-office, first-fruits and 
tenths, fines for writs of covenant and entry at alienation office, post- 
fines, wine-licences, sheriffs’ prefers and coniposidons, and seizures for 
uncustomed and prohibited goods, shall not be alienable, but for the 
life of the king, who grants them. 

[Stat. 17 O. 3. c. 17. directs Enfield Cbace to be divided and in- 
closed.] 

I^N. B. It is surmised this act will lead the way to the improvement 

of 
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of other of tlie king’s lands, now yielding little profit, and that it Wits 
promoted by the earl of Clarendon, chancellor of the duchy, with tliat 
view.] \ 

[See as to the sale of the land revenues of the crown, 2G G. 3. c. 87. 
30 G. 3. c. 50. 34- G. 3. c. 75. 48 G. 3. c. 73. 52 G. 3. c. 161. 
53 G, 3. c. 121. 54 G. 3. c. 70. 55 G. 3. c. 55. 56 G. 3. c. It?8. 
57 G. 3. c. 97.] 

(D 89.) When lands shall be divested out of the king • 

By office. 

As the king takes by matter of record, so, generally, his estate shall 
not be devested, without office or other matter of record. 

As, if land be given to the king by deed enrolled, upon a condition ; 
the grantor cannot enter for the condition broken, without office. 

But where the king’s estate depends upon the estate of another, if 
the former be defeated, 4rthe remainder to the king shall be devested, 
without office; ns, if land be granted to A. for life, with power of 
revocation, remainder to the king ; if the uses are revoked, the king’s 
remainder is devested without more. 11. 2 liol. 2 IS'. 1. 45. 

So, if an estate be demised to A. for life, remainder to the king, 
upon condition, that if the lessor pays to A. 10/. he shall re-enter; if 
he pays he may re-enter, and devest the remainder in the king without 
office. 11. 2 llol. 215. 1. 35. Mo. 546. 

(D 90.) By judgment : — Omter les mains. 

If upon a petition, monstrance de droity or traverse, the plaintiff re- 
covers, judgment shall he given quod manm domini reg/s amoxHuintur ; 
and thereupon a writ of les mams goes, which is to the effect, 

that the plaintiff shall have his lands, seised by the king, out of the 
king’s hands. Stanif. Pra'r. 77. b. 

Vide ante, (D 82.) 

pcerogatibe Couit^ Vide Courts, (N 2.) 


PRiESCRiraON. 

(A) 2Bbo maj> mafee it. p. 94. 

(B) (HBbo not. p. 94. 

(C) CUbat tbingo map be claimeD bp prescription. 

p. 94. 

(D) OObatnot. p.95. 

(£) Si&ibat oball be a goob preocription. 

(£ 1.) Must be time out of mind. p. Q5. 

(E 2.) Must have a long aud quiet usage, p. 9C. 

(£ S.) Must be certain, p. 97> 

(£ 4.) Must be reasonable. p.''97> 


(F) 
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(F) ^bat 0ball not be 0 OOD* 

(F 1.) Prescription against the king. p. 98. 
fF 2.) To do a wrong, or a nusance. p. 98. 

(F 3.) Contrary to a statute, p. 99. 

(F 4.) Contrary to another prescription, &c. p. 99* 

(G) ^oto a preocription obaU be oeatroi^eb. p. loo. 

(H) ^oto pleooeD. p. loo. 

(A) SiSIbo mop make it 

[All prescriptions must have a legal origin ; but customs need not. 
6 Co. 59. Hob. 86. 1 Vent. 383. 386. 1 1 Mod. 148. 1 61. Dougl. 

126.] 

A prescription, regularly, ought to be, by a man, in him and his 
ancestors, or in him and those quat'um statum tile habet^ or by a corpora 
ation, in tliem and their predecessors. Co. L. 113. b. Vide post, (H.) 

Yet an officer may prescribe in him and all those qtun^tm stattan liaheU 
Kit. 106. 

8o, the chancellor may prescribe, that he and all chancellors, &c. 
have used, time whereof, &c. though he be not a coqmration, and has 
the office only at will. Ibid. 

So, the Ch. J. of B. may prescrilic, that he and all Ch. Justices of 
B. have used to grant such offices. Ibid. 

So, a serieant at law, that he and all serjeants have used to be im- 
pleaded by bill, and not by original. 2 Rol. 264. 1. 10. 

An attorney, that he and all attornles of the same court have privilege. 
2 Rol. 264. 1.15. 

An under-sheriff, that he and all under-sheriffs have used to take 
such fees. 2 Rol. 264. 1. 27. 

(B) JiUbo not 

But where an officer is only at will, it is more proper to allege a 
custom, than to make a prescription ; as, tlie Ch. Justice* of B. may 
allege a custom, that every Ch. Justice of B. hath used to make a grant 
of such an office. 2 Rol. 264. 1. 20. 

So, a sheriff cannot prescribe, that he and all sheriffs have used, 
&C. for he is but an annual officer, and removeable at will. 2 Rol. 
264. 1. 23. 

[None can prescribe (for right of common) but such whose interests 
are permanent ; therefore tenant at will or for life cannot prescribe, nor 
the occupier of a house ; but they may in the usage and custom of the 
vill. 2 Wils. 258.] 

[A copyholder cannot prescribe in a que estate^ because the freehold 
interest is in tlie lord. Doug. 713.] 

(C) mbat tbin^a map be claimeb bg prestcription. 

All •franchises or privileges, which a man may have without a tide 

appearing 



What shall he a good prescription. 

appearing upon record, he may claim by prescription ; as, waift, e»> 
tr^s, wreck, treasure-trove, &c. Co.X. 114. b. 2 Rol. 270. 1.46, 
5 Co. 109. Vide Waife. Vide Franchises, (A 1.) 

So, royal fishes; as, whales, sturgeons, &c. Co. L. 114. b. 

So, a park, warren, &c. Ibid. 

So, fairs, markets, fnuik-foldage, toll, &c. Ibid. 

[The general rule with regard to prescriptive claims is, that every 
such claim is good, if by possibili^ it might have had a legal com- 
mencement An exception to tltis rule is the claim to toll thorough, 
where it is necessary to shew expressly for wliat consideration it was 
granted ; though tliere seems to be no reason for the exception. 1 T. 
R. 667.] 

A corporation may be by prescription. Ibid. 

So, a man may claim, by prescription, liberty to hold courts, a 
court-leet, hundred, &c. Co. L. 114. 

The custody of a gaol, &c. Co. L. 1 14. b. 

So, a man may claim by prescription, to lie tenant in common with 
another. Lit. s. 310. 2 Rol. 264. 1. 32. 

[So, a man may prescribe to lie exempted from serving on juries; 
these exemptions are not taken away by any of the statutes concerning 
Juries. Doug. 188.] 


(D) SBbatnot 

But franchises or liberties, wliich cannot he seised as forfeited be- 
fore the cause of forfeiture apjiears upon record, cannot be claimed by 
prescription , as, fxma et catalla proditommy fdon,y Jelon. de scy 
thm'.y utlagat*y ant in cxigetuL positor. Co. L. 114. a. 2 IloK 270. 
1. 20. Vide Waife (B — C — D). Vide Franchises^ (A 2.) 

Deodand, sanctuary, &c. Co. L. 114. a. Viile \Vaifc, (E 1, 2.) — 
Abjuration (D). 

Privilege to make a corporation, coroner, conservator of the peace. 
&c. Co. L. 11 4. Vide Franchises, (F 5.) 

To have a conusance of pleas, &c. C'o. L. 114. a. Vide Courts, 
(P 3.) 

So, a man cannot make title to land, by prescription. Co. L. J 1 4. 
b. 2 Rol. 264. 1. 3. * 

Nor can he claim to be joint-tenant with another ; for the survivor 
takes. Co. L. 195. b. 

Yet a man may claim a county palatine by prescription, and in re- 
^ct thereof, to have bona et cataUafelon.y Co. L. 1 14. b. Vide 
Franchises, (D 1.) 

(E) Mbat dbdll be a gooD preecription, 

(£ I.) Must be time out of mind. 

To every prescription there are two inseparable incidents; time and 
us^e. Co. L. 113. b. Vide Copyhold, (S 2.) 

prescription and time, whereof no memory runs to the contrary, are 
all one in law. Lit s. 170. 

And this is understood, not only of the memory of any one living, 

but 



bift alsd of proof by any record or writing, or otherwise to the con* 
trarv; for that shall be said within memory. Co. L. 1 15. a. 

[Thus a lease of ground for fifty-six years, to be a passage, shews it 
is not prescription ; and suffering it to be used for three or four years 
after the expiration, will not amount to a gift to the public. 
Str. 909.] 

And therefore where there is any proof of the commencement, or 
original, of any thing, it cannot be claimed by prescription ; as, if a 
vicarage be endowed de minuth decimis 1310, and the parson appro- 
priate be sued by the vicar for them ; the parson cannot prescribe 
against such demand; for his prescription must begin after the endow- 
ment, which is within time of memory. R. 2 Rol. 269. I. 50. 

So, though a prescription be alleged for things spiritual or eccles- 
iastical, it ought to be time wHhreof, Itc. though, by the canon law, it 
is restrained to forty years. 2 Inst. 658. 

Yet where the commencement and original were before the time of 
king R. 1 . it may he claimed by prescription ; for all time before R. 1 . 
is called time out of memory, upon an equitable construction of thest. 
W. 2. which limits it for a writ of right. 2 llol. 269. 1. 10 — 45. 

[A grant or charter from the croWn, which ought to be by matter of 
record, may, under circumstances, be presumed, though within time 
of legal memory. C'owp. 102.] 

[A presumption founded on a possession of 350 years was adjudgetl 
by the court a sufticicnt ground. Ibid. 

And therefore in an annuity claimed of a prior by prescription, if 
it be pleaded tliat the priory was founded within memory, he ought 
to shew the foundation since the reign of li. 1. began. 2 Rol. 268. 
1. 25. 269. 1. 50. 

So, a charter, &c, before the time of U. 1 . may be used as evidence 
of a prescription for a thing granted by the charter. 2 Rol, 268. 1. 5. 

[The rule with regard to prescriptions is, that evtay prescription is 
good, if by any possibility it can be supposed to have 'hud a legal com- 
ineiiccnicnt. 1 T. Ji. 667.] 

[An ancient grant without date does not necessarily destroy a pre- 
scriptive right ; for it may be eitlier before time of memory, or in con- 
firmation of such prescriptive right, which is matter to be left to a jury. 
2 Bl, Rep. 989.] 

[Possession for above 100 years of a pew in a church is not a suf- 
ficient title to maintain an action on the case /or disturbance in the 
enjoyment of it; but the plaintiff* must prove a prescriptive right or 
a faculty, and should claim it in his declaration as appurtenant to a 
messuage in the parish. 1 T. R. 428.] 

[Uninterrupted possession of a pew in tlic chancel of a church for 
thirty years, is presumptive evidence of a prescrijitive right to the pew 
in an action against a wrong-doer; but that presumption may be rebutted 
by proof that the pew was not in existence thirty years ago. 
5 T. R. 296.] 

(E 3.) Must have a long and quiet usage. 

« 

So, every prescription ought to have long, continual, and peaceable 
usage, or enjoyment Co. L. 113. b. 

And 
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And therefore) if repeated usage cannQt be proved) the preseriptiea 
fails. 

So, if an usage within time of memory cannot be proved, the pr^ 
scriptSon fiuls; as, if a town was incorporated before the dme of H* 
and their franchises were never ofterwa^ used) they are lost 2 Rot 
268. 1.52. 

Yet a tortious interruption of the usage) for ten or twaity yearS) does 
not destroy a prescription ; as, if a prescription be alleg^ of a modus 
for tithes of Iambs, and it be found that such modus was paid, time 
whereof, &c. till twenty years last, and for that time tithes in specie; 
yet the verdict is for the prescription. Co. L. IH. b. 2 Inst. 653. 

SO) if the plaintiff in a writ of mesne prescribes for acouittal, anil 
it be found) that at all times there was acquittal, till a purcliase by the 
grandfather of the plaintiff, and since no acquittal, the verdict is for the 
plaintiff. Co. L. IH. b. 2 Rol. 271. 1. 40. 

If a man prescribes for common, and the usage was discontinued for 
mai^ years by a lease of the terre-tenant. 2 Inst. 654. 

If tenants of antient demesne, by coercion, have paid toll, 8lc. for 
many years. 2 Inst 654. 

[If an impropriator makes a lease of a farm, and all tithes thereto 
belonging, or therewith usually letten, and afterwards makes a lease of 
the rectory, and the lessees of the rectory Iiave usually received the 
tithes of the farm, and the lessees of the farm never have; the titlies 
shall be paid to the lessee of the rectory. But as to the impropriator 
himself, Q. Bunb. 274.] 


(E 3.) Must be certain. 

So, a prescription ought to be certain ; and therefore^ a custom or 
prescription for copyholders paying to the lord, for a fine upon a death, 
two years’ rent or less, is ill. 11. 2 Rol. 264. 1. 54. Vide Copyhold, 
(S 19.) 

So, a prescription to pay for tithes IdL or thereabouts for every acre 
of arable. K. 2 Rol. 265. 1. 5. 

But a prescription, that rnagna pars rivndi runs, &c. is good ; for it 
is not necessary to show how much. R. 4 Co. 88. b. 

[And a prescription to take three bushels of barley out of every ship’s 
cargo of barley brought upon the key for exportation, is good. Str. 
1228. Wils. 91.] 

That he ought to have, as appurtenant to his house, so much estovers 
as a man can dig in one day, without saying, to be burnt in his house ; 
for it is ascertained by being confined to so much os a man can dig in 
one day. R. 1 Lev. 231. 


(£ 4.) Must be reasonable. 

So^ every prescription ouj^ht to be reasonable ; and, therefor^ a man 
cannot prescribe for ah heriot upon the death of every stranger within 
his manor. Vide Copyhold, (S 3, &c.) 

Nor, for warren in uie lands of a stranger, which are not within his 
fee, or seigniory. 2 Rol. 265- 1* S2. 

Nor, for setting out his tithes without the view of the parson. R. 
Hob. 107. 

VoL. VII. H So, 


H 



98 PRiESCRIPTION. 

' So^ man Canndt prescribe, that he and his ancestors, seised of djfe 
manor of C.^ have b^n exempted from the government of die mayor 
of Lonidoii (where it lies) ^d his officers; for what would be to be 
without govemfnent R. 2 Rol. 265. 1. 20. 

Nor, that he has the assize of bread and ale^ and the search and cor- 
rection of weights and measures, without having a court for it ; for that 
is oroper to the leet. R. 2 Rol. 265. 1. 25. 

Nor, that no forester, shcriii^ &c. intermeddle in his manor, if he 
has not a court there. Jon. 271. 

So^ a sheriff cannot prescribe for the taking of gifts for doing his 
office. 2 Rol. 266. 1. 10. 50. 

So, a lord of a leet, wlio has no land besides his leet, cannot pre- 
scribe to have the wasts of the town where his leet is, against the ford 
of the same town. 2 Rol. 266. 1. 52. 

But a prescription may be reasonable, though it be unusual, or in- 
convenient; as, a man may prescribe for a way over a church-yard, or 
through the church. 2 Rol. 265. 1. 40. 

For estaoers for repairing or building new houses. Per three J. 
2 Cro. 25. 

So, a corporation may subscribe for 3d. per pound of all mer- 
chandize in such a port, in respect that it is owner of the port, and 
maintains the key, and a crane, and perches for the directing ships, in 
the channel. R. 2 Rol. 265. 1. SO. Vide Copyhold, (S 1$.) 

A lord of a manor may prescribe for folaage, ana that none erect 
hurdles there in his own land, without licence. R. 1 Leo. 11. 

[A lord of a manor may prescribe for toll of all goods landed 
within the manor in consideration of repairing a whaii' within the 
manor; though the prescription be laid more extensively than the 
consideration alleged. Cowp. 47«] 

[The. lord of a franchise is not, as such, bound to repair a gaol 
within it ; but he may be subject to such a charge by immemorial 
usage. 6 T. 11. 373.] 

(F) dSJbat if)4)aU not be gooD. 

(F 1.) Prescription against the king* 

But a prescription is not good which runs against the king’s right ; 
for nulbm iemptis occmi'it regi, 2 Rol. 364. 1. 40. [Vide stat. 9 Geo. 
3. c. 16. Vide Copyhold, (S 12.p 

As, if the king was patron of right of a chapel, no other can have 
it by prescription. 2 Rol. 364. 1. 42. 

" [Vet if a man claims tythe-hay, under on express grant of the king, 
and has never received any for many (as 120) years, he shall not re- 
cover it. Bunb. 262.] 

So, a man cannot prescribe to have, or be discharged of, the great 
custimi, which is an antient revenue of the crown. R. 2 Rol. 264. £ 45. 

So, a prescription for toll, wreck, &c. does not extend to the kinjfs 
goods. Dav. 33. b. 

(F S.) To do a wrong, or a nusance. 

So^ a man cannot prescribe to do a wrong op a nusance ; *fQs^ Io 
erect a dove-cote. R. 2 Kol. 265. 1. 10. 2 Cro. 491. 


To 
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To put logs patt^imf or wood for a contlnuancci in the highwfiv* 

R. 2 Rol. 265. 1. 15. R. 2 Cro. 446. ‘ 

To make assart or wast Semb. Jon. 271. 

8o, a corporation cannot prescribe to arrest upon suspicion of fee 
only, and imprison for tliree day^ and tlien send to the common gaol. 
2 Rol. 265. 1. 50. 


(F 3.) Contrary to a statute. 

So a man cannot prescribe against a statute; for tliat is the highest 
record. Co. L. 1 15. a. Vide Copyhold, (S 5.) 

But be may prescribe against a statute, where his prescription is 
preserved by another statute. Co. L. 115. a. 

And therefore a custom in London, that an apprentice to one trade 
within the city, may use any other trade there, shall be good, noU 
withstanding the st. 5 El. 4. Semb. Cro. Car. 547. 516. 

So, where a statute is in the affirmative only, a man may prescribe 
for the same matter ; as, the custom to devise remains, notwithstand- 
ing the statutes 32 & 34 H 8. which gives power to devise. Co. L* 
115. a. 

So, if a statute in the negative be only declaratory of the common 
law, a man may prescribe against the statute os well as against the 
eoinmon law; as, where the st M. CIi. 35. says, that the leet shall be 
holden only bis in anno^ at Michaelmas and Eloster, which was the 
common law, the lord may prescribe to hold it at other times and 
ollener. Co. L. 115. a. vide Leet, (C.) 

Where the st 34 Ed. 1. deforestis^ enacts, that none shall cut down 
his trees in a forest, without the view of the forester, which was the 
common law, a man may prescribe to cut down, without his view. 
Co. L. 115. a. 11. cont Jon. 270. 291. Vide Chase, (N 3.) 

(F 4.) Contrary to another prescription, &c. 

So, a man cannot prescribe against another prescription; for the 
one is os aiitient as the oilier; as, if a man prescribe for a way, light, 
or other easement, another cannot prescribe for liberty to stop it when 
he pleases. K. 9 Co. 58. b. 2 Mod. 105. Vide Copyhold, (S 17.) 

S(S a man cannot claim, by prescription, a liberty given to him by 
the common law ; as, for privilege to abate a nusance. 

To distrain for a rent-service. 

To pay tithes without fraud. R. Hob. 107. 

So, a man cannot controvert the commencement of a prescription ; 
as, if a man prescribes for rent, and to distrain for it, it cannot be al- 
leged that it was always paid by coercion. Co L. 1 14. a. 

Bat, a man may prescribe, that a lord, for him and his tenants, 
hath paid so mudh; and in respect thereof, he and his tenants 
were discharged of tjrlhes ; and that be is tenant of a tenement, which 
time whereof &c. was parcel of the manor; though the one prescrip- 
tion must be prior U> the other. R. Yel. 2. 

So, he may prescribe for bolding a court, and that the court, time 
whereof, &c. issued process. R. 1 203.^ 

So, he may prescribe for a things which qualifies another pre* 

H 2 scription; 
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stfiptipn ; as, if A. prescribes for common, B, may prescribe to in- 
close, vhen he has lands lying tliere together. Semb. 2 Mod. 104. 

. (G) fpoto a prescription sDall Oc DcstrogcD. 

If a man prescribe to a thing which is totally destroyed, the pre- 
scription is gone ; as, if the repair of a castle be claimed by pre- 
scription, and the castle be demolished, the prescription is destroyed. 

4 Co. 88. Vide ante, (El, &c.) — Dismes, (E 13. 20.) 

So, if a man has franchises by prescription, and the king grants 
the same liberties to liim by charter; he cannot afterwards claim them 
by prescription. Wlieii extingtiished by unity of possession, vide 
Suspension (G.) 

&, if a. modm be not entirely settled, payment in kind destroys it. 
Sav. 13. Vide Dismes, (E 20.) 

But, a circumstantial variation in a thing, to which a prescription 
is annexed, does not destroy the prescription ; ns, if a man prescribe 
in modo dccimandi for the tythes of a park ; if it be disparked, the 
prescription continues ; for it is annexed to the lands. 11. Hob. 39. 
Vide Dismes, (E 20.) 

Or, for tythes of a mill, and two new mill-stones are added. Dub. 
Sho. 281. R. 4 Mod. 4.5. 

If a corjiorntion prescribes, and afterwards has a new name, &c. the 
prescription continues. 4 Co. 87. b. 

If a man prescribes for a water-course to a fulling-mill, and he con- 
verts it to a grist-mill. II. 4 Co. 87. 

So, if he claims estovets to a house, which is pulled down ; if it be 
afterwards rebuilt, tlie prescription revives. Hob. 39. 4 Co. 87. b. 

(H) OoUj plcaDCD. 

[All prescriptions are in their nature entire; and when they are 
pleaded the adverse iwrty cannot deny a part only, but he must 
either demur or traverse the whole. If the defendant ])lcad a pre- 
scription, and fail in proving any part of it in evidence, he must 
ftiil in tile whole. 4T. U. 159.] 

[Where an individual has enjoyed a right time out ol mind, witliout 
being able to trace the origin or foundation of his right, a grant is 

E resumed, and the right must therefore be claimed by prescription ; 

ut when the claim depends upon a general rule of property witlim 
certain limits, it must be alleged as a custom, or hw loci, 5 T. U.412.] 
Every one who pleatls a iirescription, ought to allege it in him who 
has the inheritance ; ns, to say that he is seised in fee, and he and his 
ancestors, or he and all those (juanan sfaiwn ijfse iuibef^ Co. L. 
113. b. Vide ante, (A). 

Or, Unit a corporation and tlieir predecessors. Co. L. 1 13. b. 
[Therefore, if tenant for years pleads a prescription in his own lu^e, 
it is bad ; it ought to be in the lord’s, who is tenant in fee. Fort. 

340 .] ■ . 

And therefore, where a copyholiler prescribes for common, &c. in 
alicno solo^ he ought to prescrilie that the lord oi the manor, who 
has the fee, time whereof^ <Stc. had common tliere for him and his 
tenants. U. 4 Co. 31. b. Vide Copvliolil. (P 4.) 

And 
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And where common is cK^iimed in tlie soil of the lord, sc that he 
cannot prescribe in him, he ought to allege it by way of custom ; for 
he cannot prescribe in hiniselt^ in res[)ect of the baseness of his estate, 
R. 4 Co. 31. 

[A copyholder cannot prcscrilK; in a qne estate. Doiigl. 713.] 

So, a man cannot allege a pi*escripiion for common, or other profit, 
in alieno solo^ in the inhabitants of a town, or of the anticiit houses of 
a town raliunc residvtUitv ; for the inhubittuits, perhaps, have not the 
inheritance. R. f> Co. (iO. 2 Cro. 152. 2 Leo. 44. (jodb. 97. 

R. 2 Cro. 446. 

So, he cannot prescribe, that every pater-familias of wi antient 
house hsul common, &c. for, perha])s, he was but tenant for years, at 
will, by statutc-sta])le, &c. R. G Co. 61. a. 

So, it is not good that every freeman of ii corporation had common ; 
but he ought to prescribe in the cor|K>raUoii. R. 2 Jon. 115. 

So, he cannot proscribe, that A. teiuuit for liie, ami 1). in remain* 
der, ought to have common. Dub. 1 Leo. 177. Cro. El. 154. 

lliat A. who has a grant to lie parker for his life, and his prede- 
cessors have, lime whereof, &c. Send). I)y. 71. 

So, he cannot say, all the possessors of stich land oiiglil to make 
fences. Send). 2 Cro. 665. 

So, if a jury finds that all occupiers have used to repair, it is not a 
good finding of a prescription; for, perhaps, the occupiers were only 
particular teiuiuts, and their acts do not bind tlic inheiitaiice. U. 
5 Co. 99. b. 

Or, a declaration alleges a custom, that all occupiers of a close 
ought to have a way, &c. 11. Cro. Car. 410. Jon. 367. 

So, if it be alleged, that A. el omnes lenuram illam hahentes^ have 
used, See. it is not good. Gcnlb. 54. 

But iidiabitants, &c. may prescrilie for an easement, &c. in alieno 
solo ; as, for a way, &c. 6 Co. 60. 2 Cro. 152. Seinb. (cont.) Cro. 
El. (441.) 180. Cro. Car. (11. acc.) 419. 

So, inhabitants may prescribe to have sacraments administered, or 
for burial in the church-yard. 2 Rol 264. 1. 16. 

So, to be discharged of toll. R. 2 Sho. 257. 

So, for the privilege of dancing in the close of another. R. 1 I^v. 1 76. 

[A custom for all the inhabitants of a parish to play at all kinds of 
lawful games, sports, and pastimes, in the close of A., at all seasonable 
times of the year, at their free will and pleasure, is good. 2 M. 
Bl. 393.] 

[A similar custom for all persons for tlie time being, being in tne 
said parish, is bad. Ibid.] 

[A custom, that “ where the customary tenant of a manor has 
coal-mines lying under the freehold lands of other customary tenants, 
within and parcel of the manor, he may sink pits in those lands to 
the co^s, &c. ; may lay the coals when got, and the earth and rim- 
bish, &c. on the land near to such pits, such lands being customary 
tenements and parcel of the manor, there to remain and continue (not 
saying how long or for a convenient time); may lay and continue 
wood there for the necessary use^of the pits; may take away in 
carts and waggons part (not saying how much) of the coals, and burn, 
and make into cinders tlie other parts Uiere at his will and pleasure,” 

H 3 ir 
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is a bad customi as being uncertiun and unreasonable. . WilleiS 
860.] , 

SO| inhabitants may prescribe for a matter of discharge in their own 
soil; as in modo decimatidL 6 Co. 60. 2 Cro. 152. I^mb. Hob. 86. 
R. Hob. 118. R. 3 Lev. 386. 

So, it will be a good prescription to say, quod tenentetj et occupatores 
of such a close, ought to repair the fences; for tenentes imports the 
tenants of the fee. U. 1 Sol. 385, 336. Semb. 2 Cro. 665. 

[So, though the parish at large be primd facie bound to repair all 
high roads Tying witliin it, yet, by prescription, they may tlirow tlie 
onm on particuW persons, by reason of their tenure. 2 Term Rep. 
106.] 

That the burgesses in a corporation, inhabitants in messuages there, 
ought to have common ; for the common is not alleged due to in* 
habitants, but to burg^ses, who inhabit there; and to sav that eveiy 
burgess shall have it, is as well as that the corporation shall have it 
for them and every burgess. R. 2 Lev. 253. 

That all farmers; for that is tantamount to all occupiers. R. (cont.) 
2 Lev. 163. 

When a man may prescribe by a ^ estate, vide Pleader, (£ 23, 24.) 

If a man claims, by prescription, a thing incident, 3tc. to another, 
he ought to say, diat the thing, to which, &c. est antiqua ; as, if he 
prescribes in modo decimandi to a park, 4ie may say, quod est antiquus 
parcus* Hob. 44. 

So, if he alleges an usage to put swine into a park, as incident to die 
office of parker. Dy. 7 1 • b. 

If he alleges a custom in a town, it is sufficient to say, antiqua vilUu 
10 Co. 59. b. 

[A corporation may precribe for a port duty, witliout showing they 
arc owners of die soil, or that they repair. 3 B. M. 1402.] 

If he alleges a custom in London, &c. he ought to say, quod est an^ 
tiqua civitas^ R. Cro. El. 169. 

[A custom of London must be pleaded, or the court cannot judicially 
take notice of it. Str. 1187. 1 Wils.8. 3 Atkyns, 44.] 

But, if a thing is not directly mentioned, as that to which, &c. it 
need not be alleg^ ; as, if he prescribes in modo decimandi in so many 
acres in such a park ; it is not necessary to say, quod est antiquus parats. 
11. Hob. 118. 44. 

So, if there be words tantamount, it is sufficient ; as, if he says, dial 
the defendant diverted a water-course i solito et antiqua cursu to a mill, 
without saying, quod est antiquimt molendinum* 3 Lev. 133. 3 Mod. 50. 

So, if ne says, quod cum molendinum Jnit ab antiquo o'cetum. R. 
1 Lev. 273. 

That he stomped a window per quam Ubnen inferri amsuevU. R. 
Sal. 459. (Semb. cont upon a demurrer.) 

Yet, where a park, office, or other thing is claimed by prescription, 
it is not sufficient to say, qt^ est antiquus parcuSf &c. but he ought 
ought directly to prescribe to it R. 10 Co. 59. b. Hob. 44. 

If a man malms title to a thing by prescription, he ought to pre* 
•scribe for it direedy ; and it is not sufficient to say, that he and all 
whose estate, 8cc. have used, 3cc. as if he prescribe for picage, for 
goods exposed in a market. R. 2 Jon. 227. 


So, 
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So, regularly, he ought to {urescribe in on usage ; for it is not suffi* 
cient to say, that every tenant of a manor pot$at et potuissa surstm 
rediera, Bk, Ray. 4. S Leo. 83. 

But, where a custon is alleged within London, it is snfBdent to say, 
M/t possit, &c. Semb. Cro. Car. 347. R. Key. 4. 

^ if a custmn be an inducement only to an action, it is sufficient if 
it be alleged, quod iolet, without sayings solei et dd)ets as, in covenant 
against an infimt ffir dqiartore from his master, being an apprentice, 
by the custom of London. R. 1 Lev. 12. . 

So, after verdict it will be well, if a thing lie alleged by way of pre* 
scription, where it ought to be by custom. 1 Lev. 177. 

[A plea of prescription for common in a qtic estate is good after 
verdict, though it be not in express terms alleged tluit the owners of 
tlie estate have used it time immemorial. 3 Term Rep. 147.] 

[In a plea claiming a prescriptive right as appiurtenont to the defend- 
ant’s estate, he must state his title. 3 T. R. 766; 2 Wils. 258.] 

[If a prescriptive right be pleadeil, the whole, and liot a part only, 
must be traver^ by me repUcadon. 4 T. R. 157*] 

[Where a prescriptive right is claimed at all times ; the meaning is, 
iVt all tuiual times. 2 H. B. 224. 

For more of title Praescription, Vide Chimin, (D 2.) — Dignity, 
(C 1.) — Dismes, (E 2, &c.) — Franchises, (F 4.) — London, (H) 
— Pl^er, (C 38.) — Rent, (C 7.) — Temps, (O 12.) — Toll, (G J.) 

PREAMBLE. 

Vide Parliament, (R 11.) 

PREBEND AND PREBENDARY. 

Vide Ecclesiastical Persons, (C 4.) 

PRECEDENCE. 

Vide Justices, (D) — Ley, (D 2.)— Nobility,- (A). 

PRELATE. 

Vide Certificate, (A lyS^c.-)—- Ecclesiastical Persons, (C 1, 2.)— 
f^LisE, (Hll.) — Heresy, (B2.) — Ireland, (E) — Justices, 
— (L 3.)— Pleader, (S 1 12.)— Visitob, (A 5. 8.) 

-PREMISES OF A DEED. 

Vide Fait, (E 3, 4.) 

H 4 
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PHESENTATION. 

VideEsousB, (H I» &c.) — Pleader, (S I 5.) -» PonBBT, (Bs.) 

PRESENTMENT. 

Vide Chimin, (C 11, 12.) — Cowhold, (F 10, II. — M 7.) — In 
DICTMBNT, (B — C) — LeET, (G 1, 2.) — SewERS, (G) — VISITOR 

(A 11.) 

Darrein presentment 

Vide Quare Impedit, (C 1, Sk.) 

PRESENT ESTATE. 

Vide Chancery, (S Y 8.) — Devise, (N 18.) 

PRESIDENT OF THE COUNCIL. 

Vide Rov, (E 2.) 

PRICES OF VICTUALS, &c. 

Vide Justices of Peace, (B 89. 95. 99.) — Leet, {L 9. 14.) 

PRIMER SEISIN. 

Vide Prmrooative, (D 59.) 

PRINCE AND PRINCESS. 

vide Justices, (K 1, 8tc.)— Roy, (G). 

PRINCIPAL. 

IPrineipal anD accessory. 

Vide Justices, (T 1. &c.) 

IPrinc^sl anD Bail, 

Vide Bail, (Q 2, &c. R 8, &c.) 

JPrincipai ano ineioent 

Vide Prohibition^ (G 23.) 

Iprincipal ano interest 

Vide Chancery, (S S I, Y S. — 4 A 1, &c.) 
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[PRINCIPAL AND SURETY.] 

[(A) TOat £^an I)e conaiDereD a contract of ub 
ocrnnit;;.] infra. 

[(B) Hegal operation ofl] infra. 

[(C) Coneitruction of.] infra. 

[(D) Duration of.] p. 106. 

[(E) Di0cf)arge ot] p. 108. 

[(F) ig>agment0 in Dioebarge of.] p. 109. 

[(G) 3inDemnitp from another guartcr.] in 109. 

[(H) i^igbt0of0uretp.] p. 109. 

[(I) Higbt0 of a cos0urctp.] p. 109. 

[(K) 3[uDiciaI proceeDing0.] 

[(K 1.) Form of action.] p. 110. 
r(K2.) Declaration.] p. 110. 

[(K 3.) Plea.] p. 111. 

[(A) caibat 0ball be conoiDereo a contract of in« 

bemnitp.] 

[A written paper addressed by A. to B. in the following terms, “You 
may safely trust C. for the order in question ; indeed, I nave no objec- 
tion to guarantee against any loss from giving him this credit is not 
by itself a guarantee. 1 M. & S. 557.] 

[A vert>al declaration by A., that he would support the bank of X. 
wi^ 30,000/. followed by a writing, autliorizing B. to assure the in- 
habitants of Y. and its vicinity, that he undertook to be accountable 
for the payment of the notes issued by the X. bank, as far as the sum 
of 30,000/.,*' made to stop a run upon the bank, does not render him 
liable at law to an^ individual note-holder. 16 East, 356.] 

[A btmd conditioned absolutely for the pajnnent of money at a certain 
day, thou^ it appeared to have been given by way of indemni^, is 
not an inefemnity oond. 1 B. & P. 638.] 

[(B) lO^egal operation ot] 

CA guurantee under seal by a surely does not the debt of 

the pnncipal. 6 T. R. 176.] 

[(C) (2ton0tniction ot] 

- [As against a surety,, the contract cannot be carried bqrond the 
strict letter. 2 T. B. 370.] 

[An engagement to indemnify “ and save harmless,** obliges the one 

to 
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to save the other irom inoorring am expence^ tea and not merely to 
reimburse him when incurred. 8 Eaatf 598.] 

[The extent of liability created an indemnity bond may be re- 
strained by the recitals. 4 Taunt 598.] 

[To recover on a bond of indemnity fiom an action^ &c. notice that 
a suit hra been commenced is not necessaiy. The use of notice is^ that 
i^ after it has been ^ven^ the obli^r refuses to defend^ the judgment 
will be conclusive against him, that & demand was a iust one; whereas, 
without notice, the obligee must be proved that fact by other evidence. 
3 T. R. 374.] 

[To recover on a bond of indemnity, it must be shown that the party 
was compelled by law to satisfy the demand. But it seems that if the 
damnification be by action, of which he gives the otW side notice who 
refuses to defend it, upon which judgment goes against him, the other 
is estopped saying that the party was not bound to pay the money. 3 T. 
R. 374.] 

[Notice from any quarter, diat a clerk, whose fidelity the defendant 
has guaranteed, has embezzled property, is sufficient to char^ him, at 
least unless the plaintiff has taken pains to conceal the &ct &om hUu* 
lB.&P.4i9.] 

[If the consideration paid for an annuity granted by two, is appropri- 
ate to the use of one only, the other being, within me grantee’s know- 
le(k;e, only a surety for the fonner on the annuity becoming void through 
demult of the grantee in not making the necessary meminriiil, tlie con- 
sideration "cannot be recovered against the surefy by money had and 
received, tliough he joined in the receipt given for it. The grantee’s 
claim is an equitable one; because, 1. The de&ult out of which that 
claim arose was his own, and it was no part of the original contract that 
the mon^ should be returned on a neglect to enter a memorial ; 2. Tlie 
iiction for money hod and received is tor an equitable^ even where it also 
is for a legal, demand. 2 T. R. 366.] 

[If the condition of a surety bond be tlie payment of a bUl of ex- 
change, on its being protested for non-payment; a protest for non- 
acceptance is not a sul^tantiol compliance with the condition. 6 T. R. 
200. & C. 163. 2 H. B.] 

[The surefy of a parish collector is liable, though the collector waa 
dismissed before notice bad been given to the surety that he was a de- 
fiulter, or indemnity demanded. 14 East, 510.] 

[A party having contracted to guarantee a bill to be drawn for a 
specific sum, is not liable even to the extent of that sum on a bill which 
exceeds it 2 Taunt 206.] 

[(D) Duration at] 

[As every partnership ceases to be the same, if any alteration is made 
in the parlies composing it, so the prospective operation of a guarantee, 
given ttra partnership^ will cease npon any dienge ather by the death 
or withdrawing of any of the partners, unless the guaran^ itsdf omtain 
some provision contemplating such change, ana continuing its oper- 
ation to the succeeding partnership. 7 T. R. 254. 3 East, 484.] 
[I^iire partners are entitled to the benefit of a security Ibr the con- 
duct ** of a clerk of a company” (not incorporated) given to triialees* 
12 Eastj 400.] 

[In 
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[In the oonstrudion of bonds given by a surety for his prindipl’g 
duly accounting for money receive by hun in a particular office or 
situation, thoi^ tlie words of the condition be g^eral and indefinite 
os to time, yet shall the obligation be confined to that period, during 
which and which alone is the office by its constitution holden, if it ap- 
pear in the condition, either expressly or by reference, that the office is 
periodical; for instance, annual. 2 M. & S. 868.] 

[If a surely undertakes for the due conduct of his principal whilst in 
a particular office or situation, whidi by its constitution is an annual 
situation or office only, his undertaking expires with the year notwith- 
standing the principal continues in afterwards. 8 M. & S. 509.] 

[If the frame or constitution of any society or partnership be materially 
altered, the prospective effect of a guarantee previously given will cease. 
1 N. R. 84.] 

[Surety for the services of J. S. to a sole trader does not extend to a 
suteequent partnership. 2 Blk. 934. 3 Wils. 530.] 

[A bond by a surety, reciting tliat the principal was reUuiied as a 
clerk to the obligee, and conditioned for his duly accounting to the 
obligee and his executors, does not extend beyond the life of the obligee^ 
and, therefore, to his executors, who continue his trade and retain die 
clerk as before. The expression, shall account to his executors,'’ 
applies to monies received belonging to the testator ; since, if his exe- 
cutors continue his trade, they clo it in their personal capacities, not in 
their representative character. 1 T. R. 2870 
[A bond by a surety reciting tliat his principal was to be retained by 
obligees (bankers), as a clerk in their shop and counting-house con- 
ditioned for his duly accounting to the obligees, is not discharged by 
an alteration in the firm. It is notorious that a change of partners in a 
banking-house is constantly occurring; the parties, therefore, must have 
contemplated such event; and, had they intended that the sureties’ liability 
should be discharged by it, would have said so. 1 T. R. 291.] 

[A bond by a receiver of rents, reciting in the condition that he Iiad 
agreed to collect rents for a certain company for twelve months, and 
that die company having required security for the performance of the 
said office in manner or to the effect after-mentioned, that A. B. hod 
agreed to become surety for him ; the condition contains more general 
words, binding him to his faithful service during such time as l>e should 
be employed by the said company and their successors. Held' that the 
recital restrains the operation of die general words of the condidon, akul 
that the bond is not forfeited by any breach of duty after the expiration 
of the twelve months. 2 Smith, 654. 6 East, 507.] 

[A guarantee for any goods he bath or may supply my broth^ 
J. S. with, to the amount of 100/.,” is a continuing or standing guarantee 
to that extent until recalled. 12 East, 227.] 

[A bond reciting that A. had taken a bouse in the parish finr a certain 
term, and condidoned to indemnify the parish a^^unst any char^ re- 
sulting from A.’s becoming an inhabitant, continues during his inr 
habitancy (whether in the some house or not) though beyond the term. 
1 M. & S. 120.] 

[A bond is entered into by a surety and his principal, reciting that 
the principal having occasion for divers sums of mon^, not exceeduig in 
the whole 30001., had applied to the obligees to advance^ same in such 

proportions 
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proportions as principal tni^t require; conditioned for payment by 
prinoitml and Surety or either, all sacli sums not exceeding 3000/. as 
should at any times thereafter be advanced to principal. Held that the 
^arantee was not a continuing one, but became extinct on the first ad- 
vance made to the amount of 3000/. 2 M. & S. 18.] 

[The stat. 27 Geo. 2. c. 38. directs that a collector of parish rates 
to be assessed, &c. by vinue of that act shall be chosen, and security 
taken of him, for accounting for the monies he should receive. A col- 
lector is appointed in 1806; and, in 1810, a bond is taken from him, and 
two sureties, reciting the act of parliament ; that in 1806 he had agreed 
to collect ; that he was accordingly appoint^ ; conditioned that he should 
account as often as required for the monies so collected and received by 
him, by virtue of said act and appointment. Held that the condition 
of this TOnd was not satisfied by the oMigoris accounting for monies re- 
ceived between the day of his appointment and the date of the bond, but 
that he was bound to account not merely retrospectively, but prospec- 
tively also ; as well for the period above mentioned as during all the 
time during which he should remain in office. The provisions of the 
statute were prospective ; the bond was made with express reference to 
the statute, and, with the view of fulfilling its provisions, was bottomed 
upon the act ; and therefore must, in the absence of the expression of an 
adverse intention, be interpreted by it S M. & S. 502. 

[Where, from the terms of the condition, a more continued employ- 
ment seemed to have been meditated, and no specific time was limited ; 
yet it appearing that the office for which the security was given was an 
ilnnual office, the court heldthe security at an end ut the expiration of 
the first year. 2 N. II. 175.] 

’ [A bond to five to indemnify tliem or any of them for advances macle 
by them as bankers, does not extend to advances by four survivors. 
4f Taunt. 673»3 

[(E) E)i0cbnrgc of.] 

[The neglect of a imrty to look with sufficient attention into the ac> 
of a person in his employment, for whose fidelity he has taken 
security, is not such s laches os will disdiarge tlie surety at law. 
10 East, S4.] 

[A. gdarantees 6. on account of goods to be furnished to C. and is 
himself guaranteed by D.; he afterwards writes to B. to know whether 
the go^ were fomislied ; receives no wswer (B. having gone abroad) ; 
and thence supposing they were not, discharges D. from his guarantee. 
Held that A. was stui liable to B., the goods having in fiict been sent. 
3 H. B. 61S.] 

[Credit riven to the party whose solvent^ or fidelity has been 
guarantee by anodier, does not discharge the utter. 1 B. & P. 419.] 
that delay in calling upon a guarantee, does not exmierate 
hiifi, imliiiM it can be shown or presumed that he is a loser thereby. 
1B.& P.419.] 

[The solvent sureties in the grant of an annuiQr are not dischaiged 
1^ the bankruptcy of a co-suie^. 4 Taunt. 90.] 

[Indeinnity riven for a year to secure the sheriff against the acts of 
hb l^iff. Afterwards the person undertaking gives notice, disliking 

tlie 



Rights of a co-suret^. IO9 

the ^rson employed,^ that if the warrants are delivered to that person 
he will not abide by his indemnity. This notice was, left at the oflioe of 
the under clerk to the under-sheriff. Heldf that the sheriff was not 
bound, and that the person who had given this indemnity could not dis- 
charge himself unless by the consent of those on whose behalf it was 
given. Loift. 225. 228.] 

[(F) Pa^nicntd tn DMargc of»] 

[If a party indebted on several accounts pays money generally, the 
creditor may apply the payment to which account he pleases. The rule 
holds the same, where the interests of a surety arc concerned ; as where 
a surety is liable on some of the accounts but not die others, die creditor 
may apply the payments in liquidation of the latter, even diough these 
were outstanding when the surety became bound; since he had no right 
to suppose that his principal was not indebted, from the creditor omit- 
ting to acquaint him ; for there was no duty imposed upon the creditor 
to inform him. 2 M. & S. 18.] 

[There is a bond by a principal and his surety conditioned for the 
payment of 9000/. by instalments; 1800/. are paid, when the principal 
becomes bankrupt, and the obligee proves under his commission, the 
principal sum remaining due 7200/., and thereupon receives a dividend 
of so much in the pound. The surety is not entidcd .to have the whole 
sum received under the commission /and which was received before die 
next instalment became due) n))plied in discharge of the next instal- 
ment, but only so much in the [lound, the same os was paid under the 
commission, thereby apportioning the payment to future as well as 
present instalments. 2 M. & S. 39.] 

[(G) 3Intiannttji front another quarter*] 

[It is no answer to a cltiim on a contract of indemnity that the parly 
is entitled to an indemnity from miotlier quarter. G T. it. 4<13.] 

[(H) Hiahtoofouretu.] 

[A surety stands in the shoes of his principal, and is therefore affected 
by whatever affects his principal. 4 M. & S. 120.] 

* [Where a surety pays the debt of his principal, the law raises an 
assumpsit on the part of the principal to repay him. 2 T. R. 104.] 

[(I) Hiffhto of a co^ourrtg.] 

[Though one surety is liable at law for contribution to his companion, 
whether bound in the same or a separate instrument^ yet his proMrtion 
is rateable with reference to the total number of sureties. 2 B. & P. 
•268. Id. 270.] 

[A surety in an indemnity bond may bring an action for oontribntion 
against his co-surety, although he had given a subsequent secerity to 
die obligees, under which he paid the sum conditioned in the bond, 
without the knowledge or consent of such co-surety. 1 Moore, 2.] 

t(K) jttwum 
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[(K) BlttOicml proceeDmgf0.] 

[(K 1.) Form of action.] 

[The law will not raise a contract where there is an express one 
already. If, therefore, a surety takes a counter-bond from his principal, 
he cannot, on payment of the money, sue him. by assumpsit. If, too, 
the principal becomes bankrupt, ana the bond may be proved under 
his commission, he will be discharged by his certificate, though the 
payment by the surety has been since the bankruptcy. 2T. R. 100. 
Id. 640.] 

[(K 2.) Declaration.] 

[In declaring on a guarantee, application to the principal for payment 
must be averred. It must also be proved; though in the case of 
a fordgn purchaser slight evidence will be sufiicient. 1 M. & S. 
576. 4 M. &S. 574.] 

[If the condition of a bond is that a servant shall not embezzle anv 
money that shall come to his hands on account of his master, though 
the obligee in suing thereon must state some s^cific sum to have been 
embezzled, and how or from whom received! Doug. 214.] 

[In debt on bond, conditioned that J. L. should from time to time, 
accotmt for and pay over to the plaintiff as treasurer of a charity, such 
voluntary contributions os he should collect for the use of the charity, 
the defendant pleaded general performance ; the plaintiff replied, that 
J. S. had received divers sums, amounting to a large sum, viz. 1002., 
from divers persons, for divers voluntary contributions for the use of 
the said charity, which he hod not accounted for or paid over, on 
special demurrer because the plaintiff had not named the persons from 
whom J. S. was supposed to have received the money, and so the breach 
was vague and uncertain; the court held it sufficiently certain. 8 T. 
R.459.] 

*[A., B. and others, agreed to indemnify C. in certain proportions, in 
respect of bills to be drawn to such an amount, to which C. had agreed to 
become a party as security for money advanced to D. In an action by 
C. against A. on his guarantee, helcf that it was unnecessary to specify 
die dates and times of pavment, &c. of the different bills, C. having 
averred that he had been obliged to pay them all. 14 East, 291.] 

[In an action on an indemnity bond, conditioned for the accounting 
by J. S. of all monies received by him in a certain capacity, it is suffi- 
cient, in assigning a breach, to state a receipt by him in that capacity, of 
so much money; without specifying the items of which it was compo^. 
1 B. & P. 640.] 

[To debt on bond, the condititm of which was, that A. B. should 
deliver a true account of all monies received by him in pursuance of his 
office^” the defendant pleaded performance generally. The plaintiff in 
hia rqdication assign^ for breach, that A. B. was requested to d^ 
liver a true account of all monies received by him in pursuance of his 
, office,* but refused so to da Held, that this assi^punent of the breach 
was bad, in nqt allying that A. B. had reedved any monies by virtue 
of his office. 1 Mars. 441. 6 Taunt 45.j 

(K S.) 
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, [(K 3.) Plea .3 

[A plea must go to the dme of the cause of action laid in the court. 
Thus in an acti(m on bond agunst a surety finr the misconduct of his 
principal in an office, for whose good belUviour he was Iwund; if he 
means to discharge himself on the ground that the office is an annual 
one, he must plead, not that the office is, but that it was such when 
the bond was made. 3 M. & S. 510.] 


[PRINTER.] 

[By the custom of the trade, a printer is not entitled to any part of 
his demand, until the whole impression has been struck oflfand 'delivered. 
1 Taunt. 137.] 

[Where a pridter undertakes to complete a work in a given tim.^ 
and to insure the bookseller’s paper, the period of insurance is not 
limited to that time, since there is no implied agreement on the part of 
the bookseller to furnish the printer within that time with tiie means of 
completing it ; but the contract continues until tlie work is either com* 
pletra or abandoned. 2 Taunt. 325.] 

[It is not the custom of fhe London trade for the printer to insure 
the publisher’s price. 2 Taunt. 325.] 


PRINTING. 

Vide CuANCEEY, (D 13.) — Trade, (B). 


PRIOR. 

Vide Ecclesiasticajl Persons, (B 2.) 


PRIOR INCUMBRANCE. 

Vide Chancery, (-t A 10. — ■t I 6.) 


PRIORITY. 

Vide Privilege, (C 2.) 


PRISAGE. 

Vide Pr;bro6ative, (D 45.) 


PRISON AND PRISONER. 

Vide Escape— Imprisonment— Justices, (R) — Justices of 
Peace, (B -69.) — Officer, (G 8.) — Rescous — Uses, (N 9.) ^ 


PRIVATE WAY. 

Vide Chimin, (D 1, &c.) 


PRIVILKCE. 
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PRIVILEGE. 

(A) to tf)t peroon of a man to tie free trom 
arreot. 

(A 1.) In attendance upon the courts, infra. 

(A 3. a.) Within a place of privil^e. p. 114. 

(A 3. b.) Exemption from other causes, p. 114. 

(A 3.) How discharged, p. 115. 

(B) IMilege to he ercuoeo from an ofSce. p.li6. 

(C) liirihilege in ouito. 

(C 1.) By being an officer to a court, Ac. p. 116. 

(C 2.) By priority of suit. p. II7. 

(A) I^rthttege to the peroon of a man to he free from 

arreot. 

(A 1.) In attendance uppn the courts. 

Privilegitm estjus singulare^ seu lex privata^ qua uni hmini txl loco 
concedilur. BL Ndm. verb. Privilege. 

If a man has a subpcenOi &c. to attend the courts of justice in West- 
minster, and be arrested by process during his attendance upon the 
court, he shall be discharged. R. in Chancery, 1 Ch. R. 217. 

So^ if he be in Palace-yard sedente curid ; and the bailiff may be 
committed* 2 Mod* 182. 

So, he shall be protected eundo et redeundo, Semb. 4> Ed. 4. 21. a. 
Though he goes forty leagues out of his way. Bro. Priv. 4. 

[A party who has attended his"* cause all day in court, and in the 
evening retires to dine with his attorney and witnesses at a tavern in 
Palace-yard, is privileged from arrests, camd redeundi. 2 Bl. Rep. 
1113.] 

[A suitor is privileged in a hondjide attendance during the sittings 
in which his cause is to be tried, though before the appointed day. 
1 1 East. 4, 3. 9.] 

[But false imprisonment does not lie for such an arrest ; it is a breach 
of the privilege of the court, for which an attachment will be granted. 
2 Bl. Rep. 1190. DougL 675.] 

[If defendant, returning from court to justify bail, is arrested, he shall 
be discharged. Barnes, 27.] 

[Attorney waiting till judge comes, to attend a summons, and the 
hour expires, if arrested shall be dischar^d. Barnes, 378.] 

So, if the defendant himself attends me trial of his cause, and be 
arrested in fade curia^ he shall be discharged. R. 1 Brownl. 15. 

[So^ the party to a cause is protected during his attendance on an 
arbitration under a rule of nisiprius. Case of Hedey, in the exdie- 
qner, Tr. 1788. 3 East, 89.] 

the plaintiff shtdl have privil^^ if he be arrested the de- 
fendant veniendo ad curiam to attend bis cause. Bro. IMvil. 57* 

So^ a eesiwf que use who attends a suit by his feofl^ Brg. Frivil. 1. 

Or, 
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Or* a servant or fiurmer, who brings money to his master or lessor ' 
({daintiff or defimdant) for the mt Bro. Priv. 1. 

[All p^ns who We relation to a cause wluch calls fin- Uiw at- 
tendance in court, and who attmid in the course of that cause, thoui^ 
not coikipelled by process so to do, (such as boil^) are privileged firom 
arrest eundo et redeundo t provided their attendance be not for any un- 
fair purpose, such as in the case of bail for an insolvent person to 
justify. 1 He Bl. 636. 1 M. & S. 638.} 

So, this privile^ extends to a party or witness, who attends in 
inferior courts of record; as, in the courts in London. Semb. 

1 Brownl. 15. 

In a session of the peace. Ray. 100. 1 Lev. 159. Bro. Priv. 35* 
Crom. J. 162.(180. edit 1617a) 

[A person attending the insolvent debtors* court, for the purpose of 
opposing the discharge of a debtor, is privileged the same as when in 
attendance upon any other court 2 Mars. 57. 6 Taunt 356.] 

In the leet, as a juror. Latch, 198. 

If a justice of peace, clerk of the peace, or other officer, be arrested 
veniendo to sessions. Crom. J. 162. (180. b. edit 1617.) 

[A barrister on the circuit is privileged from arrest 1 H. B. 636.] 
[A capital burgess of a borough attending an election of co-burgesses 
under a summons from the mayor, issued in obedience to a mandanm 
directing the corporation to proceed to such election, is not privileged 
from arrest during his attendance there for that purpose. 1 Moore^ 
413.] 

[A person attending commissioners of bankrupt, or other commis- 
sioners under the great seal, under their summons, is not liable to arrest 
Semb. 1 Atkyns, 54.] 

[But the court of B. R. refused to discharge a person in custody by 
process of tlie sheriff’s court in a cause afterwards removed into B. R. 
because he was arrested while attending commissioners of bankrupt to 
prove a debt 4 T. R. 377.] 

[The privilege exempting a witness attending a cause from arrest 
eundOi morandoj et redetmdo^ extends to a defendant attending the arbi- 
trator to whom the cause has been referred by rule of court 3 89.] 

[Semble, if a trial be over in the afternoon, and a witness stay in the 
town till eleven o’clock the next morning, liis home being distant only 
twelve miles, his subpoena is no protection to him from arrest in the 
town. 1 Smith, 355.] 

So, if a parfy attends to take out an original writ, writ of error, or 
pardon of outlawry, &c. Bro. Priv. 22. 

So, privilege extends to the horse, mon^, or other necessaries for his 
journey, whi^ the party has with him. Bro. Priv. 6. 8. 27. 

In an action against a sheriff for an escape he shall plead such a dis- 
charge. 1 Brownl. 15. 

Or, if tlie discham be by order of chancery, the sheriff shall have ah 
injunction. R. l Cn.R. 218. 

But, if a man be not arreted m facie curias he cannot be discharged. 
R. 1 Brownl. 15. Semb. 2 Moo. 182. for there the party arrested 
found common ^il. * 

Tbou^ he pleads the custom* of London for ' his disc^aige. 
1 Browm. 15. 

VoitoVII. I 'So, 
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S 09 a man cannot have a writ of privilege for hia discharge. Semb. 
Ray. 100 . 1 Lev. 159. but upon oadi he shall be discharged. Crom. 
J. 163. b. (180. b. edit 1617.) 

80 ^ a man who attends the court without process^ or necessiQTy to 
do a voluntaiy act there, shall not be privUeg^ eundo et redeundo : as, 
if a defendant goes to the court to confess .an indictment 2 Ann. 
fiU. 544. 

So, if a juror in aleet be arrested by process out of an inferior 
court B. R. will not grant an attachment, as if it was in their court; 
but an information. Latch, 198. 

So, if a servant of the king be arrested, without licence of the king, 
or tlie lord chamberlain, or notice to him. 2 Keb; 3. 

But, an execution shall not be discharged, but the party committed, 
if he do not consent to the discharge of him arrested. 2 Ca. Ch. 69. 

So, if he be taken in execution, he shall not be dismissed ; for then 
tlie creditor would be without remedy. Crom. J. 162. b. (180, ISl. 
edit. 1617.) 

[Yet defendant taken in execution, whilst attending writ of inquiry 
as attorney, was discharged. Barnes, 200 .] 

So, a servant of the I&g, being arrested, shall not be discharged by 
letter of the chamberlain, or rescued by his servants; for it is the king’s 
privilege. 2 Keb. 3. 

[A servant of the kin^s taken in execution is entitled to be dis- 
chaiged on motion. 5 T. R. 686 . T. Ray. 152.] 

[Tnis privily extends not to capital crimes ; dius defendant, ap- 
pearing upon his recognizance, was arrested in court upon a new war- 
rant, ror treasonable practices. Str. 530.] 

[A volunteer is not privileged from arrests, under an act privileging 
impressed men. 1 B. M. 466.] 

(A 12. a.) Within a place of privilege. 

So, if a man be arrested widiin a place having privilege, as in 
Westminster-hall, sedente curia. 3 Inst. 141. 

Or, in the king^s palace at Westminster, or other palace where tlie 
king resides. Ibid. 

S), if a summons or citation be served there, the person shall be 
imprisoned. 3 Inst. 140, 141. 

But, an exemption from arrest shall not be allowed within an inn of 
court. R« Skin. 685. 

(A3, b.) Exemption from other causes. 

[If a defendant in custody become insane, the court will not dis- 
charge him on filing common bail. 2 T. R. 390.] 

[A prisoner is not entitled to be discharged on the ground, that he 
was insane when arrested. 4 T. R. 121 .] 

[Acourtoflaw has no jurisdiction to discharge a lunatic from arrest. 
2 B. & P. 362.] 

[The having sued out a commission of bankruptcy on. the samedebt, 
is no mund mr a dischaige on common bail. 3 R & P* 6.] 

[A defendant was srizea on a Sunday, and detail^ till next mom- 
ipl^ and then arrested upon process out of the exchequer. Themrrest 

is 
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is void, and cannot be made good, even a subsequent consent 

1 ^nst 85*3 

[A defendant illq^y in custody at the suit of one [daintSfi^ is not 
pri^eged from arrest at the suit of another, unless Uiere he swne col- 
lusion. S Blk. 82S.] 

[The king’s servants are privileged from arr^ in whatever way the 
debt was contracted ; since uie privilege is the king's, not of the servant 

2 Taunt 167.] 

[Volunteer drill seijeants, under stat. 44> Gea 3. c. 54. s. 20, 21. 
are not privileged from arrest for debts under 20/. 8 East, 105. 
11 East 315.] 

[The protection from arrest afrbrded to soldiers under the mutiny- 
act is confined to civil actions; theremre, a sddier on whom an order 
in bastardy has been made, mw be committed for disobeying it until 
he finds sureties for payment of the allowance under it. 2 T. R. 270. 
5 T. R. 156.] 

(A 3.) How discharged. 

If a man be arrested or sued, control^ to his privilege, he sliall have 
a supersedeas out of chonceiy. Bro. Priv. 12, 13. Th. Br. 298, 299. 

Or, if his privilege be as an ofiicer of the exchequer, he may have a 
supersedeas out of die exchequer. Bro. Priv. 8. 16. 25. 

So, if he be arrested and in custody, be may have a habeas corpus, 
Bro. Priv. 10, 11. 

So, if he be privileged to lie sued in another court he shall plead his 
privilege. Vide Abi^ment (D 4,. &c.) 

So, ne shall have a writ of privilege, which contains a supersedeas. 
Dy. 287. a. 

And if the inferior court proceeds, after the supersedeas^ or writ of 
privilege delivered, it will be nidi, and caram nott^judice. Bro. Priv. 28. 

As, an ofiicer of B. R. shall have a writ of privilege for his discliarge, 
if in custody, by process of C. B., unless it be in a real action. Th. 
Br. 171. 

[Attorney of C. B. returning from taxing costs, arrested by process 
of B. R., C. B. cannot discharge him, but will grant rule against officer. 
Barnes 200.] 

[A privileged person when arrested, is entitleil to be discharge^ on 
motion. 5 T. R. 686.] 

[The grounds upon which a witness is entitled to be dischaiged frrom 
arrest arc, that the arrest is a contempt of the court to which Uie party 
was giving his attendance; to such court, therefore, must application 
for a discharge be mode. Hence, the court of K. B. refuse to mscliaige 
one arrested % process of another court whilst attending commissidiers 
of bankrupt 4 T. R. 377.] 

[A defendant arrested by quo minus out tsf tlie exchequer, while mo- 
tected by the privi^ge of C. B. as a suitor there^ may be dischaiged by 
either court 3 Anst 941.] 

[An attorn^ who is arrested by capm dk.a spedal ari(gpoal out aS 
the smoe court, is not entitled to his disdiafge on serving the sheriff 
with a writ of privilege, but must plead in abatement 2 Blk. 1085. 
p. 58.] 

1 2 (£) fjMisttm 
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PRIVILEGE. . 


(B) l^ritjilegc to lie crcuseo front on office. 

An attorney shall have privile^t that he be not chosen to the tiffice 
of church waraen. 2 Rol. 272. L 15. Th. Br. 299. 

That he be not overseer, constable^ &c. ^ Th. Br. 300. Off. Br. 
160. 162. Vide Attorney, (B 16.) 

[Attornies are not privileged from serving in the militia, or paying 
for substitutes in tlieir* stead. 2 Bl. Rep. 1123.] 

[The deputy to the foreign opposer allowed writ of privilege to 
exempt him from serving constable. Bunb. 24.] 

[A baptist preacher qumified according to the stat. 1 W. & M. c. 18. 
is exempted from serving all parish offices, whether they existed before 
or were created since that act, even though he be also engaged in trade. 
Willes, 463.] 

[Allowed to a clergyman against serving tlie office of collector and 
expenditor to the commissioners of sewei*s. Str. 1107. Andr. 353.] 
[Allowed to tile deputy to the usher of the customs chosen head- 
borough ; for he is obliged to attend the court of exchequer.] 

[An officer of the customs is exempt from serving the office of over- 
seer of the poor, though he has not his writ of privilege at the time. 
T.R. 375.] 

[But refused to the chief accountant of the navy-office chosen 
churchwarden ; for he is not obliged to attend. Bunb. 255.] 

[Writ of privilege lies not for a justice of peace not to be constable ; 
he should apply to the sessions, under stat. 13 & 14 C. 2. c. 12. s. 15. 
Str. 698.] 


(€) l^rffitlege in 0utt0. 

(C 1.) By being an officer to a court, &c. 

So, if a man be an attorney, or officer to B. R., C. B., &c. he has a 
privily to be sued in die same court, and not elsewhere. Mde Abate- 
ment, (D 6.) — Attorney, (B 17, &c.) 

So, if he be an accountant or minister of the exchequer, or his ser- 
vant attending upon him in his office. Bro. Priv. 8. Vide Abatement, 
(D 6.)— Courts, (D 2.) 

If he be a seijeant at law. Vide Ley, (D 3.) 

But a servant to an officer of the exchequer, in husbandry, and not 
attendant upon the office, or his master, shall not have privilege. Bro. 
Priv. 8. 16. 

So, if land lies in ancient demesne, the Cinque Ports, See. ti5i In^eve 
domini regis turn cunitf the suit shall be for it in the court of ancient 
demesne, 3cc. and not elsewhere. Vide Abatement, (D 1, 2, 3.)— An- 
cient demesne, (F 5.^ — Franchises, (£ 1, &c.) 

[If an attorney die insolvent, having a bill due to him from his client, 
in which is included a clerk of the crown-office’s bill, he may have a 
rule to be paid by the original client, and not come in for his*share of 
the insolvent’s estate. Str. 1126. 3 B. M. 1313.] 

(C 2.) 
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(C^.) By priory of suit. 

[Where an attorney of one court sues an attorney of another, the 
piiviJege of that court which is possessed of the cause, shall be preferred. 

2 Bl. Rep. 1325.] 

So, if a suit be commenced in B. R., C. B., or oilier court of West- 
minster, and the plaintiff afterwards sues for the same cause in a base 
court, the defendant, arrested by process out of such base court, upon 
an habects corpus shall be dischari^ ; as, if a plaintiff sues in C. B., &c. 
and afterwards enters his plaint for the same cause in a court of London. 
Bro. Priv. 19. 24. 

So, if he be afterwards arrested by process out of B. R. Bro. Priv. 
22. 24. 

So, a defendant shall have privilege, if he was arrested after the teste 
of the original in C. B., though bemre the return, if the writ be after- 
wards returned; for it has relation to the tesfr, llro. Priv. 4. 

Though the plaintiff be essoiiied, or does not appear in C. B. Bro. 
Priv. 5. 

Or, be afterwards nonsuited; if the action was depending at the • 
time of the arrest by process out of the inferior court. Bro. Priv. 5. 
9. 19. 

But a defendant shall not have privilege upon an arrest out of a base 
court, if the teste of the original in C. B. &c. lie lateY than the arrest. 
Bro. Priv. 39. 53. 

Or, if the arrest was before the return of the writ, and the w^i^ never 
was returned. Bro. Priv. 5. 

So, if after a suit commenced in C. B. a plaint be in London, to 
have a foreign attachment, and the defendant renders himself to prison 
there within a year and a day to dissolve the attachment, he shall not 
have privilege ; for the render was gratis, and for his licnefit. Bro. 
Priv. 6. Cont. Ibid. 29. 

So, a defendant shall not have privilege if he be outlawed in the suit 
in C. B. before his arrest. Bro. Priv. 10. 

If the action in C. B. was commenced by covin. Bro. Priv. 19. 
31. 43. 

SL0 to ti)e prioilegeo of peero of por!iament. 

Vide Dionity, (F 1, 8fc.) 

ao to tbe privileged of ecctediadtical perdond. 

Vide Ecclesiastical PERSONSt (D.) 

ad to privilege of porliament. 

Vide Parliament, (D 17. — E 15.) 

Vide more concerning Privilege, in Alien, (C 1, &c. 7, 8. — D 2.) 
Ambassador (B). — Antient Demesne, F I, 8 dc.)— A ttorney, (B 16) 
&c. — Bankrupt (D 32, &c.) — Cemetery, (A 3.) — Chancery, (D 10.) 
— Chase, (N 3, ♦, &c.— -O 1, &c.) — Convocation, (C). — Enfant, 
(D 1, &C.) — Estates, (C3.— E3.) — Franchises,' (E 1.) — London 
(L 1, &c. — M). — Physicians (B). -r- Praerogative, (D 32. 85.) — 
Roy, (F 1.) — University (B — C). 

I 3 
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PROCESS. 


PRIVY. 

Vide Confirmation. — Fine, (1 1.) — Pleader, (O 1, &c.) 


PRIVY COUNSELLOR. 

Vide Parliament, (L 30.) — Roy, (E2, &c.) 


PRIVY SEAL. 

Vide Patent, (C 5.) 


PRIVY SIGNET. 

Vide Patent, (C 6.) 


PROBATE. 

Vide Administration, (B 6. 8, 9.) — Prohibition, (G 16.) 


PROCEDENDO. 

Vide Certiorari, (D — G). — Prohibition, (K 1, &c.) 


PROCEEDINGS. 


cDiDence. 

Vide Evidence, (C 1, &c.) 

IProcccDin00, and pleaDin00 in particular actions 

Vide Plea, — Pleader, (2 A 1, &c. to the end of the Title.) 


PROCESS. 

(A 1 .) ]^rocr 00 ; Uibo map i00ue it. 

(A 2.) In what name. p. 119. 

(A S.) Under what seal. p. 119. 

(B) SiOben procei^ 0 baU be returnable, p. 120. 

(C) iproce 00 in criminal ca 0 e 0 . p. 122. 

[(C b.) }Proce 00 in cibil ca0e0.] p. 123. 

(D) ]ProcejBi 0 in real action 0 . 

(D 1 .) Summons, p. 124. 

(D 2.) Re>8ummons. p. 124. 

(D 3.) How executed, p. 124. 


(D 4.) 
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Processt who nuy issue if. 

(D 4.) Grand cape. p. 125. 

(D5.) Petit cape. p. 125. 

(D 6.) Attachment, p. 126. 

(D7-) Distringas, p. 126. 

(D 8.) Vemreficias. p. 128. 

(D 9>} Judicial process in a real action ; summons m 
auxiUumf ice. p. 128. 

(£) Proceiei0 in peneional actionti. 

[(£ 1. a.) When issuable.] p. 128. 

f(E 1. b.) Joinder of parties in.] p. 129* 

[(£ 1. c.) Teste of.] p. 129. 

f(£ 1. d.) Where executed.] p. 129. 

[(£ 1. e.) Mode of executing.] p. 129- 

£(£ 1. f.) Service of] p. 129. 

[(£ 1. g.) Irregularities.] p. 129* 

(E 1. h.) Summons., p. 1^. 

(£ 2.) Attachment, p. 180. 

(£ 3. a.) Capias. p.ldO. 

[(£ 3. b.) Detainer.] p. 130. 

[^(E 4. a.) General rules.] p. 131. 

(IS 4. b.) Judicial process: — Levari/acias. p. 131. 

(£ .5.) Fieri facias, p. 132. 

(E 6.) Elegit. p. 132. 

(E 70 Testatum capias, ox feri facias, p. 183. 

(A 1.) }Proce00; tuDo maj; tsaue i(. 

Process, in a large acceptation, comprehends it&e whole proceeding 
after the original, and before judgment 8 Co. 157. b. Blackaniore. 
Vide Amendment^ (CL) 

But, generally, it imports the writs which issue out of any court, 
to bring the party to answer, or for doing execution. 

When the king grants an authority of oyer and terminer, the power 
to issue process is incident; ibr there cannot be oyer, if the party 
does not appear gratis^ or be brought by process. 

And therefore where justices of peace have power to outlaw another, 
they may issue a cayim ullagcUim. R. 2 Rol. 277* 1. 35. 

(A 2.) In what name. 

All process out of the king’s courts ought to be in the name of 
the king. 

By the st. 27 H. 8. 24. all writs original or judicial, all indictments 
for treason, felony, or trespass, and all process, shall be in the king’s 
name, in counties palatine, or other liberties in England or Wales.' 

(A 3.) Under what seal. 

So, all process ought to be under the gr^t seal. 

Bv the St 28 Ed. 1. 6. no writ whim oonoenis the eommoa law 
shall go out under any of the petit seals. 

14 (B) mm 
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(B) Wen process istban be returnable. 

The days for the return pf process are general or special. Co. L. 
184. b. 

By the st. 51 H. S. dies communes ; 82 H. 8. 21. 8c 16 Car. 6. in 
all real actions, (except writ of entry for a common recovery, right of 
advowson, and dower imde nihil habety) if the writ come in, or to r^ 
tumable in C. B. on any common return-day, day shall be given till 
the ninth return after, inclusive. 

In writs of entry for a common recoveiy, right of advowson, and 
dower, tmde nihil habety till* the fifth return, inclusive. 

And by the st. 32 H. 8. 21. in any writ of dower, till the sixth re- 
turn, inclusive. Vide 2 Inst. 124. 

And by the st 16 Car. 6. summons ad warrantixandum against a 
vouchee, upon appearance of the tenant in a writ of entry, or writ of 
right of advowson, (which before were made for nine returns inclu- 
sive,) shall be abridged to five returns, as it was used in a summons ad 
voarrantizandum in a writ of dower imdc nihil habet. 

By the st of Marlb. 52 H. 3. 12. conf. by the 16 Car. 6. in an as- 
size of darrein preserdmenty and gtmre impedity dentur dies de quindena 
in ^indenamy vel de tribus septimanis in ires septimarm. 

Or, by consent of the parties, a longer day may be given, if such 
consent appears upon record. 2 Inst 124. 

By the common law, there ought to be fifteen days between the 
teUe and return in summons and attachments. Co. L. 134. b. 2 Inst 
567. Mod. Ca. 146. 

[If there are not fifteen days between teste and return of capiasy the 
proceedings cannot be stayed, but the writ may be quashed; it is error, 
not irregiuoi'ity. Barnes, 76. 409, 410.] 

[If process is made returnable on a dies nonjuridicusy (as Ascension- 
day,} it shall be quashed. Bunb. 318.] 

[In a suit by bill in B. R. the essoin-day is not a return ; and if a 
Jleri facias is made so returnable, the execution is void, and the goods 
must be returned. 1 Wils. 155.] 

[If a distringas be made returnable die tuna prox. post quinden. Trin, 
it is right; for quinden Trin. is a Sunday. Str. 811. Lord Raym. 
1528.] 

[Next after eight days from, 8tc. is the same as next after the oc- 
tave, &c. Semb. 2 B. M. 1187.] 

By the st. art. super chasi. 28 Ed. 1. 15. en summons et attachments 
en plea de terrcy de sormes conteignela summons ou Vattachment le terme 
de 15 joui's d tout la mepnsy solonque la common ley. 

So, in re-suinmons and re-attachments. 2 Inst 567. 

So, in a pone ; for it is in the nature of a summons. Ibid. 

In a venire facias juratarcF ; for it is a summons to the jurors. 
Ibid. 

So, by die st 16 Car. 6. in dower unde nihil hdbety the venire fa- 
ciasf and all process, after issue joined, and before judgment, need not 
have more than fifteen days, any more than in personal acHtms. 

Soy it mojr be in process upon an infoimadon, 8tt. ivhtch does not 
go to outlawry. R. Sal, 699. 

2 But 
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When process shall be retumabk. 

But if a sunnnoiu be returned tardea itc. the alias summons shal 
hare nine returns between the teste and return. Ca..L.lS4.^ 2 Inst. 
667. R. 252. a. Hutt. 43. 

So, process to outlawiy in the crown office shall be da termino ht 
termimm. Sal. 699. 

So, process judicial in B. R. (in Middlesex particularlj) may be de 
die in diem. SaL 602. 

iCapias ad respond, tested in'Ttinily, and.retunud>le in Hilary, is 
Toid and a mere nulliQr. 3 Wils. 341. 2 Bl. Rep. 846.] 

[One day between the teste and return of a special latitat is suf- 
ficient. Strit917.] 

So, the st 16 Car. 6. return fiom Cra. Ascent. Domna to Cra. 
Trin. shall be good, though there be not fifteen days betwemi the 
quarto die post C'rm Ascent, before the essoin-day of Cra. Drin. 

So, by consent, other than the common days of return may be 
taken. Co. L. 134. b. 

So, by common law, and by the sL art. simper chart. 15. in an as- 
size before tiie justices of B. R., C. B., or justices in eyre, the justices 
may give a special day in term, or out of term; and therefore an 
attaciment in an assize need not have fifteen days before the appearance. 
Ca L. 134.b. 

[If there are fifteen days between the teste and return, both inclu- 
sive, of a tdre facias, it is sufficient. Hicks v. Jones, T. IS G. Str. 
765.] 

. And by the st 32 H. 8. 21. & 16 Car. 6., special days, where usual, 
shall be allowed. 

[In suits by bill, feri facias must be returnable at a day certain, or 
shall be quashed. Barnes, 213.] 

[If ca. sa. aj^ainst an attorney is retumaUe amMneral return, and 
not day certain, it shall be quashed, and demndant superseded. 
Barnes, 413.] 

[On the traverse of an inquisition sent out of chancery to be tried 
in B. R. the venire must be returnable on a general return, and not on 

day certain. Wils. 77.] 

So, in a writ of execution there need not be fifteen days between 
the teste and return ; as, in a scire facias for executing a fine, or re- 
covmy in a real action. Co. L. 134. b. 

Nor in a scire facias, against bail. [But there must be fiftc^ days 
between the teste of the first scLJa. and the return of the'second. 
2 Bl. Rep. 922.] 

Nor, in nper qua servitia, &c. Co. L. 134. b. 

Nor, in any judicial writ. Ibid.- 

Nor, in process amiinst an infimt to be inspected. Ibid. 

In si pone by the ^fondant. Ibid. 

Nor, in error. 2 Inst 567. 

Nor, in a venire facias upon an indictment for treason, or felony, 
taken in B. R. 2 Inst 568. 

[By stat 24 O. 2. c. 48. in real actions, if writ is returnable 
Cras.Anim., skoR ie gtom Qiund. Martin. 

Cms. Martin. — ^ Oct. Hilar. 

Oct Martin. — Quind. Hilar. 

Quin. Martin. — Cras. Pur, 


i 


Oct 
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Oct Hilar. day shall be eroen Oct. Pur. 

Quind. Hilar* ~ 

Quind. Pasch. 

Cras. Pur. — 

Tres. Pasch. 

Oct Pur. — 

Mens. Pasch. 

Quin. Pasch. — 

Quinque Pasch. 

Tres. Pasch. — 

Cras. Ascen. 

Mens. Pasch. — 

Cras. Trin. 

Quinque Pasch. — 

Oct Trin. 

Cras. Ascen. — 

Quin. Trin. 

Cras. Trin. — 

Tres. Trin. 

Oct. Trin. • — 

Cras. Anima. 

Quin. Trin. — 

Cras. Martin. 

Tres. Trin. — 

Oct Martin.] 


[There need be but fifteen days between tesfe and return of venire ^ 
and other process on writ of dower unde^ &c. after issue joined, and 
before judgment.] 

[All process having day from the fourth of Cras. Ascens. to Cras. 
Trin. are good.] 

[Summons to warrant a^inst vouchees on common recoveries had, 
abridged to four returns inclusive.] 

[Courts may appoint special returns as usual.] 

[The days of assize in darrein presentment and qtutre impedity and 
the days to be pven in attaint, stand.] 

[The quarto die pasty or day of appearance, is reckoned inclusive of 
the retum-dav, though that fall on a Sunday. 1 H. Bl. 9.] 

As to the mrm of teste or process, vide Abatement, (H 1, &c. 14.) 

(Ca.J ]proceie(0 in criminal caiecejec. 

By the common ibw, in an appeal, or indictment, for the death of 
a man, the process was a capias, and afterwards exigent and outlawry. 
Vide Appeal, (G 5.) 

But for another felony there ought to be two capiads before the 
exigent. Ibid. 

By the st. 25 Ed. 3. 14. on an indictment of felony before justices 
of oyer and terminer, a capias shall ^ to the sheriff, and on a noti est 
immitus returned, another capias to seize his goods, also returnable at 
three weeks, and if he be taken, or appear, before the return of the 
^second capiasy he saves his goods; otherwise, the exigent shall go. 
Vide Appeal, (G 5.) — Indictment (I). 

By the st. 6 H. 6. 1. Uie writs of capias before exi^nt, against any 
indicted in B. R., shall be directed to the sheriffs of me county where 
the party dwells, as well as of the county where named in the in- 
dictment, having six weeks at least, or longer, if the justices in their 
discretion think fit, before the return ; otherwise, the exigent and out- 
lawry on it shall be void. 

By the st 8 H. 6. 10. on every indictment or appeal, for treason, 
felony, or trespass, against any, dwelling in another county, than where 
the indictment or appeal was taken, after the return of the first eapiasy 
anotlier capias shall go to the sheriff of the county, where tlie party 
is supposed dwelling, returnable three months after ^te, if the coun- 
ties held monthfy; if at every six weeks, then four months after; 
commanding the sheiifl^ if the party be not found, to make proclam- 
ation 
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ation at two counties^ to appear at Uie return of the writy in the county 
or franchise where indict^ ; and if then he appear not, the exigent 
shall go, &c. 

[(C b.) lg)roccss in cibil ca6C0.J 

[A general warrant is ille^l. S Burr. 174'2. 1 Bl. 555. LoilL 1.] 

[Style of the court of King’s Bench mistaken in tiie plaint for that 
of the common pleas, vitiates the judgment LofiL 184.] 

[Where a sheriff is plaintiff, a latitat (e.gr.) directed to himself, is 
irregular. 1 Bl. 506.] 

[Process from the superior courts to be executed in Southwark, 
must be directed not to the bailiff of that borough but to the sherifl’ 
of Surrey. 14 East, 289.] 

[Though it is informal to address process to the sheriff of Durham 
direct, instead of through the chamberlain, the writ is not void ; there- 
fore, a bail-bond taken hereon is good. 6 T. R. 71.] 

[The officers appointed by law to execute tlie civil process of the 
supericy tribunals, and who alone are officers of the court, arc tlie 
sheriff of the county, and the lord or bailiff of a franchise or pe- 
culiar jurisdiction ; tlierefbre, such process directed to the bailiff of the 
Isle of Ely, instead of die sheriff of Cambridgeshire, is a nuUity, and 
the bailiff a trespasser for executing it. 3 East, 128.] 

[For the purposes of executing process, the house of one man may 
be accounted tliat of another where he has permitted him to use it us 
his own by residence therein. 2 H. B. 1 20.] 

[Process out of the palace court at Westminster may lawfully be 
executed within the palace, though the king is actually resident 
therein, and no leave has been obtained from the Board of Green 
Clodi. 3 T. R. 735.] 

[Civil process cannot be executed in any of the kuig’s palaces which 
are kept constantly prepared for his majesty’s reception ; though he 
may not reside therein. 10 East, 578.] 

[An inner door may be broken open in the execution of civil 
process. Cowp. 1. Loffi. 375.] 

[Outer door may be broken in executing process for a contempt. 
4 Taunt. 401.] 

[If a bailiff has made a legal arrest and the prisoner escapes, he 
may justify brcsikiiig open the door of the house upon fresh suit to 
retake him. Loffi. 382. 390.] 

[In the execution os well of civil and criminal process, an officer 
may call in the assistance of others, who then may justify as the officer 
may do. 3 East, 128.] 

[Though a bailiff gets in under a false pretence, yet he who resists 
him does it at his peru. Lofit 62.] 

[Proceedings are founded on the second writ in a continued process. 
2B.&P. 157.] 

[A writ may be averred when issued in vacation. 15 East, 378.] 
[To aver the issuing of a writ between the essoign and quarto (lie 
posty the court then being at Westminster,” is good. 3 T. R* 183. 
3 T. R. 787.] 

[Touching the indorsement of the time of filing the writ, see 3 T* R« 
787.] 

(D) 
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(D) lprotc00 in ml actions 

(D 1.) Summons. • • 

In all pracipes quod reddat (viz. all real actions properly and strictly 
for demand of land) the original process is a summons. 

As, in a writ of right quia dominus remissit curiam^ &c. right of ad- 
priEcipe in capite. F. N. B. 2 F. 5. J. 30. Er 

In a writ of right of ward, cessavit^ escheat, dower, unde nihil habety 
and fonrmedon. 

In all writs of entry. 

In a quod ei deforccaU 

So, in many writs of practpe quod facial as in a writ de rationabilUm 
divisisy customs and services, secta ad molendinum* 

So, in nativo habcndo, quojurey writ of mes7iey quod permittat. 

So, in all actions ancestral possessory ; as, mortd^ ancestor y aiely besaiely 
cosinage, and nuper obiiU 

So, in an assize of darrein prcseivtmeniy quare impedit juris utnm. 

In an attaint ; by the st. 23 H. 8. 3. * 

In a warrantid charltCy curia claudenday and partition. 

So, where a stranger to the writ is to be cited pendente litcy process 
shall be agmnst him by summons; as, upon vouclier, aidepriety by 
summons ad * 0 Mrrantizandumy summons ad auxiliandum. 

So, in personal actions for debt or contract, the original process is 
summons. 

(DS.) Rc*summons. 

If a summons be returned tardcy or not returned, there shall be an 
alias summons. Off. Br. 358. 361. 

Or, returned that the demandant hath not found pledges. Off. Br. 
357. 361. 

Or, that none came to show the land to the sheriff. Off. Br. 358, 
359. 

Or, that no proclamation was made according to the st 31 £1. 8. 
Off. Br. 357. 361. 

(D 3.) How executed. 

The sheriff in person, or by his bailiff, ought to summon the tenant 
in person, or upon the land demanded. FI. 6. c. 6. s. 4, 5. 

In personal actions, summons shall be to the person, ff he be within 
the county, or at his house. FI. 6. c. 6. s. 4. 

So, where die tenant has no land, whereon he may be summoned. 
FI. 6. c. 6. s. 5. 

In right of advowson, quare impedUy &c. it may be at the church. 

And the sheriff may enter the land of another, to summon the 
tenant. (1 Brownl. 158.) 

If the action be for recovery of land, it ought to be in terra petitd. 

Though he be not actually tenant of the land. FI. 6. c. 6. 

Though he has only die reversion. 

So, the heir shall m summoned on the land which descends. 

The sheriff ought to take two summoners, probos et legates homines 
to testify the sununons. 1 Brownl. 158. 1 Mod. 248. In real 
tions. 2 Sho. 282. 


And 
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And though now he does not make summons, yet it ought to be 
proved, if the summons be denied ; for the sherifi* returns the names 
of the summoners. 

So, the summons ought to be in the day-time, before sun-setting. 
R. Cro. EL 42. 

And fifteen days at least before the return of tlie writ. Co. L. 134. b. 

And by the st 31 El. 3. after summons in real action, proclamation 
shall be made of it on Sunday, fourteen days before the return, at or 
near the most usual door of the church or chapel of the town or parish 
where the land lies, on which the summons was made ; otlierwise, no 
grand cape shall go, but an alias or plnries summons. 

The summons shall be at the church-door, though the church be 
out of the county. R. Cro. £1. 472. 

And it is not sufficient to say, tliat he proclaimed all contained in 
the writ ; but he oug^lit to say, that he proclaimed that he made sum- 
mons on the land. Iv. Hob. 133. 

But, if the land be in several parishes, a summons in one is suf- 
ficient. . Hob. 133. 

So, a proclamation at the church of one parish is sufficient. Hob. 
138. Noy, 22. 

So, it is sufficient that the names of the summoners are returned, 
without saying that the summons was made. 1 lob. 133. 

How he shall wage his law of non-summons, vide Abatement, (H 53.) 

(D4.) Grand cape. 

In eUprcecipes quodreddat^ if the tenant does not appear, or is es- 
soined at die return of the writ, if he cannot save his default, he shall 
lose his land ; and therefore a giand cape issues to take the land into 
the kiiig^s hand, and to summon the party to answer for his default. 
(FI. 6. c. 14. s. 1. 3, 4.) 

The sheriff ought to take the land into die king^s hand fifteen days 
before the return of the writ. (FI. 6. c. 14. s. 1.) 

And he shall answer to the king for die profits of the land till 
judgment. 

And shall return a cepi in manus^ widi the names of the viewers 
and summoners. (FI. 6. c. 14. s. 3.) 

But, a supersedeas to the grand cape shall be granted, si erronice 
emanavit ; as, if he docs not return a proclaniaUon made according to 
the st 31. £1. 3., as, if he does not say, that proclamadon was made 
after summons. K. 1 Mod. 197. 

If it does not appear that any part of the lai^d lies in the vill, at 
the church of w'hich proclamation was made. 1 Mod. 197. 

If the return says, proclamadon was made secundum fermam statutij 

r eralW, without saying, that it was of a summons upon the land. 
1 Mod. 197. Hob. 133. 

The sheriff upon the grand cape cannot carry away any profits of 
the land, but only seize it generally. R. 1 Leo. 92. 

(D5.) Petit cape. 

In all prcecipes quod reddat^ if there be a de&ult at the return of 
the venire facias^ Sk petit cape shall be awarded for seizing the lands and 
summoning the party. 

The 
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The petii cape shall have fifteen days l)efore the return. 

The sheriff shall return cepi in mantis to the petit cape. 

But, if there 1x5 a default at the day given for battle in a writ ot 
right, tliere shall be final judgment without a petit cape. 

So, there shall be final judgment without n petit cape in all cases of 
a de&uit after verdict. 

If there be a departure in despite of the court 

So, upon a default at the venire facias in a quare impedit. 


(D 6.) Attachment. 

An attachment is awarded against a man for a contempt to the 
court. 

As, in chancery, if a deiendant docs not appear ujion service of a 
sntqxetia. Vide Chancery, (D 3, 4.) 

So, it goes as on original process in an assize of tiovel disseisin^ or oi* 


niisance. 

So, in many writs of pnccipe quod facial^ if the tenant do not ap- 
pear upon tlie summons, the process shall bo continued by attacliineiil 
and distress infinite. 


An attachment ought to be executed by the sheriff*, by taking 
pledges of the party for his appearance, and return of the attachment 
by [nedges. A. 


And if he does not appear afterwards, the pledges shall be amerced. 
Or, by attachment of the goods of the party. 

'Fhe sheriff may attach any moveable goods of the tenant or de- 
feiidiuit himself. 

So, tlie sheriff ought to return the certainty and value of the goods ; 
for per catalla ad valmtiam so much, is not sufficient. R. Cro. £1. IS. 
Cart. 225. 

And when he attaches gixxls, he d(X5s not return pledges. 

And if die party does not appear, die goods attached are forfeited. 
Cro. El. 13. Seiiib. Cart. 225. 

But a clerk cannot 1x5 attacluHl by his goods, but only by his person, 
or his lands, if he has a lay-fee. 

So, a layman ciuinot be attached by his lands, or any parcel of a 
freehold. 

Nor, by a thing fixed to the freehold. 20 H. 7. 13. b. 21 H. 7. 
26. b. 

Nor, by a chattel real. 

Nor, by his apparel, or horse on which he rides, if he has other 
gcKxls. 

So, the sheriff oiiglit to attach only a single thing, so much as will 
make die defeiidant appear ; nor divers goods, and of great value. 
Lut. 1457. So much as is sufficient for die debt. Cart. 225. 

And if he does it, and this appears upon record, trespass lies. 
Lut. 1457. Otherwise, if the value be denied, or taken by protesta- 
tion, whereon the plaintiff demurs ; for then the value is not admitted. 
R. M. 4 G. 2. in the exchequer, int Swindell and Bretiiall. 


(D 7.) Distringas. 

A distringas is a process which issues, if the defendant does not 

appear 
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appeal* at the return of the summons, or attachment; and it is called 
distress infinite, because it goes till appearance. 

And the grand distress, because it is many times awarded instead of 
the grand ca^. * 

The sheriff upon a distringas takes all the moveable goods of the 
party; and the profits of the land from the teste of tlie writ, which issues 
are forfeited to the king, and estreated into the exchequer, if the party 
does not appear. 

And the sheriff returns manucapt. per A. mde exit. 20s., &c. 

If a distringas goes instead of a grand or petit cape^ and the sheriff 
returns issues or nihil^ and at the return the tenant or defendant makes 
default, final judgment shall be given. 

The issues upon distrmgas ought to be estreated the lost day of 
every issuable term. 1 Sal. 55. 

Or, by special rule ; but this shall not be done without special cause. 
R. 1 Sal. 55. 

The issues returned upon a distringas ought to be reasonable, though 
the writ says, per omnia tirras et catalla. 

And, therefore, it is sufficient that he return the profits which may 
arise after the teste^ and before the return of the writ. 27 H. 8. S. 

Or, in a personal action, so much os may be the charge of the 
process. 

^ [The court may order issues to be increased on alias or plmies^ at 
their discretion, usually five times; the former in C. B* Barnes, 418. 
420, 421, 422.] 

[Service of venire facias ad resp. by leaving it with the clerk of the 
defendants at their counting-house, not sufficient to obtain distringas^ 
though after several ineffectual calls made for the purpose of personal 
service. 2 Price, 9.] 

[Service oi wnirc facias ad resp. served on defendant’s servant at his 
dwelling-house during his absence abroad, not sufficient to warrant a 
dish'ifigaSi nor will the court grant a rule to sliew cause why sucli ser- 
vice should not he sufficient. 2 Price 12.] 

[Where the defendant is gone abroad the service of the sheriff’s sum- 
mons granted on a writ of x)enire facias ad resp. at his last place of 
abode, is regular. Forrest, 29.] 

[The court will not grant a distrmgas against a defendant who has 
not been served with process, other than by delivery of it to a |Kjrsoii 
at whose house he had recently resided, unless it appear that he then 
lived there. 1 Price, 309.] 

[Service of venire facias at the dwelling-house on defendant’s wife, is 
go^, and the court will thereupon grant a distringas. 2 Price, 4.] 

[TTie service of a summons and execution of a distringas at the de- 
fendant’s house who had gone abroad, leaving another in possession of 
it, is r^Iar. 1 B. & P. 200.] 

[A distringas against the de^dant abroad, for a demand contracted 
by him during his absence, is re^ar. 1 Taunt. 4870 

[The court will not mnt a distringas to compel an appearance that 
the defendant is out of %e kingdom. 1 Mars. 292.] 

[The affidavit for a distringas a«inst a defendant abroad, must state 
that he is absent, in order to avoid process. 5 Taunt. 7080 

[In suits against privileged persons, a testatum distringas issued into 

a dif- 
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a diffeimt county to that in which the action is brought, and into which 
the originaT summons and distringas have issued, is regular. 4 East, 
162 .] 

[Under a distringas to compel appeairance, 4s. only can be levied the 
first time. 4 East, 162.] 

[Rule as to the increasing and sale of issues on writs of distringas. 
C. B. Trin. 38 Geo. 3., 1 B. & P. 412.] 

[Where a defendant stands out several distriilgas^ the terms on which 
the issues will be returned, are in the discretion of the court. 1 B. & 
P. 81.] 

[The ^ts of issuing writs of distringas under 10 Geo. 3. c. 50. are 
to be paid before appearance, though no issues be levied. 5 Burr. 
2725.] 

[Stat. 10 Geo. 3. c. 50. extends to all writs of distringas^ as well as 
those issued against members of parliament, as others. 5 Burr. 2726.] 

[The stat. 51 Geo. 3. c. 12. s. 2. (9 v.) does not extend to counties 
palatine. Quaere, whether it extends to the exchequer? 5 Taunt 69.] 

[Where a defendant is abroad, a plaintiff may still (since 51 G. 3. 
c. 124.) issue a distringas^ on service of the venire Jacias^ tor tlie purpose 
of com|)eIling his appearance thereby, as he might have done before the 
act ; but not for the purpose of enabling tlie plaintiff to enter an ap- 

I iearance for him, in order to proceed to final judgment as if defendant 
lad himself appeared. 3 Price, 263. Id. 266.] 

[An excessive attachment is not therefore void. 5 Taunt 69.] 

(1) 8.) Venire facias. 

A venire facias is in the nature of a summons to bring tlie party 
to answer : or, against jurors. 

[1^ m/re facias left ut the defendant’s house is good, though he is 
beyond sea. Bunb. 67.] 

[_V enirejhcias was the old process of the court of pleas in the ex* 
chequer. Ibid.] 

As to a venire facias juratores, vide Enquest, (C 1, &c.) 

(D U.) Judicial process in a real action ; Summons in 
axunlitem, &c. 

As to petit cape, vide ante, (D 5.) 

As to suiunions ad watTatUtzatidupty aiul other process against a 
vouchee, vide Voucher, (D 1, &c.) 

As to process for trial by battle, or the grand assize, vide Battell, 
;a 1, 2, 3.) 

As to process for trial in other actions, vide Enquest, (C 1, &c.) 

As to process for execution by habere facias seisiiuim, vide Execution, 
(A 2.) 

By scire facias upon a fine, or judgment, vide Fine, (E IS.)— Exe- 
cution, (A 6.) 

(E) )^roce00 in personal actions. 

[(E 1. a.) When issuable.] 

[As well a bailable as a common writ may,m suits hy bill, be sued out 
before the cause of action accru^. Cowp. 454 ; 7 T. R. 4. Iliouidi 
it seems an action lies for a malicious arrest 4 East, 74.] 


[As 
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[As a latiiai, so a capias^ may be sued out before the clause of action. 
1 B. & P. 343 ; 2 East) 333.] 

[(E 1. b.) Joinder of parties in.] 

rin bailable actions) several defendants for distinct and separate de- 
mands, cannot be joined in the same writ or in the some affidavit 
ISeaiSf in actions not bailable. 4 T. R. 695.] 

[(E 1* c.) Teste of. Vide in Abatement.] 

[If a latitat bears teste out of term it is void. 5 Burr. 2 /j86. H. 
1.& 14.] 

[Process sued out in term, may be tested as of the preceding term. 

5 Taunt. 664.] 

[(E 1. d.) Where executed.] 

[A bill of Middlesex cannot be served out of the county of Mid- 
dlesex. 1 T. R. 187. Dougl. 384.] 

[A writ, a latitat for instance, cannot be served in any other countyt 
but that of the sheriff to whom it is directed; nor can any other 
sheriff but the one to whom \t is directed, execute it. The slieriff 
has no jurisdiction out of his county. 4 M. & S. 412. 1 T. R. 187. 

6 T. R. 74.] 

[By the practice of C. B. no capias can be served out of tlie county 
into which it has been issued, 2 N. R. 167 m < 2 ven though tlie same 
officer should issue the writs, both into that county, and into the county 
and jurisdiction in which the writ is actually served ; as in tlie case of 
the county of Kent and the Cinque Ports. 2 Mars. 550. 7 Taunt. 
233.] 

[Process directed to the sheriff of Northumberland, may be served in 
Newcastle-upon-Tyne. 8 T. R. 235.] 

[(E 1. e.) Mode of executing.] 

[All inner door may lie broken open in executing process at the suit 
of an individual after demand, and neglect to open ; and semble, though 
it turn out that the property or person is not within. 3 B. & P. 223.] 

[An officer who enters a house to attach ^oods under a quare clausum 
fregit^ is not justified remaining therein, until the party pays him surety- 
money. 6 T. II. 137.] 

[(E 1. f.) Service of.] 

[Delivery of process, sealed up in a letter, is no service but from the 
lime when the party to wliom it is aildressed liappens to open it. 
3 Taunt. 234.] 

[All exception to tlie rule of C. B. for the service of process, can 
only lie made by leave of the court ; such as, that affixing the declara- 
tion in the office may be sufficient service. 1 Taunt. 433.] 

[(E 1. g.) Irregularities.] 

[By taking the de^ration out of the office, all irregularities in the 
process are waived. 1 H. B. 222.] 

[The proper stage for oUecting to irregularities in the process, is 
before appearance. 1 B. & F. 250.] 

[A motion to set aside proceedinf^ for irregularity should be made as 
soon as tlie plaintiff, by taking a new step in tlie cause, shows that he 
means to proceed ; therefore, when the defendant has been served with 

VoL. \ IL K notice 
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notice of d^Iaratioo, and interlocutory judgment having been aimed, 
with notice of executing a writ of enquiry, he is too late to take advan- 
tage of a defect in die process. 1 Mars. 550. 6 Taunt. 191.] 

[The omission in process of die day of appearance is an informality 
that inay be Waived by laches ; at least, where it appear^ that the de- 
fendant knew what was to be done. 1 Taunt 59.] 

[A defendam may move to set aside the service of a writ for irre- 
gularity at any dme before a new step is takdh in the cause. 1 Mars. 
403 ; 6 Taunt 5.] 

[If a defendant be iri^egiilarly served with process, he may apply 
to set aside the proceedings although die plaintiff may have entered an 
appearance for him, and served him with a notice of declaration, and 
given him a rule to plead. 1 Moore, 299.] 

[Where a capias per continuance is tested on the same day as the 
original capias •• a new original capias may be taken out to warrant it. 
1 B. & P. 342.] 

[A bill of Mid<llesex will not lie set aside liccatise it requires the de- 
fendant to answer in a plea of debt instead of trespass. 2 T. R. 512.] 
[The court (thougli they will set the proceedings aside) will not quash 

• a writ on the ground of its having been served in a wrong county. 
1 Mars. 9.] 

[A waiver of an irregularity in process, by appearance, does not relate 
back so as to bring the defendant into contempt for not appearing in 
time. 1 Anst. 76.] 

[The ac etiam part of the writ will not be struck out because the 

• affidavit to hold to bail is defective. 6 T. R. 13.] 

(El. h.) Summons. 

In all personal actions for debt, or upon contract, the original pro- 
cess is summons ; os, in debt, detinue^ covenant, &c. 

So, in dower. 

(E 2.) Attachment. 

So, in trespass, and other nersoiial actions vi et armis^ tlie original 
process is an attnclnnent. Vide ante, (D 6.) 

[llie first process on a justicits is nttochineiit. 5 Taunt. 69.] 

(E 3. a.) Capias. 

Vide Pleader, (2 W 3.) 

As to a capias proJinCf and capias utla^atunif vide Execution, (B I, 
2.)— Pleader, ^2 W 6.) — Uthigarv.— Wales, (B 2.) 

Capias ad satisfaciendam^ vide Execution, (C 9, &c.)-*Bail, (U 4.) 
Capias si laiatSf vide Statute Sta|)le, (D 4.) 

Testatum capias^ vide nost, (E 7.) 

[A variance between the copy of the process served, and the notice 
siibJoiiUHl, in the defendant’s Christian naiuc, is fatal. 2 B. 3c P. 38.] 
[A variance in die Inxly of the ci>py of process, from the writ itself, 
is filial, and subversive of the process and subsequent proceedings. 
I Price, 245.] 

[(B 3. b.) Detainer.] 

[A prisoner cannot he detained in on action on a judgment upon 
which, though not onlemi to be dischnrgcti, he was sii|X'rsedeable from 
ileiav. 1 H. 3c P. 361.] 

[Where 
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[Where ft defendant held to bail on a judge’s orders is disehargcti on 
the ground of a material ctmcealment in obtaining it, nil detainers by 
third persons, founded thereon, stand good. 2 B. & P. 282.] 

[A detainer may be lodged against one within tlie walls of a prison, 
on what account soever he is there.] 

[(E 4f. a.) Judicial process. — General rules.] 

[Even admitting that a se(]uestration out of chancery to compel 
appearance binds die defendant’s property from die time of awarding 
it, in the same manner that a at common law, bound from the 
feste : yet it loses its title to precedence from not being enforced widi- 
out unnecessary delay, so os to let in a subsequent execution, and render 
the sheriff (at least where he has not notice of the sequestration) an-, 
swerable for a return of 7iidla bona thereto. 4 East, 52ii ; Smith, 1 70. | 
[A sheriff may break the inner doors of n house to take under a Ji.Jlu 
without demand to have them ojicned for him. 4 Taunt. G19.] 

(E 4 . b.) Levari facias. 

Judicial process in personal actions, by the common law, was by 
levari facias^ ovferi facias. Vide Execution, (C 3, 4, &c.) 

A hxHiri facias requires the sheriff, qmxl de terris et catallis of the 
defendant levari facia t denariosj &c. PI. Com. 441. a. 

And it is in the nature of an original ; as, upon a recognizance, 
&c. by a clerk. Reg. 299. b. 300. F. N. B. 265. D. Vide Statute 
Staple, (D 3.) 

Or, judicial after judgment, against any person, ecclesiastical, or 
lay ; for it issues out of the reconl in the court where the record is 
resident, F. N. B. 265. 1). 

In all casc,s where a levari facias issues, the land is debtor. Skin. 6J9. 
[An English notice must invariably be subjoined under st. 12(hH). 1. 
c. 29. to serviceable process, though the demand is under 10/. 7 T. R. 

[Rule as to the subjoining notices to writs of summons and dislrinjras 
in actions by original quare cl. fr. C. B. Ilil. 48 Geo. 3. 1 Taunt. 

204. 49 Geo. 3. 1 Taunt 505.] 

[Any ii regularity in or want of the English notice, in the cose of ser- 
viceable process, is no ground of objection to the writ, but only to the 
eop^'. 9 East, 528. 5 'raunt651.] 

[The notice subjoined to a common capias^ iniiHt be for appearance 
on the return day, not the qmrlo die jmi. Rush ton v. Chapman, 2 B. 

& P. 340. over-riiling Sumner v. Brady, 1 U. B. 630.] 

[The English notice subjoined to serviceable process, must express 
the day of appearance in words, not figures* 1 M. 3c S. 119.] 

[If Uie year only in the notice suhioined in the service of process is 
in figures, the service is regulor. 4 M. & S. 335.] 

[In the notice to appear, at the foot of tlie process, it is not necessary 
tliat the year should he stated in words at length. Kenniii^ii v. An- 
derson, 1 Marshall, 577. over-ruling Ro^i v. Ircc, 1 Mars. 272. 

5 Taunt 65 J. Williams v. Jay, K. B., decision quoted in 5 Taunt. 
652. 11 . and abandoned by the judges of K. B. in conference with those! 
of C. B.] 

[The year in common process need not be expressed in woids at 
length. 6 Taunt. 333.] 

K 2 [Though 
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[Though the notice subjoined to serviceable process, require the 

defendant’s appearance in a past year, it is good, since this cannot 
mislead. 1 Taunt 420.] 

[Summons and notice to appear at the return, being from Easter-day 
in one month, is bad. 4 Taunt 751.] 

[If the day on which a defendant is called on to appear, be omitted in 
the notice attached to mesne process, the court will set aside the writ, 
and all subsequent proceedings, notwithstanding the defendant has suf- 
fered a whole term to elapse without giving notice to the plaintifi^ and 
does not apply to the court till after the execution of a 'writ of inquiry. 
2 Price, 9.] 

[The defendant must be named in the notice suliyoined to serviceable 
process. 1 H. B. 100.] 

[The filazer’s naipe need not be added to a common capias. 1 H. B. 

120 .] 

[The nlaintilF may sue out a qaeminuSi after having sued out common 
process for the same cause, and the court will not order the bail bond 
in the second process to be delivered up to be cancelled, because there 
was only one warrant for both processes. Wight 72.] 

(E 5.) Fierijhcta^. 

the common law, after judgm^t or a recognizance acknowledged, 
within the year the plaintiff might have a Jiai fuciasy (as well as a kvm'i 
facias) which commands quod de bonis et catallis fieri faciaty &c. 3 Cro. 

12. a. Vide Execution, (C 4, &c.) 

So, a fieri facias lies for damages recovered in an assise, as well as in 
personal actions. Keg. Ju. 18. b. 24. b. 

In u quare impedity or for arrearages of an annuity, lleg. Ju. 25. b. 
26. b. 

In a . writ of ward. Reg. Ju. 43. a. 

If part be levied by a fieri faciasy tliere may be another fiiri facias 
for the residue. 

So, if the sheriff returns, that he is a clerk, and has no lay-fee, it 
may be directed to the bishop of tlie diocese where his benefice lies. 
Keg. Ju. 22. 26. b. 

If he. be a benrficiaty in Hibernia, it may be to tlie justices of Ireland. 
Reg. Ju. 43. b. 

it* the defendant has goods in several counties, the plaintiff may have 
several fieri facials for the whole, to each county. R. Dy. 162. b. 

[If a plaintiff cannot find sufficient effects to satisfy his judgiiient, 
the court will order the sheriff to retain for his use, money which he 
has levieil in lui action at the suit of the defendant. Doug. 231.] 

(E 6.) megiU 

So, by the st. W. 2. 18. upon a judgment or recomiizonce, the 
})laintiff, or conusee, may Imve process by elegity for all the goods, 
and a moiety of the lands of the defendant* Off. Br. 77. Co. L. 289. b. 
Vide Execution, (C 14.) 

Though he liad a /feri faciasy or other execution upon which nothing, 
or only part of Uie debt, was levied. Vide Execution (H). 

But, an elegit after a fi'eri faciaSy &c. ought to recite how much was 
levied upon it. 1 Sid. 91. 

(K 7.) 
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(E 7.) Testatum capias, ov^fieri facias. 

So, if a process be returned nihil, there may be another process of 
the same nature^ with a testatim of the former writ and return to the 
sheriff of another county. Vide Execution (F). 

If tlie first process reouires the appeanince of the defendant^ the 
testatim does not issue before the quarto die post the day of return ; for 
the defendant has till then to appear. 2* Jon. 200. 

Soy die testatum does not issue before an entry upon the roll, that 
there are goods there, &c. and this is the warrant for die writ. R. 
Hob. 68. 

But, there may lie a testatum Juri facias immediately after the return 
of the first writ; for thereby the d^endant has no clay in court. K. 

2 Jon. 200. 

So, the first writ may be returned in course by the attorney, without 
going to the sheriff. R. Sal. 589. 

So, if judgment be given or affirmed in trinity term towards the 
end of the term, a testatum cajnas may issue the last day, returnable the 
first return of michaelnias term ; for the judgment relates to the first 
day of the term, or it may be returnable in the same term. R. 2 Mod. 
Ca. 190. 

[If a testatum f. fa. be sued out and executed, without an original 
f. fa. having issued to warrant it, it will be set aside for irregularity. 

3 Terra Rep. 388.] 

[But such an irregularity may be cured on the production of an 
original,/? , /a. Id. ibid, et 658. Barnes, 211.] 

[If a judgment be in one county, a ca. sa. cannot go into another 
without a testatum previously sued out, or awarded on the roll. 2 Bl. 
Rep. 691-.] 

For more concerning title Process, vide Accompt, (E 1.)— Admiralty, 
(E 18.) — Amendment, (C 1, 2.) — Assise, (B 9. — C 2.) — Attaint, (C 2.) 
— Audita querela, (E 1.) — Certiorari, (H 1, 2.)— Chancery, (D 1, &c.) 
— County, (C 9, 10.) — Courts, (P 8.) — Imprisonment, (H 1, &c.) — 
Information, (D 1.) — Lcet, (M 10.) — Officer, (G 13.) — Parliament, 
(L 18.)— Pleader, (B 7, 8.— V 1, &c.— 2 V 1.— 2 W 2, &c.— 2 X 1. 
.9.-2 Y 1.— 3 E 1.— 3 F 1.-3 1 1.— 3 K 1.— 3 M 2.24.— 3 N 2. 
3 O 1.) — Prmmunire, (C). — Prierogative, (D 73.) — Quod perinittat, 
(D 3.) — Quo Warranto, (C 2.) — Retorn (A). — Wales (B 1, 2. — C). 


PROCHEIN AMY. 

Vide Pleader, (2 C 1, 2.) 


PROCLAMATION. 

Vide Prerogative, (D2, 3.) — Copyhold, (R9. 

li^rodnmation of a 

Vide Fine, (G 1, &c.) — E states, (B 25.) 
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l^roclmnatioR of I^eUiom 

Vide CilANCERy, (D 4.) 


PROCTOR OF THE CLERGY. 

Vide Convocation. 


PROCURATIONS. 

Vide Tenths (C). 


PROFANATIONS. 

Vide Sacraments (F). — Temps, (B S.) 


PROFESSION. 

(A) I^PcofcdOion ; tobat oball be. 

Wliep ii man enters into religion after a time of probation, when he 
takes the habit, and vows obedience, perpetual poverty and clia^tity, he 
shall be said to be professed. Co* L. 132. a. 

But, of a profession made out of the kingdom, the common law does 
not take conusance ; and therefore, if he be profes.sed in Normandy,, 
lie may maintain an action, in England ; for the profession camiot be 
tried. Co. L. 132. b. 

So, a wife or an husband, cannot be professed without die consent 
of Uie husband or wife. Ibid. 

(B) Cbc effect of a profesision. 

A man professed in religion is dead in law, and his son shall inherit 
to him. Lit. s. 200. 

And he may have an assise of mor/ (T ancestor. Co. L. 132. a. 

So, if he be tenant in chivalry, his heir shall be in ward. Co. L. 
132. b. ' 

Warranty shall descend* Ibid* 

If he be a joint tenant, the land survives. Ibid. 

But, profession does not avoid hisowiiOTant; as, if tenant in tail 
makes a discontinuance, the issue shall not have a Jhrmedon during his 
natural life. Ibid. 

So, the wife of a man professed shall not he endowed : for profession 
is made witli tlie consent of the wife. Co. I^. 1 32. b. 

So, profession shall not do wrong to a stranger; and therefore, a 
descent upon a civil death docs not t^e away entry. Ibid; 

By the st 31 H* 8. (>. S3 H. 8. 29. and 5 & 6 Ed* G. 13. all persons 
professed were made able to purchase, sue^ &c. 

So, the canon law being abolished, which made tlic disability, the 
coumion law takes no notice of him. li. Sal. 162. 

Vide 
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Vide Abatement, (ES*— F 1.— II 41.}— Capacity, (D l.)--Eccle- 
biabtical Persons, (B 2.) 

PROFITS CASUAL. 

Vide PuxROUATivs, (49, 50.) 


PROHIBITION. 

(A) Co tobot court it oboH be. 

(A I.) To the temporal court, p. 137. 

(A 2.) To the spiritual court, p. 138. 

(A 3.) To restrain a nusancc. p. 138. 

(B) 15^ tobat court, p. 138. 

(C) Cbc nature of a probibition. 139. 

(D) at tobat time grantcD. p. 140. 

(£) at Uibooe instance, p. 141. 

(Fi.> jFor tobat caitoeo grantcD. p. 142. 

(F 2.) If freehold be concerned : — As a title to lands 
oc tenements, p. 14'2. 

(F 3.) To an advowson or church, p. 143. 

(F 4.) To an office, p. 144. 

(F 5.) If chattels or debts are concerned, p. 144. 

(F 6.) If the suit be for a criminal matter, p. 146. 

(F 7.) Or a matter contra pacem. p. 146. 

(F 8.) If a remedy be given by statute, p. 146. 

(F 9.) If a man be cited out of his diocese, p. 147. 

(F 10.) If a remedy be given by the common law. 
p. 149. 

(F 11.)^ If the spiritual court has not jurisdiction, 
though there be no remedy elsewhere, p. 149. 
(F 12.) If the spiritual court allows a custom, &c. 
void by law, &c. p. 149. 

(F 13.) Or allows illegal, or disallows legal evidence.. 

p. 130. > 

(F 14.) Or tries a matter triable by law. p. 150. 

(F 15.) If theicourt refuses a copy of the Ubel. p. J51‘. 
(F 16.; If a parson, &c. does wast. p. 151. 

(F 17.) Prohibition qwad, &c. p. 152. 

(G) Wbm a pcobibition ffbaU not be granteD^ 

(G 1.) When the spiritual court has jurisdiction: — 
Afi if tho salt he circa mere S2)iriluali. p. 152. 

(G2.) 
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(G 2.) For the repair or ornaments of the church, 
p* 133. 

(G 3.) For inclosing the church-yard, &c. p. 15.5. 

(G 4. a.) For admission to a spiritual office, p. 155. 

4. b.) Over churchwardens.] p. 156. 

(G 5.) Though the suit be for a right under a fourth 
part of the value of the church, p. 156. 

(G G.) Or if it be between spiritual persons, p. 157. 
(G 7.) Or if the suit be upon subtraction of tithes, 
&c. p. 158. 

(G 8.) Except where no tithes are due As where 
a thing by law is not titheable. p. 158. 

(G 9.) Or is discharged by statute, p. 158. 

(G 10.) Or by a modus decmandi. p. 158. 

(G 11.) For oblations, mortuaries, pensions, p. 159. 
(G 12.) For violence to a clerk, p. l6l. 

(G 13.) For breach of faith, p. 161. 

(G 14.) For defamation, p. 162. 

(G 15.) For matters matrimonial, p. 165, 

(G 16.) For matters testamentary As the probate 
of a will. p. 166. 

(G 17.) Bequest of a legacy, p. I67. 

(G 18.) Granting, or repealingad ministration, p. I68. 
(G 19.) Exhibiting an inventory, p. 169. 

(G 20.) Granting of guardianship, p. 169. 

(G 21.) Accounting by an executor or administrator, 
p. 169. 

(G 22.) The spiritual court, having jurisdiction, shall 
proceed, though it be contrary to the rules 
of the common law. p. 169. 

(G 23.) So where it has conusance of the principal, 
it shall determine that which is incident. 

p. 170. 

(H 1 .) l^rpceeoin 00 to obtain a probibttion. p. 171. 

(H 2.) When the suggestion ought to be proved. 

p. 172. 

(I) Drciaration upon a probibition. p. 173. 

(K) Conoultotion. 

(K 1.) When it lies. p. 174. 

(K 2.) When not. p. 175. 

(K 3.) No prohibition after a consultation, p. 176. 

(K 4.) Except where the consultation was upon mat- 
ter of form ; and other instances, p. 176. 

(A) Ca 
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(A) Co tobot court it oboU be. 

(A 1.) To the temporal court. 

If courts exceed their jurisdiction, a prohibition may be granted to 
them. 

And this to temporal as well as spiritual courts. F. N. B. 39 If. 

As if a court-baron, county-court, &c. or other inferior court in n 
city, borough, &c. bold plea of a matter out of the limits of tlieir juris- 
diction, a prohibition may be granted. F. N. B. 45. F. 46. A. U. 

2 Rol. 317. 1. 25. 30. Vide Courts, (P 15.) 

So, if the cause does not appear to be within tlieir jurisdiction. 

2 Rol. 317. 1. 40. 

Or if a single cause of action be divided into several by covin, to give 
them jurisdiction. 2 Rol. 281. 1. 27. 317* 1. 25. 

So, if an action in an inferior court be founded upon a judgment in 
B. R. or C. B. 1 Rol. 54. 

So, if in such court a foreign matter happens, which cannot be 
tliere determined, a prohibition goes to surcease, till it be determined ; 
ns in right patent in the lord’s court, if the tenant join the mise, l)y 
battle, vouch a tbrei^er, &c. F. N. B. 39 li. 40. A. B. C. 

To the Cinque Ports, if tliey confound law and equity together. 

1 Sid. 355. 

Or, proceed for tlie cause of a suit well commenced at law. 
Hard. 475. 

So, a prohibition lies to the duchy courts, and courts of a county 
palatine, if they hold plea of lands out of tlie duchy. R. 2 Rol. 317. 
1. 55. Hob. 77. 1 Rol. 42. 71* Vide Franchises, (D 1, &c.) 

So, to the chancery of Chester, &c. if it holds plea of a mutter nut 
cognizable there. R. 2 Rol. 318. 1. 10. R. 1 Sid. 189.309. Mo. 
916. Cont. 1 Rol. 246. 331. R. acc. 1 Rol. 252. 

Or, if tlie chancery there grants an injunction where it ought not. 
R. 2 Rol. 318. 1. 15. 

But, not to the chancery here. Vide Ray. 227. Sho. P. C. 63. 
Lord Raym. 531. 

So, to the sub-warden of the court of stannaries, if he, as chan- 
cellor, directs things pending in the courts of the duchy of Cornwall. 

2 Rol. 314. 1. 20. 

If the court of stannaries holds plea where it docs not relate to tin, 
and no party is a tinner. 2 Rol. 253. 379. 

So, to the court of the council of York. 2 Rol. 316. H. Mo. 874. 
Pal. 527. 

To the court of the marches of Wales. Ray. 191. 1 Rol. 83. 190. 
263. 2 Rol. 308. 327. 

[To the grand session of Wales, if process is served out of tlie ju- 
risdiction. Str. 630. 2 Lord Raym. 1408*3 

To the court of honour of the earl marshal, if it holds plea of 
things determinable by the common law. R. Ca« Pari. 61. 67. Sal. 
553. 4 Mod. 128. Sho. 353. Vide 1 Sid. 352. 

To the courts of London, if they proceed when their jurisdiction 
is determined. Sal. 425. 4 MoiL 151. Skin. 600. 

To 
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To the court of marshalsea, if it holds plea in debt upon a judg- 
ment in B. R. Sal. 439. 

To the court of requests. 2 Cro. 535. Godb. 216. 1 Rol. 263. 

2 Rol. 96. 103. 

^ To the commissioners of appeals for the excise. 5 Mod. 27U 
To the court of exchequer, if it grants an attachment for a pro- 
ceeding in B. 11. Dub. Sal. 550. D. 1 Rol. 252. 

, To a court by usurpation, without lawful authority. Sal. 553. 

As, if it usurps visitatorial authority. R^# 40, 41. Vide post. 

(Fll.) 

[Naval courts martial, military courts martial, courts of admiralty, 
and courts of prize, are all subject to a prohibition from tlie epurts 
of Westminster-Hall. 2 H. Bl. lOO.] 

[But the court will not grant a prohibition to prevent the execu- 
tion of a sentence of a military court martial passed against A. who 
had received pay as a soldier, though the proceed!^ of the court 
martial appear in some instances to be erroneous. Ibid. p. 69. Vide 
aupca^ Admiralty, (6).] 

(A 2.) To the spiritual court. 

. So, in the time of H. 3. and ever since, prohibitions have been 
granted to the spiritual court, if it holds plea of a matter, whereof 
conusance there is not allowed. 5 Ck>. de Jure EccL 11. [3 T. R. 3.] 

In the time of Ed. 1. a prohibition was granted to a bishop and 
his official, and an attachment for holding plea after prohibition. 
2 Rol. 281. A. 

So, if any claims spiritual jurisdiction, when he has it not, a pro- 
hibidon lies. 2 Rol. 313. 1. 42. Vide {X)st, (F 1 1.) 

As, if a collector of the pope holds a plea of spiritual tilings. 
2 Rol. 281. 1.23.313.1.35. 

. If any one purchases a citation from the pope to appear before tlie 
archbishop. F. N. B. 44. J. 

Or, has a citation to a court out of the realm, a prohibition goes 
to prevent his answering. F. N. B. 44. H. 

If die archbishop of Canterbury claims a concurrent jurisdiction 
with any bishop of his province ; for he cannot have it but as legalus 
natus: which Utle was abolished with the pope. R. 2 Rol. 313. 
.1.45. Hob. 17. 

When it lies to the court of admiralty, vide Admiralty, (F 2, &c.) 

(A S.) To restrain a nusance. 

So, a prohibidon lies to restrain a public nusance. Semb. Skin. 
625, 626. Vide Acdon upon the case for a Nusance, (D 4.) 

(B) IBg tobat court 

By Rot. Pari. 18 Ed. 1. The chancellor and chief justice have 
pOYfer to determine what pleas ought to be proliibited in causes eccle- 
siaslicxd. 2 Rol. 316. H. 


And 
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And therefore a prohibidon to the spiritnol court may be granted 
oy the chancery. F. N. B. 40. N. 

So, C. B. may grant a prohibidon. 2 Rol. 317. 1. S. 10. R. 12. 
Co. 59. 

And the exchequer. Adm. Ca. Pari. 58. R. Pal. 526. 

Tliough no plea be depending there of such matter. 2 Rol. 317. 

1* Sm 

So, the courts of law in Chester may fpront a prohibition to the 
spiritual court there,, if it exceeds its jurisdiction. 2 Rol, 318. I. 25. 

So, the court of great sessions in Wales, to the spiritual court tlicre, 
R. 1 Sid. 92., but the reporter makes aqu.? 

So, B. R, or C. B, may grant a prohibition to the spiritual court 
in Cliester, Lancaster, &c. though ^e courts there may do it* Coni. 
2 Rol. 318. 1. 20. Acc. ibid. 1. 25. 317. 1. 10. 

So, to the court of marches in Wales, if it holds plea of a spiritual 
matter of which it has not conusance, tliough the superior court 
cannot do right R. 2 RoIaSIS. 1. 15. 

So, to a spiritual court, which holds plea of tythes in London; 
though by the st. 37 H. 8. 12. the jurisdiction in such case is given 
to the mayor of London. R. 2 Rol. 313. 1. 25. 2 Inst 659, 660. 

Or, if a suit be there by an orphan for a legacy, goods, &c. the 
conusance whereof, by custom, belongs to the mayor and aldermen 
of London. R. 5 Co. 73. b. 2 Rol. 313. 1. 10. 

Or, against an executor or administrator, for gotnls which lidong 
to orphans. 2 Rol. 313. 1. 20. 

Or, if a suit be for probate of a will, where the probate belongs to 
the lord of a manor. Per Poph. 5 Co. 73. b. 2 Rol. 313. 1. 5. 

So, a prohibition may be granted by B. R. to the council of York ; 
if they hold plea ; of a matter within the jurisdiction of Durham, R. 
2 Rol. 314. 1. 15. 

So, if C. B. holds plea of lands held of a subject, the lord of the 
manor may have a prohibition to the justices of C. B. commanding 
them to surcease, and that the demandant sue a writ of right of pa- 
tent in liis court. F. N. B. 8. B. 39. 1 1. 

(C) CDc nature of a prohibition. 

[In prohibition, are, 1st, contempt of tlic crown j ancl, 2dly, n 
damage to the party. A suit for it must be brought in a temporal 
court, and the party prays a prohibition ; and whetlier defendant pro- 
ceed^ or not after the prohibition, and attachment goes to bring him 
into court. If he has proceeded after the writ delivered, it is a con- 
tempt; but still it is a matter examinable, - whether the court have 
jurisdiction or not. If it have not, the court will prohibit finally, mid 
give satisfaction. The party is not to have damages, if they have 
jurisdiction ; but if they have none, they have acted against tlie pro- 
hibition of law, and done the party wrong. Fort. S45.] 

A prohibition ought to be granted ex ^ebito justitia:. 1 Sid. 65. 
Per two J. Hide cont. Ray. 92. Per all the J. 3 Jac. 2 Inst. 607. 
■ Per Keeling, Hide cont. 1 Sid. 178. * ’ ; ; . 

And being intended for keeping every court within its jiiopcr ju- 
risdiction. 
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rlsdlction, the law, as to prohibitions, cannot be changed but by act 
of parliament H. 2 Inst 601. 

8o, the form of a prohibition cannot be altered but by parliament. 
2 Inst 601, 602. 

(D) at toftat time grantcD. 

Where it appears by the libel that the matter was not within the 
jurisdiction of the spiritual court, a prohibition Kes after sentence, or 
before. 2 Inst 602. 619. 2 Uol. 318. 1.45. Sal. 548. [2 Burr. 
813.] Cowp. 424. 3 Term Rep. 3.] 

So, to a temporal court, it lies after judgment, where the matter 
appears to be out of the jurisdiction. 2 Inst 602. 619. 

Or, after execution. Ibid. 

So, after sentence and appeal. 2Rol. 318. 1.48. 319. L 20. 
Agreed, 1 Sid. 65. 

f A prohibition was granted on a libel to charge a man to the re- 
pair of the church in respect of a light4iousc, after sentence, and an 
appeal to the delegates. Bunb. 81. 

After an appeal to tlie arches, and tlien to the delegates, and sen- 
tence affirmed there. R. 2 Rol. 24. 

[To a court of appeal, where it appears they have no jurisdiction 
over the subject, even after they have remitted the suit to the court 
below, and awarded costs against tlic appellant, and though the party 
applying for the proliibition he the appellant 1 Term Rep. 552. J 

So, a prohibition lies after sentence, if tlie liliel be for a thing within 
their jurisdiction, and a temporal matter becomes incident, and they 
refuse such proof ns the temporal courts allow ; as proof by a single 
.witness. R. Cro. p]i. 666. Mo. 907. R. Sho. 173. 161. 3 Mod. 
286. Sal. 547. 

[But wdiere the spiritual court has jurisdiction, or unless the want 
of jurisdiction appear on the face of the proceedings, and has pro- 
nounced sentence, there shall be no prohibition ; the remedy being by 
appeal. 2 Bur. 813. Doug. 378.] 

[If the spiritual court has cognizance of part of the charge only, 
and not of tlie rest, the court, after sentence below, will not grant a 
prohibition. 2 Term Rep. 473.] 

[If in a suit for a prestation, defendant pleads there is no pn^ 
scription, and that is denied ; yet there shall be no prohibition till 
they join issue on the plea, and it appears the prescriptive right will 
come ill question. Str. 897.] 

So, it lies after an appeal, if a thing lie litigated upon tlie ap|)cal, 
whicli upon a prohibition was determined by verdict, and then a con- 
sultation award^. R. 2 Sho. 195. 

But generally after an appeal, a prohibition shall not be allowed if 
the matter lie not apparent; for by that the party affirms the juris- 
diction. ^2 Rol. 319. 1.10. 

And if by ap)ieal he may have relief, a prohibition shall not be 
granted. 1 Rol. 319. 1. 30. 

So, after sentence, a prohibition does not go upon suggestion of 
a matter which docs not appear by the libel. 2 Rol. 318. I. 45. 
Godb. 164. 

As, 



Ai u'hose instante. 


141 
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ASj if ft libel be for non-pajinent of a rate for reparation of a 
church, a prohibition shall not gOf upon a su^stion tliat foreign 
disbursements, as for prisoners, &c. are incluora in the rate. R. 
LiiL 1022. 

If a libel be for defamation in calling whore, upon suggestion that 
the words were spoken in London. R. (Reported in Bunbury’s Re- 
ports, 312.) R. 9 Geo. 1. 2 Mod. Ca. 176. 

If a libel be in the admiralty, after sentence a prohibition shall not 
go, u|)on suggestion that the contract was upon lan^ if it does not 
appear by thelibel. R. 2. Mod. Ca. 194. Vide Admiralty, (F 9.) 

[Before sentence, prohibition issues on a suggestion of matter of 
fact not appearing on the face of the proceedings below ; after sen- 
tence it cannot be overturned by bare averment of the fact; but if 
want of jurisdiction appears on tlie face of the libel, or on the pro- 
ceedings, it shall issue after sentence. 2 T. H. 564.] 

[After sentence that the new churchwardens make a rate to re- 
imburse the former. B. R. H. 381.] 

So, a prohibition does not go to a temporal court after judgment, 
where it appears upon evidence at the trial, that the cause of action 
arose out of the jurisdiction. R. 2 l^v. 220., but ju. if the party 
demurred to the evidence, and the demurrer was refused ? 

Nor, to the admiralty. 1 Sid. 331, 332. 

So, a prohibition does not go upon the st. 23 II. 8, for siting out 
of his diocese after answer and sentence thereon ; for the party ac- 
knowledged the jurisdiction. 11. 2 llol. 318. 1. 40. Adm. P. 1 W. 
& M. inter Tiler and Mantle, Sal. 548. Vide post. (F 9.) 

A fortiori, not after excommunication, and a writ of cxcommunicatio 
capiendo, 11. 12 Co. 77. 

So, a proliibition slinll not go after a suit is entirely determined ; 
for there is not any to whom it may be directed. Per cur. 1 Sid. 166. 

[Therefore, thougli where matters arc essentially triable at common 
law, if the party come before sentence, tlie court will grant it for the 
sake of the trial ; yet, if he submit to the trial, he is afterwards too 
late. Cowp, 424.] 

[Therefore, where the pIuintilT has grounded his libel on a custom, 
and it is found against him, he shall not have a prohibition. Id. ibid.] 

So, if a prohibition be granted, and afterwards sentence and an 
appeal pass, it cannot then be used. 11. 2 Cro. 429. Vide post. 
(Kl.) ^ 

So, a prohibition docs not go after a writ of cxcommunicatio capiendo 
against the defendant, though the cause appears to be out of the 
jurisdiction, or is pardoned; for the king's writ shall not be dis- 
charged by the prohibition, nor the party delivered by it. K. 
12 Co. 76. 


(£) at instance* 

So, where the court has no jurisdiction, a prohibition may be granted 
upon the request of a stranger, as well os the defendant himself. 
2 Inst. 607. 
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805 upon motion of the plaintiff himself, who exhil)ited the libel. 
2 Inst 602. 607. R. 2 Rol. 312. 1. 10 . Mo. 780. 

[But if B wife libel to recover her fame, prohibition shall not be 
granted on the husband’s motion. Str. 576.] 

So, a prohibition may l)c sued by him in the reversion, if a libel be 
for tythes against his lessee. Cro. £1. 55. Mo. 915. 

(F 1.) iFor uiDat cau0e ^raneeD. 

A prohibition shall be panted to the spiritual court in all cases 
where the ecclesiastical juclge proceeds in a matter out of their ju- 
risdiction. 

Though the temporal court has not cognizance of the matter for 
which the libel is in the spiritual court ; for it is a sufficient cause 
for a prohibition, that the ecclesiastical court exceeds its jurisdiction. 
Godb. 246, 247. Vide ante, (A 24.)— Post. (F 11 .) 

[So, if a churchwarden has had his accounts allowed in vestry. 
Bunb. 247. 289. Str. 974.] 

[*^□10 spiritual court may com^iel tlie churchwardens to deliver in 
their accounts ; but they cannot decide on them. 3 Term Rep. 3.] 

(F 2.) If freehold be concerned : — As a title to lands or 

tenements. 

In the time of Ed. 1 . It was enacted, that conusance of pleas 
4k Jhodalibus^ lihertatihus fcodalium^ manet iis^ advocathnibus ecclesiarum^ 
rccognUionibus laicum fmlum concmicntibits^ l)elong to the king’s 
courts, and ought not to be sued before the ecclesiastical judge. 
2 Inst 600. 

And if they are, a prohibition lies. F. N. B. 40. I. 

As, if a suit be in the spiritual court de castris^ villis^ vmnet iis^ &c. 
2 Rol. 282. 1. 20 . 

So, if a suit be in the spiritual court for inclosing his land next to 
the church-yanl. Vide post (G 3.) 

[If the bounds of a church-jrard come in question. Str. 1013.] 

For a way to tiie churcli. Vide post (G 3.) 

For the making an entertainment for die parishioners at his house 
in their perambulation. Vide post. (G 3.) 

For a seat to which he has title by prescription. Vide post (G 3.) 

[If one sued for disturbing a person in his seat at church suggests, 
that he purchased an ancient house with diis seat belonging to it, to 
him and his heirs. Wils. 17.] 

[If there are reciprocal prescriptions to a seat in a church ; for diey 
they adjud^ one to be ^ood. 1 B. M. 314.] 

[If one has a prescription to have a seat in a church, and the seats 
are pulled down without his consent, and new ones built by the or- 
dinaiy on port of the jplace where the old one was; though he have 
os much seat as he had before, only not in the same place, it is ille^l ; 
and if spiritual court interpose, prohibition lies. Fort 346.] 

[So, 
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[So, where the right of election to the office of canon residentiary, 
a freehold office, is in the dean and chapter, a prohibition shall go to 
the bishop claiming a right to present by lapse, under pretence of his 
visitatorial autliority. 1 Term l^p. 650.] 

(F 3.) To an advowson or church. 

So, if a suit be in the spiritnal court* Concerning the right to an 
advowson, a prohibition goes. 

Or, concerning the right to a presentation. R. 1 Rol. 173. 

So, ader induction, whereby the church is full at common law, a 
prohibition shall be granted, if a suit be in the spiritual court, upon 
pretence that the institution was not good ; for by coiisequetioe the 
right to the church will be determined by the spiritual law, and all 
qmreimpedits ousted. R. 2 Rol. 282. 1.30.294. 1.10. Hob. 15. 
1 Sid. 293. R. Mo. 861. 

Though a qmre impedit be depending at the same time. R. 2 Hot. 
294. 1. 5. 

Though institution was granted after a caveat entered, which does 
not vitiate the institution, except by the spiritual law. R. 2 Rol. 
282. 1. 40. 1 Rol. 228. 

Or, after a duplex querela commenced in tlie spiritual court by the 
other party. R. Mo. 879.. 

So, if a suit be in tlie spiritual court for depriving a clerk, because 
the institution was not good ; for the church will l)c avoided 1^ it. 
R. 2 Rol. 282. 1. 45. 

Or, to repeal an institution and induction, because he w'os presented 
by simony. R. 2 Rol. 292. 1. 25. 

So, if a presentee to a second benefice without a dis]iensation, ex 
iJjeriori catUcld obtains a presentation from the king, and the bishop 
takes time to be advised concerning the institution, pending whicii 
U. procures a presentation from the kin{^, and institution and induc- 
tion upon it ; a prohibition shall go, it a suit be against the bishop 
for his injustice ; for this tries the right to the church. R. 8 Rol. 
293. 1. 10. 

So, if B. be sued for obtaining institution and induction after 
another was inducted. R« 2 Rol. 293. 1. 5. 

So, if a patron presents after a recovery in a quare impeditj and an 
inhibition is granted by the spiritual court to stay institution ; a pro- 
hibition goes. R- 2 Rol. 294. 1. 25. 28. 31. 

So, a&r recovery in a quare impedit^ if the patron presents, and in- 
stitution is made, and then upon a caveat an inhibition is granted bv the 
spiritual court to the archdeacon not to induct, a prohibition shall go ; 
otherwise all trials by quare impedit are ousted. R. 8 Rol. 294. 1. 15. 

So, if a siut be in the spiritual court to repeal a super-institution made 
after a recovery in a quote impedit, and before removal of the incumbent 
by a writ to the bishop. R. 2 RoL 292. 1. 45. 1 Rol. 62. 

Or, after induction upon a second institution. R. 2 Lev. 125« 

So, if institution is delayed for two months, (for which only one month 
is alloweil by the canon,) upon wliicb a duplex qua^ela is sued by the 
* patroii 
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patron to prevent a presentation by lapse, and yet the bishop after six 
months presents by lapse, a prohibition goes. 2 Rol. 294. 1. 35. 

(F 4.) To an office. 

8^ by tlie st. Ed. 1. entitled prohiHtiofarrnata de staitiio artiadarum 
dm {jncerti temporis) (Rast. Abr. Prohib. 8.), conusance of pleas of 
offices, &c. belong to the king^ s courts and ought not to be drawn 
before a spiritual judge. 2 Inst 600. Vide post (G 4.) 

And therefore if a suit be in the spiritual court for an office which 
concerns a spiritual matter, a prohibition goes, for the office is temporal, 
and the party has a freehold ; as, for the office of register of a bishop. 
2 Rol. 285. 1. 45. 2 Rol. 306. 

Though the suit be upon a supposition, that a prior grantee had 
forfeited his office for recusancy ; for the freehold will come in debate. 
R. 2 Rol. 285. 1.35. 

8o, if a suit be in the spiritual court for the office of chancellor. R. 
2 Rol. 285. 1.50. 

Or, to deprive him ; for his patent will be thereby avoided. Semb. 
4 Mod. 27. 

Though the deprivation be for his ignorance of the canon law, of 
which the spiritual court is the proper judge. R. cont. 2 Rol. 286. 1. 2. 
Cro. Car. 65. Latch, 228. Scnib. acc. 4 Mod. 27. 

So, if the suit be for the office of a commissary made by the lessee of 
a pr^nd. R. Ray. 88. 

So, if the ordinary proceeds to deprive the master of a school, who 
has a fixed allowance, without cause, a prohibition goes. R. 2 Rol. 
283. 1.5. 

Or, to deprive the parish-clerk, chosen by the parishioners ; for it is 
a lav-office. R. Oodb. 163. 

Ur, though chosen by the parson. Dub. F. g. 273. if the cause for 
deprivation be an offence determinable by tlie common law, before con- 
viction tliere. Semb. F. g. 190. 

[If parish clerk is deprived, another appointed, and the old one libels 
the. new, prohibition lies. 1 B. M. 367.] 

[If one is sued for executing the office of deputy parish-clerk, with- 
out licence of die ordinary. Str. 942.] 

But the spiritual court shall proceed against an officer in the ecclesi- 
astical court, for an offence contrary to the duty of his office, diough 
deprivation may ensue. IScinb. F.'g. 190. 

(F 5.) If chattels or debts are concerned. 

So, by the st. Ed. 1. intiUed Prohibition &c. (Rost. Abr. Prohib. 8.) 
conusance de rebus et camis peamiarumn et aliis debitis et cataUisn gua: 
lion sunt de testamento ant matrimonion bdong to the temporal court, and 
shall not be drawn before a spiritual judj^. 2 Inst 600. 2. Rol. 21 8. N. 

And if they arc drawn betore the spiritual court, a prohibition lies. 
F.N.B. 40. H. 

And therefore, if a suit be there for any goods or chattels, though 
they belong to tlie church, a prohibition lies ; a^ if a suit be for onia- 
ments, or goods given to ffie church. 2 Inst 492. 


For 
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For a bible, servioe*^book, chalice. 2 Inst. 492. 1 Rnl. 255. . 

For an image taken out of a church. 2 Inst. 492. 

For a pope’s bul^ or other charters or writings granted to a churcli« 

2 Inst. 492. 

So, if a suit be there for the profits of a benefice taken (unless it he 
by sequestration, or authority of the spiritual court). K. 2 llol. 293. 

1. 20. . . 

For trees cut down in the church«yard. 2 llol. 311. 1. 27. Cent. 
Godb. 259. Acc* if the suit be for damages. 1 Kol. 255. 

For bells taken out of a church ; for the property is iif the church- 
wardens, who may have trover. 11. Sal. 547. 

Or, for organs taken out of a church. R, llol. 57. 

[So, the court of B. H. granted a prohibition to stay a suit in tlie 
spii'itual court for breaking open a chest in the church, and taking away 
the title-deeds to the udvowson, because only an action of ti^spass or 
trover could be niiuntained in the temporal courts h>r the recovery 
thereof. 4 T. II. 351.] ^ 

So, if it be for detaining goods of an intestate, whereby he cannot 
exhibit a full inventory ; upon which the defbndnnt pleads property. 11. 
4 Leo. 150. 

So, if a suit be for a thing for which dniiinges are recoverable at 
common law ; as, upon a promise to pay such a sum. 

Though it be to be paid when, his daughter shall marry. F* N. B, 
44. A. 

If a suit be for tythes severed, which a stranger ailerwnrds carried 
away. Cro. El. 607. 

So, if a suit be for proctor’s fees, or those of a parish-clerk ; for it is 
a temporal duty, for which a quantum nuruit liCwS. 5 Mo<l. 23S. 1 Sal. 
333. It. 1 Mod, 167. Skin. 58,9. [Doug. 629. (607.) Bunb. 170, 
2 Str. 1108.] 

So, if it be for register’s fees ; for the spiritual court cannot establisli 
n fee. It. 1 Sal. 333. 4 Mod. 254. 

[An apparitor cannot sue in the spiritual court for bis fees, Doiigl. 
629.] 

So, if a suit be for debt, or upon a bond in the spiritual court, a 
prohibition lies. F. N. B. 40. 1 1. 

Tlioiigli the party acknowledges himself iiulebted, or makes a pro- 
mise to pay in the spiritual court. F, N. B. 41. B. C. E. 

Or, the debt was recovered there, and the })laintiir sues to have exe- 
cution. F. N. B. 41. 1). 

Or, the bond was given to perform a sentence there. 2 llol. 302, 
1.15. 

So, if a libel be founded upon a covenant to pay tythes. Semb, 
1 Leo. 10. 

So, if a sentence be in the spiritual court, and costs, and afterwards 
a prohibition is granted, and upon debate a consultation, and then the 
spiritual court gives costs de naoo for the delay by the prohibition ; for 
those costs denovo a prohibition goes. 11, 2 Kol. 119. » 

But, for a legacy or marriage-portion, suit may be in the spiritual 
court. Vide post, (G 15. 17.) 

So, for costs recovered there. F. N. B. 52. D. M, 

VoL. Vll. L St, 
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So^ fbr procuratidnsy gynodals, fee. though a prescription is denied; 
for they are due dejure. Ray.. 360. 

So$ if bond be dven in the spiritual court for a matter testamentary^ 
or matrimonial. F. N. B. 41. Per Dod. 2 Rol. 160. Vide post, 
(O 15, 16, &C.) 

So, for the proBts of a benefice taken in time of sequestration. 2 Rol. 

29S. 1. 28. 

So, if covenant, &c. be mentioned only as incident; but the libel is 
founded upon an endowment, &c. a prohibition does not lie. R. 
1 Leo. 10. 


'(F 6 .) If the suit be for a criminal matter. 

ScH by the st Ed. 1. intided Prohibition &c. (Rast. Abr. Proh. 8.) 
ctmusance of pleas of felons, malefactors arraigned, robbers, belongs 
to the king’s court, and shall not be drawn before a spiritual judge. 
2 Inst 600. 

So, if a suit be there for perjury in a temporal cause. 22 £d. 4. 20. 
Bro. Jurisdiction, 20. ^ 

If a suit be ex qj^ion which requires an answer upon oath to a crimi- 
nal matter. 1 Sid. 374. 

So, if there be an indictment for an assault with intent to ravish, if 
a suit be afterwards in the spiritual court fbr solicitation of cbasdty, a 
prohibidon shall go. 11. Sal. 552. [Ld. R. 809.] 

But, the spiritual court has juri^iedon for punishment of a crime 
committed in the spiritual court, and in a cause within their conusance ; 
as, ))erjury in the spiritual court in a cause of matrimony. 1 Sal. 134. 
Semb. 1 Sid. 217. Vide post, (G 13.) 

Forgery of orders. 1 Sm. 134. When a suit is there for depri- 
vation. k. 1 Lev. 138. 1 Sid. 217. 

Extortion in an ofliccr of die spiritual court. 1 Sal. 134. 

So, the spiritual court shall proceed for the punishment of adultery, 
though an action for assault and battery bo against the defendant for 
the same fact. Sol. 552. [Ld. R. 809.] 

(F 70 Or, a matter contra pacem. 

So, by die st. Ed. 1. intided Prohibition &c. (Rast. Abr. Proh. 8.) 
conusance of pleas of distresses, executions, attachments, vi lacutn ur- 
s*ests, assises, juries, secular customs, belong to the kinjifs court, and 
shall not be drawn before a spiritual judge. 2 inst. 600. 

And therefore if a suit be in the spiritual court for trespass, a pro- 
bibitfon lies. F. N. B. 40. M. 43. G. 

Though it be for entry into an house, to the intent to commit adul- 
tery. R. 2 Inst. 606, 607. 

For cutting down trees in the chiirch-jranl. 2 Rol. 311. 1. 27. 

If an arclmishop proceeds against a bishop for imprisoning another 
•n a temporal cause. Cro. El. 484. 

So, if a suit be in the spiritual court for night-walking. 2 Inst. 

(F 8.) If a remedy be given by statute. 

So, if remedy be given in any case by statute, in a temporal court, 
It'prohiliition lies to the spiritual court, if a suit l)e there. l"o. L. 96. b. 

Thoiijrh 
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'rhpugh the natter be of a spiritual nature ; except where tlic juris* 
diction of tlie spiritual court is saved by the same statute. Ibid. 

As, if a suit be in the spiritual court tor a Iqipicv devised out of lands ; 
for land is not devisable by the st. 32 H. 8. Vide post, (G 17.) 

So, if a suit be against A. for dilapidations, urho clain)s to be incum- 
bent by the st. 12 Car. 2. 17. Semb. i Sid. 100. 

[Preaching without licence is within the act of unifonnity, and there- 
fore prohibition lies to suit in the spiritual couil for it. Fort 345.] 

[A prohibition lies to a suit for marrying without banns or licence, 
since die st. 26 G. 2. c. 33. s. 8. by which it is made felony. 2 Wils. 
79.] 

[But prohibition does not lie in a suit in the ecclesiastical court against 
a quaker for repairs of the church, on st. 7 & 8 W. 3. c. 34. though the 
act gives a remedy before justices of peace; for the old remedy is not 
taken away ; so in the case of small tythes, per stat. 7 & 8 W. 3. c. 6. 
Fort. 347.] 

(F 9.) If a man be cited out of his dioccsc. 

So» by the st. 23 H. 8. 9. no person shall be cited out of the diocese, 
or peculiar where he dwells, unless it he for an oifence done by a spiri- 
tual judge, or upon appeal ; or where the immediate ordinary cinre not, 
or will not convene the party; or be himself, directly or indirectly, 
party to the matter of the suit; or, request, (in cases where the 
civil or canon law allows such request,) intreat his superior to examine 
or determine the matter, on pain of paying double damages and costs 
for the vexation, and 10/. for every person so cited, &c. 

Provided, an archbishop may cite out of the dioccsc for heresy, if the 
ordinary consent, or do not his duty. 

Provided also, an archbishop may cite any out of his dioccsc for pro- 
bate of a testament 

And, therefore, any one cited out of his diocese, may luivc a prohibi- 
tion before appearance to the suit as well us an action for double damages, 
&c. Dub. 2 Cro. 321. Adm. Cro. Car. 97. 

80, if a man be cited out of a peculiar where he dwells, before the 
bishop, lie shall have a prohibition. 11. Cro. Car. 162. Cont. per 
three J. 1 llol. 136. 

Though tlie court, to wliich he is citcil, be nearer than the court of 
the place wherq he dwells. Pul. 488. 

80, a prohibition lies, where an archbishop claims a concurrent juris- 
<lictlon with a bishop, in his province or see, in the diocese of such 
bishop, and there cites (arsons in the sfirne diocese, and will not absedve 
till he procures the cause to be transmitted to his court ; for by such 
means the statute will be eluded. R. 2 Kol. 313. 1.45. Hob. 17. 

So, if a cause be transmitted to a superior, who is not the imme* 
diate superior; for where transmission is allowed, it ought to be to 
the immediate superior, and not per saltum. R. Hob. 16. R. 

1 Sid. 90. 

So^ if he be cited at the suit of the bishop, or archbishop himself. 

2 Sho. 146. 

So^ if a suit be in the arches, when the defendant dwells in the 
diocese of London, out of the thirteen parishes which belong to tlie 
arclibisbop ; though it be as near. R. Hard. 380. 

L 2 
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But if u man resUies in the diocese of W., and has lands in his oc- 
cupation in the diocese of P., he may be cit^ to the consistory court 
of the bishop of P. for not paying a rate to die church where his land 
lies; for he is an iniuibitant there. R. 1 Sal. 164. 

So, if tythes arc due for land in the diocese of P., and the party re- 
moves to tlie tliocese of W. and there lives seven years, he may after- 
wards be cited to the diocese of P. Dub. 5 Mod. 451. R. Sal. 549. 
Carth. 477. 

So, if a man usually resides out of the diocese, but w'as in the 
diocese for trade, &c. and then there cited, it will be good, and 
no prohibition goes, though he afterwards returns to his habitation. 
Hard. 421. 

So, if a man bo cited to a peculiar, where he lives, though it be out 
of the diocese. 1 Uol. 328. Seiiib. Skin. 233. 

So, if a suit be for a legacy in the prerogative court, when the testa- 
ment was proved there, though the executor lives in another diocese. 
F. G. 110. 

So, if a man, cited to the spiritual court in his diocese, dies 
dente litc^ the executor or administrator may be cited, tlioiigh he 
dwells in another diocese ; for the suit docs not abate by the death of 
the defendant, li. 2 Cro. 483, 

So, if a suit be against executors, and one of them lives within the 
diocese, though the other is out of it. 1 Rol. 328. 

So, a prohibition does not lie, if a man in the diocese of London be 
cited to the arches ; for there is an antient composition betw'cen tlie 
archbishop and bishop of l^ondon for such pur[)ose. 11. Cro. Car. 
339. Dub. Kay. 91. Semb. Godb. 191. 

Or, if a man within an archdeaconry be sued before the bishop, 
where the archdeacon, by composition, has a peculiar jurisdiction. 
2 Rol. 357. 44(i. 41*8. 

So, a prohibition does not lie whore u cause is transmitted, ujioii 
the request of tlie inferior judge, to his immediate superior; for to tlie 
prohibition such transmission may be pleaded. Cro. Car. 162. 

And it is siinieieiit to show that it was an ecclesiastical cause, 
without saying wliat cause in particular. 11. Cro. Car. 1G2. 

That it was removed upon recjiiest, without saying, that the re- 
quest was under seal. Ibid. 

And it is suflicieiil, that the cause be transmitted to the innnediate 
superior, though the bisbo]) be passed by; as, if a jieculiar belongs to 
the archbishop, tliere may be a transmission of a cause to the arch- 
bishop, omitting the bishop. 1 8id. 90. li. inter Johnson and Lee, 
.9 W. tt. 5 Mod. 238. ; but no judgment there, though it seems that 
it was afterwanls given, Skin. 589. 

So, it is suilicient to show a request of the bishop, upon motion, 
without pleading. 11. i Lev. 225. 

But if the^ transmission be not to die iinmcdinte superior, it is not 
allowable. 1 Bi*ownl. 46. . 

So, a probibitioii does not lie for a citation out of his diocese, after 
submission to the jurisdiction of die court to wriiich he was cited j 
as, if such court has proceeded to sentence. R, Cro. Car. 27. R. 
1 Vent. 61. 2 Sho. 155. Vide ante, (D). 

Or, if the defendant has pleadeil to the libel. ^ R. Cartli. 33. 

Though 
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Thoujrh the suit be^in tlie diocese of London, aiul it appears by llie 
libel that the defendant dwells at W^inchester, which is known to"l)e in 
another diocese ; for the court has not judicial notice of the limits of 
dioceses. Carth. 34. 

Yet, if upon the libel itself it appears that the defendant dwells 
out of the diocese, or be in any other respect out of the jurisdiction 
of the ecclesiastical court, a prohibition shall go. Carth. 33. 

So, a prohibition did not lie for a citation out of the diocese to the 
high commission, which was erected by the st. 1 El. after 28 II. 8. 

I llol. 174. 

(F 10.) If a remedy be given by the common law. 

So, a prohibition lies, if a suit be in the spiritual court, tor a mat- 
ivr for which there is remedy by the eoininon law. Co. l^. 9(). b. 

As, for a fact, for which trespass lies at common law. ^’ide ante, 
(F 5.) 

[If executor libels for Uikiug a thing without his consent, which 
defendant pretends w»is (hnttiiu causa mortis ; for it may be tried by 
sK'tion of trover. Str. 777.J 

[Prohibition lies to the spiritual court to stay proceedings for 
oiliinga woman a “ w’hore,” in Loudon, t Ibir. 2 US, 4 Bur. 2032.'] 

[The remedy for l>reaking o])eii a chest in the church, and taking 
away the liiie-decds to the advowson, 4s in the temporal, not the 
spiritual court. 4T. H. 351.] 

(F 11.) If the spiritual court luis not jurisdictiou, tliough 
there be no remedy elsewhere. 

So, a prohibition lies, where the spiritual (X)ui't has no jurisdictiou ; 
as, to a suit before tlie pope’s voWavloY pro lesion ejidei * for the pope’s 
collector has no jiirisdictioii in this realm. Bro. Jurisdiction, 20. 

If a bishop, &c. acts as visitor, where he has no visitatorial power. 
Ibig. 40, 41. Sal. 553. Vide ante, (A 2.) 

If a court of judicature, erected after die fire in I^ondon, net after 
their authority is determined. 4 Mexi. 151. .Sal. 425. 

(F tf the spiritual court allows a custom, &c. void 

by law. 

So, a prohibition lies, if a suit be in the spiritual court for a thing 
not allowed by law ; as, if a suit there be founded upon a custom 
void in law ; as, upon a custom, that the inhabitants of such a house 
ought to find eating and drinking for the parson and churchwardens 
going in procession in the rogation. R. Mo. 916. 1 Rol. 259. 

So, if a suit be there for tythes of things, for wliich none are due^ 
by law. Vide post, (G 8, &c.) 

So, if a suit be for a thing allowed by the civil law, which is not 
lawful by the common law; for this shall be preferred. Sti. 10. 

So, if a suit be for a legacy, when, upon a legal construction of the 
will, none is due. 2 Rol. 414. 

[On a libel in the court of dean and chapter, a peculiar, against A. 
for preaching without their licence, the power to licence is personal 
to the bishop or archbishop, not to the ordinary. Fort. 345.] 

L 3 [la 
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fin II suit by the next of kin, for n distribution of surplus, there 
being a legacy to the executor. Str. 865.] 

[If the ndministriitor of an executor is sued for a legacy given by 
testator. B. R. H. 185.] 

[Custom to pay a fee for churching a woman at the usual time, 
whether she is churched or not, is void ; because uncertain as to the 
time, and unreasonable, for she may be dead. Ld. Kayni. 1558.] 

. (P 13.) Or, allows illegal, or disallows legal evidence. 

So, a prohibition lies, if another court determines by improper 
evidence; as, if the commissioners of appeals for the excise de- 
termine by minutes of the evidence, taken by a justice of peace, and 
do not examine witnesses viv^ voce. R. 5 Mod. 272. 

So, if in the spiritual court, payment, &c. pleaded, is disallowed, 
Ijecause proof of it is made only by a single evidence. Cont. 1 Kol. 
12. 1 Sid. 161. R. ncc. 2 Rol. 414. R. 3 Mod. 286. 1 Sho. 158. 

Carth. 142. Vide post, (G23.) 

But there shall not he a prohibition, because the spiritual court re- 
quires proof of a negative; as, if to libel for tytlies, the deiendant 
pleads that the narson did not read the 39 articles, and the court re- 
<|uires proof of the plea ; for it is presumed at law tliat the parson did 
read them, if the contrary be not proved. R. 1 Rol. 83. 

(F 14.) Or, Uies a matter triable by law. 

So, a prohibition lies, if the spiritual court proceeds to the trial of 
A custom, or prescription, which are triable only by the common law* 
Carth. 33. Vide post, (G 10.) 

If it proceeds to try the limits of a parish, which are triable by the 
common law. 1 Rol. 382. 

So, ify upon a libel for tythes, the defendant makes title by lease ; 
for this is determinable by the common law. H. 1 Rol. 61. 

[Where a tnodiis is pleaded to a suit in the ecclesiastical court for 
tythes, its jurisdiction is at an end. 1 T. R. 552.] 

So, if upon a lilx*! for an account against nn executor, he pleads a 
deed of gift by the testator of his goods to anotiier, and the spiritual 
court does not allow it. 11. 1 Rol. 123. 

If on a libel for tytlics due only by custom, the custom is denied. 
Per Uiree J. Het. 13. 

So, if it proceeds to swear a parish-clerk, churchwarden, &c. named 
by the parson, when by custom lie should be named by the vestry. 
U. 2 Cro. 670. 

But, after veixlict for a custom or prescription, wliich allows a 
mrisdiction in tlie spiritual court, a consultation goes. Carth. 33. 
Het. 13, 14. 

So, a prohibition goeS; if the spiritual court, in a cause within their 
jurisdiction, examines to matters deliors t us, where a grant of an ad- 
ministration is prayed to be revoked, if tlie spiritual court examines 
him concerning covenants, or what land he has by descent, &c« 
Mo. 906. 

In a prosecution in the spiritual court for incontinency, if the 
spiritual court examines the party upon oath, whether he did the fact 
allied. R. Mo. 906. 


(F 15.) If 
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(F 15.) If the court refuses a copy of the libel. 

So, by the 8t 2 H. 5. 3. and 2. (or 2 & 3) Ed. 6. 13. he that sues a 
prohibition must deliver to the court a copy of the libel ; and there- 
fore if the spiritual court refuses a copy of the libel, a prohibition lies 
quotisqtte^ &c. after whi^^the spiritual court cannot proceed till a copy 
is granted. Mo^l. Co. 308. Sal. 553. K. 4 Ed. 4. 37. b. Hara. 
364. 

If a prohibition be granted before a libel exhibited, he may after- 
wards exhibit i^ but do nothing uUra. Per Holt, Mod. Ca. 308. 

So, a prohibition shall hQqtumque^ for refusing a copy of tile articles. 
11. 1 Vent 5. Mod. Ca. 87. Haiti. 364. 

^ And if he be excommunicated for want of an answer before a copy 
given^ the prohibition shall contain a matidamus for absolving him. 

1 Vent 5. Ray. 170. U. 1 Sid. 403. 

And if he has appeared, and is excommunicated for that cause, ho 
shall be absolved wiuiout an oath adparemL mandaiis ecclesia. 1 Sid. 
232. 

So, there slndl be a prohibition for refusing a copy of a libel, though 
the proceeding be ex officio^ as well as between party and party, ll. 
cont Mo. 756. 2 Cro. 37. Semb. acc. 2 Cro. 388. R. acc. Kay. 
170. R. Mod. Ca. 87. Acc. Mo. 917. Per Holt Sal. 553. 

So, there shall be a prohibition, if the libel exhibited does not as- 
certain the offence ; as, if it be for certain offences. Hard. 364. 

So, alter a prohibition for refusing a copy of the libel, if a copy be 
granted, he may have another prohloitioii uiion the merits. R. Mo. 
917. 

But if a copy be granted, the first prohibition shall be discharged 
ipso facto without a writ of consultation. Mod. Co. 308. 

And therefore, there cannot lie a prohibition for denying a copy of 
the libel, and upon the merits, together; for if the prohibition for 
refusal of a copy be discharged, by the granting it, there may after- 
wards l>e a prohibition upon the merits. R. M(kI. Ca. 308. 

So, if a prohibition for refusing a copy of a libel be absolute, it 
shall be discliarged by a supersedeas. 1 Vent. 5. 

So, a prohibition for refusing a copy ought not to be granted till an 
affidavit of the refusal. 1 Vent 252. 

(F 16.) If a parson, &c. docs waste. 

So, a prohibition goes to prevent damages to any ecclesiastical pos- 
session ; as, if any does waste in the houses of a parson. R. Mo. 91 7. 
1 Rol. 86. 167. 

Or, cuts down trees growing upon his lands. Mo. 917. R- 
1 Rol. 335. 

Though it be for iron-works, or oUier use$, except the repair of the 
church. 1 Rol. 335* 

So, if a parson, after a recovery against him in a qmre impeditf 
continues in possession, and commits waste. Ibid. 

So, if the vicar cuts down a tree in the church-yard. 2 Rob 1 H. ^ 

[llie court of Common Pleas lias no power to issue an original writ 
of prohibition to restrain a bishop from committing waste in the pos- 
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sessions of his see; nt least at the suit of a stranger. 1 Bob< & Pul. 

105*. Semb. That no court of common law has that power. 
Ibid.- Qjuare, If the court of chancery has that power ? Ibid.] 

(F 17.) Prohibition quoad^ &c. 

So» if a suit be in the spiritual court for a gpiatter within their conu« 
sance, mixed with matter of which the court has no jurisdiction, a 
prohibition shall go quoad the part of which it has no jurisdiction. 
R. Mo. 873. Sti. 10. 1 Sid. 251. 

As, if in a suit for tythes the sentence be for the treble value, there 
sliall be a prohibition quoad the treble value. R. Mo. 873. 

So, if a suit be against a bishop for granting institution and in- 
duction, after a duplex querela against him, there shall be a prohibition 
fmoad the repeal of the institution, not quoad the contempt. K. 
Mo. 87y. 

(G) CSIbcn pi'oIjiOition 0^11 not Pc grantco* 

(G 1.) When the spiritual court has jurisdiction : — As if 
the suit be circa mere spiritualku 

But a prohibition docs not lie, if the spiritual court proceeds only 
for a matter within their jurisdiction. 

By the de cirmmspectc aifatis 1. the court Christian shall 

hold plea of things mae spiikualia^ notwithstanding the king’s pro- 
hibition ; ns, for penance, corporal or pecuniary, pro peccato 7}iorfali, 

, And, therefore, the spiritual court may punish, by ecclesiastical 
censures, a})ostacy, heresy, blasphemy, schism, &c. 5 C’o. 9. a. Dc 

Jure EccL 2 Inst. 488. 

So, fornication, lulultery, &c. • 5 Co. Dc Jure EccL 9. a. 

^ Incest, or solicitation of chastity. 5 Co. Dc Jure EccL 9. a. 
2 Inst. 488. 

Suspicious, living without marriage. R. Jon. 259.* 

So, adultery, &c. though the husbmid had an action for an assault 
upon his wife. Per Holt, Sal. 552. 

Neglect to resort to church for divine service. 1 Sal. 166. Mod. 
Ca. 189. 

So, if a man does not resort to the parish church. Dub. 1 Sal. 166. 
M(xl. Ca. 189. Vide infra. 

If he resorts to an unlawful conventicle ; for false worship is with- 
in ecclesiastical conusance. R. 2 Vent. 44. 

So, the granting of orders belongs to the spiritual court. 2 Inst. 
488. 5 Co. De Jure EccL 9. a. 

So, the granting of a licence ad pradicandum. Vide infra. 

And a prohibition shall not go, though it be to him who has a 
donative. R. 1 Mod. 90. 2 Keb. 876. Vide infra. 

So, the admission and institution of a clerk are within the juris- 
diction of the spiritual court. 5 Co. 9. a. De Jure EccL 
t So, simony is within the jurisdiction of tlie spiritual court ; and if 
a suit be there to punish it, a prohibition does not lie. 2 RoL 292. 
J. 40. Mo. 914* 5 Co. 9. a. Dejure EccL 
Though the suit be after a presentation to the church upon the 
siinoniacai contract. R. 2 Rol. 292. 1. 40* 
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■ So, if a parson be by simony, and he sues in the ecclesiastical court 
for tytlies, and the defendant pleads that he is simoniactt.^, a prohi-« 
bition does not lie. Semb. Mo. 777. 

So, the celebration of divine service is of spiritual conusance. 

5 Co. 9. a. De Jure EccL 

And therefore, if the spiritual court proceeds to punish the neglect 
of the celebration, a prohibition does not lie. Co. Ij. 96. a. 

Or, if it proceeds by libel for not taking the conuiiunion in his 
parish-church. Hard. 406. 

Tliough he pleads that he received it alibi ; for the spb*itual court 
is judge of it. II. Hartl. 406. IL cont. Skin. 101. 

So, if the libel be, that he did not resort to his parish-church. 
Seinb. 2 Ilol. 438. 455. Vide supra. 

So, if the spiritual court ))rocceds against any one because he 
preached without licence, a prohibition does not go. Vide supra* 
Vide F 8. contra. 

Tliough it be by the incumbent of a donative. Semb. 1 Mod. 90. 
Vitle Donative. — Vide supra. 

[To a suit for l)aptizing, and perlbrining otlicr ministerial oflices in 
the parish of A. without licence from the bishop. 2 W ils. 79.] 

[To a suit for brawling or smiting in a churcli or church-yard, 
though there has been no previous conviction at law; for that relutc^s 
only to striking with a wea})on, or drawing it to strike. 1 11. M. 240.] 

So, if the spiritual <court proceeds for defamation of the common 
prayer. 2 Mod. Ca. 338. 

So, for defamation of the church established in Enghuid. 2 Mod. 
Ca. 338. 

So, the instruction of youth is within their conusance; and, there- 
fore, a prohibition docs not lie upon a libel for teaching school without 
licence. 1 Mod. 3. Unless they demand the penalty by the sUitute. 
11. 2 Lev. 222. 

[Masters of grammar-schools must be licensed by the ordinary, 
who may examine a party applying for a licence iis to his learning, 
morality, and religion. 6 T. 11. 490.] 

(G 2.) For the repair or ornaments of the church. 

So, by the st 13 Ed. 1. dc circ, agat, the court Christian shall hold 
plea for not repairing or adorning the church, or not inclosing the 
church-yard. *5 Co. 9. a. De Jure EccL 

And, therefore, if a suit Ije there for not repairing the nave of the 
church, a prohibition does not lie. F. N. B. 50. N. 2 Inst. 489. U. 
5 Co. 67. Jeffreys. 11. 1 Mod. 194. 236. 

And if a suit be for not repairing of the church generally, a pro- 
hibition does not go; for it shall be intended on\y pro nave ccclesia:. 
1 Mod. 236. 

So, if a suit be for not providing ornaments agreed by the vestry ; 
as, more bells, Sep. R. Poph. 197. 

[No prohibition lies to suit of the ordinary to deface ornaments 
(as arms) set up in a church without his consent. Str. 570.] 

[If, in a dispute before the ordinary about erecting a monument, one 
appeals to the arches, such appeal lies, and no prohibition shall go. 
Andr. 69.] 
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Or, for not rqioiriiig a public chapel, which bdoogs to a church. 

2 Inst. 

So» if a suit be against a parson or impropriator, for not repairing 
the chancel. 1 Mod. 260. 2 Mod. 259. 

Though the ecclesiastical court proceeds to seouester the profits of 
the impropriation for such intent. Per three J. North dub. 1 Mod. 
259. K. cont. 2 Mod. 259. 

Though it be suggested that he was overcharged ; for he may have 
remedy upon an appeal. 11. 2 Rol. 289. 1. 40. 

Or, that ail the parishioners are not rated. Cont. 2 Rol. 291. 1. 12. 
R. acc. 2 Rol. 290. 1. 15. R. 1 Vent. 308. 

Or, that he has been exempted for sixty yeai*s ; for he ought to 
show his exemption. It. 2 Rol. 290. 1. 10. 

Or, that he repairs a chapel of ease in the same parish. 2 Rol. 
311. 1. 20. 1 Rd. 126. 

Though a small matter be inserted in the same rate, other than for 
the repair of the church ; as, for the prisoners of B. R. Lut 1023. 

So, if a rate be by vestry of a parish for the repair of a church, 
the spiritual court may inforce the payment. 1 Mod. 194. R* 
2 Mod. 8. 

So, if a rate by commission of the ecclesiastical court, or by some 
parishioners, be confirmed by the vestry. 1 Mod. 194. 

So, if a rate for enlarging or rebuilding the church. 1 Mod. 236. 
R. 2 Mod. 222. • 

[So, on a rate made for erecting galleries, said in the libel to be 
ra^ according to an antient and standing rate, and to be jKi'petua 
JiUnr. temjmibtis. Fort. 346.] 

So, if a suit be for a rate assessed upon the hall of a company in 
London, in die same parish. R. 2 Jon. 187. 

[In a suit for removing die reading-desk, where the judge was the 
person that read prayers, and the sentence by default, prohibidoii 
denied ; for no difference between sentence by default or on hearing ; 
and no prohibition after sentence, for there may be an appeal ; and so, 
if a man judge in his own cause. Fort. 199.] 

[If in a cause to obtain a faculty to erect an organ, diere is a 
citadon to the parishioners to show cause, the court will not grant 
prohibition, on a suggestion that die ecclesiastical court ore about to 
try a custom ; for the citation was nugatory, the parishioners consent 
being unnecessary, and the prohibition would be immaterial. 3 B. 
M. 1689.] 

But a proliibidon lies, if a man is charged to die repairs, who, by 
custom or law, ought to be exempted. 2 Rol. 289. H. 290. 1. 

'Who shall be exonpt or not, vide Esgliae, (6 2.) 

8cs if die charge is expressly to the repair of the chancel as well 
as navis eccksia. 1 Mod. 236. 

If a libel be for non-payment of a rate made for repairs by a com- 
mission out of the ecclesiasdcal court, without con^t of the vestry. 
R. 2 Mod. 8. 

So, a prohibition does not lie for a suit for the not finding decent 
cmaments in the church. 2 Inst. 489. Lutw. 1023. 

Who shall find ornaments, vide Esglise, (G % ) 

Nor, 
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Nor, to ft suit fcr a (iicalty to have a seat in nave ecelesue, Gocl. SMK). 

Vide post, (G 3.) — Esglise, (G S*) 

Nor, to a suit for a way to a church, if the prescription, or right, 
to it is not denied. Semb. 2 Rol. 41. 

But a prohibitton lies upon a suit for ornaments, when he was not 
a parishioner. R. 2 Rol. 262. 270. 

Or, if charged by a rate upon his land ; for it is a personal duty. 
2 Rol. 262. 270. 

[The ordinary cannot punish a single trespass in the body of die 
church, if it does not binder divine service; as, for makgsg a hole iu 
the church-wall, or cutting the boughs of a yew-tree in the church- 
yard. Buiib. 229.3 

(G S.) For not inclosing the chnrch*yard, &c* 

So, a prohibition docs not lie if a suit be there for not inclosing 
the church-yard. 2 Inst 489. 

Nor, for a nuisance, or other matter done in the church-yard. iL 
Cardi. J52. 

But a prohibition lies, if a suit be in the spiritual court to inforcc 
any one, bound by prescription, to maintain the fence of his land 
next to the church-yard; for this is a charge upon a temporal in- 
Iieritance. 2 Rol. 287. 1. 35. 

[Prohibition lies to a suit to show cause why licence should not be 
granted to build a charity-school in the church-yard. Str. 1 126.] 

Or, for an erection upon his soil, not part of the church-yard, 
though he stops the lights of the church. 11. Garth. 152. 

So, it lies, if a suit be there ex officio for a way to the church. It. 
2 Rol. 287. 1. 1. 5, 

Or, for finding entertainment for the parishioners, in his house, in 
their perambulation. K. 2 Ho). 287. 1. 15. 

So, a prohibition does not lie u})on a suit for dilapidations. 5 Co. 
9. a. He Jute EccU 

Nor, to have a faculty for a seat in nave eccksia:. Godb. 200. Vide 
ante^ (0 2.) 

Or, for enjoyment a seat which he claims by a prescription, if 
the other, who prays the prohibidon, does not insist also upon a pre-i 
scriptive right in himself. R. Sal. 551. 

But if a libel be in the spiritual court for a seat, where the odier 
by prescripdon has enjoyed and repaired it, a prohibition lies. Vide 
Esglise, (G S.) 

So, if the ordinary direct a seat to A. and his heirs, without re- 
striction to the time that they continue |)arishioners, it will be bad, 
<ind a prohibition goes. R. 2 Rol. 24. 

(G 4. a.) For admiasioD to a spiritual office. 

So, a prohibidon does not lie, if a suit be in the spiritual court, 
for Emission to a spiritual office; as, for swearing churchwardens 
chosen, accorffing to the can. 3 Jac. 89., which dir^ts, tliat one shall 
be named by the nnnister, the Piber by the piurishioners. Vide ante, 
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To swear churchwardens to do their office generally. R. 1 Vent. 
127. 2 Mod. 278. 

• [To a libel for not taking on him the office of chapel warden, pro- 
hibition does not lie, though the church be a donation. Str. 715.] 

So, if a suit be for having been admitted to deacon’s orders before 
the age of twenty-three, or to priest’s before twenty-four years ; though 
this be prohibited by the st. 18 £1. 12. K. S Moef. 67. 

So, a prohibition does not lie, if there be a libel to compel chiirch- 
wai'dens to do their duty ; as, to render an account according to the 
cun. 3 Jac. Hff, where they refuse to account. A dm. 2 Rol. 71. 2 Jon. 
132. 

But, if the spiritual court will swear both churchwardens chosen by 
the parson upon some antient canon, and refuse him chosen by the 
parishioners, a prohibition goes. 11. 2 Rol. 287. 1.25. 

So where, by custom, the parish chooses both, and the spiritual court 
will admit one chosen by the parson. R. 2 Rol. 287. 1. 30. 

So, if a suit be there, to compel the churchwardens to account there, 
where by custom they ought to account before twenty-four heads of the 
parish. 11. Lut. 1029. 

Or, to compel an oath to do a thing out of their office. Semb. 
1 Vent. 114. 127. Vide Esglise, (Fl.) — Serement (B). 

Or, to compel one to be sworn, who has a privilege to be exempted. 
Pal. 392. 

Or, to compel an account in the spiritual court, after an account 
before the minister and parishioners, according to the can. 3 Jac. 89. 
without cause. R. 2 Rol. 71. Adm. 2 Jon. 132. R. M. 4 Geo. 2. 
in exchequer, inter Snowden and Herring. Vide Esglise, (F 2.) 

So, if by custom the parishioners choose a parish-clerk, and a libel 
be to establish aiiotlier, choseti by the parson according to the canon, 
a prohibition goes. Godb. 163. 

Though the libel be against him for a collateral matter, which sup- 
poses him no clerk. Ibid. 

[If there is a suit for removing a parish-clerk, and punishing him for 
immoralities punishable by the temporal laws, there may be a prohi- 
bition as to all but the deprivation, but not as to that. l.d. ilayni. 1507. 
Str. 776.] 

[(G 4. b.) Over churchwardens.] 

[An ecclesiastical court may compel churchwardens to deliver in their 
accounts, but cannot decide on the propriety of the charges. 3 T. 
R. 3.] 

((j 5.) For tythes : — Though the suit be for a right under a 
fourth part of tlie value of the church. 

Conusance of the substraction of tythes, by a parishioner from the 
liarson, belonged originally to the spiritual court. Semb. cont. 2 Inst. 
489. Acc. 2 Inst. 363. 490. Vide Dismes, (M 2.) 

Not the conusance of the right to tythes. 2 Inst. 489. 661. 

But now, by the St. circ. agat, 13 £d. 1. art. Cl. 9 Ed. 2. 1, 2. the 
court Christiim shfdl hold plea of the riglit, as well as of the substraction 
of tythes, if a fouith part of the value of the church be not demanded. 

By 
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By the st. 27 H. 8. 20. and 32 ii. 8. 7. any person, ecclesiastical 
or lay, may convene for substraction of tythes lx*tore the ecclesiastical 
judge. 

And, by a proviso in the st 32 H. 8. and 2 & 3 Ed. 6. 13. a suit for 
such substraction shall be betbi*e the ecclesiastical judges and not before 
any other judge. 

So, by the st 2 & 8 Ed. 6. 13. if predial tythes be carried away with- 
out being set out, &c. the party may sue for the double value before the' 
ecclesiastical judge, according to die ecclesiastical laws. 

And, therefore, in all cases where a suit lies by sfiolialion in the 
spiritual court for the right to tythes, no prohibition shall go; viz. where 
the right to the patronage or presentation cannot come in debate. K 
N. B. 37. E. 51. C. Vide Disines, (M 1.) 

But where tlie right of patronage may come in debate, a prohibition 
goes; for their spoliation does not lie; as, if the defendant does not 
claim by institution. Vide Dismes, (M 1.) 

Or, claims by the presentation of another patron. Vide Dismes, 
(M 1.) — Ante, (F 3.) 

Or, above the fourtli jiart of the value of the church. Vide Dismes, 

(Ml.) 

(G G.) Or, if it be between spiritual persons. 

So, if a suit be in tlie spiritual court for tythes, where the question 
is, wlietherthcy belong to the parson or the vicar ? no prohibition g(K\s; 
for both are spiritual persons. U. 2 Hoi. 310. 1. 25. 2 llol. 55. 2 Bid. 
157. 1 Leo. 9 k 128. 

[Where the riglit to tythes is admitted, and a question arises between 
the rector and vicar to whom they are payable, that question is triable 
in the spiritual court, and no prohibition lies. Will. (>80.j 

[As, in a libel against a parishioner for tythes of turnips ; who pleads 
a custom to pay to improi)riator.] 

Or, whether they belong to the parson or the chantor. U. 2 llol. 
310. 1.25. 

I'hough one of them claims by letters patent. 11. 2 llol. 310. 1. 15. 
So, if a suit be between tlie vicar and the lessee of the impropriator. 
Dub. F. g. 79. 

So, if a suit be by a parson against an impropriator being a layman, 
where the question is only whether they are great or small tydies. 

Though the impropriator insists that by custom the land ought to be 
sown with corn. 11. 2 llol. 310. 1.50. 311. 1.35. 312. 1.30. 

Or, if a suit be for a portion of tythes in the parish of B. and the 
parson of B. claims intmsse suo. 11. 2 llol. 312. 1. 20. 

Though the bounds of the parish be in dispute. Jl- 2 Rol. 3J2. 

1. 3a 

So, if a suit be against A., being a parishioner, for a portion of 
tythes, or upon a modus, who iasists timt it belongs to the vicar, or vice 
versa* 11* 2 Rol. SI 1. 1.10. Mo. 937. Godb. 50. 

Or, to him, by a lease from the vicar. R. 2 Rol. 310. 1. 30. 

Or, to the vicar, by endowment of the parson. R. conk 7 Car. but . 
R. acc. 11 Jac. 2 Rol. 8 la 1. 35. Semb. cont. Mo. 780. 

[If the archdeacon sues for procurations, though against a turate, 

where 
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where there is a rectory impropriate, and no vicarage endowed. Str. 

(G 70 Or, if the suit be upon substraction of tythes, &c. 

So, if a suit be in the spiritual court for tythes substracted or detuned, 
no prohibition goes. Vide Dismes, (M 2.) 

Though the parishioner allies a custom to take back thirty sheafi 
of tothes severed, without more. Semb. Godb. 2S4. 

Though the parishioner severs his tythes, end afterwards carries 
them awav. Mo. S12. Cro. £1. 6Q7. 

Though the parishi(mer has made a composition ibr them by parol, 
if there be not a lease for life, or for years, R. Cartli. 70. 

So, if the suit be for a modus. Latch, 125. S Bui. 241. 

Or, for tythes due only by custom. PaL 380. 

(G 8.) Except where no tythes are due: — As, where a thing 
by law b not tithable. 

But if a suit be in the spiritual court for tythes of things, for which 
no tythes are due per legem terras a prohibition goes. R. 1 Rol. 379. 
1 Rol. Abr.635. C.641, 642. 644, 6tc. Seld. de Dec. ch. 14. s. 3. 
Vide Dismes, (M 9.) 

Or, for tydies of barren land, exempted for seven years by the 
8t2&3£d.6. 13. 

Or, for tythes in specie, where a personal tythe only is due. 2 Cro. 
523, 524. 

So, if the suit be for tythes of a prebend from a bishop, who pre* 
scribe (as he may, being a spiritual person) in new dedmando. K. 
1 Rol. 264. 

Or, for tythes from a parson, for his glebe, to the vicar. R. Cro. 
£1.578. Vide ante, (06.) 

So, if a suit be for tythes due by custom, where tlie custom is de- 
nied, a prohibition goes till verdict for the custom. R. Het. IS. 

(G 9.) Or, is discharged by statute. 

So, a prohibition shall go where a suit is in the spiritual court for 
tythes of lands discharged by the St 31 H. 8. 13. Vide Dismes, (M 9.) 

Though the plea be double, or informal; for if no tythes are payable, 
a prohibition goes. Semb. P. g. 191. 

(G 10.) Or, by a modus decimandi. 
where the suit is for ^rthes in kind, when a parishioner pre- 
scribes in modo decimandi. What modm b good, vide Dismes, 
(E 10, &C.) 

Or, when the suit is upon a modus decimandi^ and the modus is de- 
nied. Latch, 210. 

Or, a difierent nuidus alleged. R. 1 RoL 419. 1 Vent 32. 

[A prohibititm cannot be granted on a suggestion a moduSf till the 
modus is pleaded below. B. R. H. 537.] 

£If a aum libels for. tythes in kind, and defendant insists on a moduSf 
but permits the spiritual court to proceed to soitenc^ he is too late to 
apply for a prohibition. Bunb. 17.) 

So, 
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So, though the mrishioner prescribes that the panon shall have eveiy 

tenth ridge of land incipiendo db ecclesidt, and afterwards by covin 
to sow those ridges ; for dutt does not entitle die iiarson to tythes in 
kind; but he shall have an action upon the case for the fraud. R. 
Ma91S. 

Though the suit be by die vicar, and a modus is alleged to be paid to 
the parsotk R. 1 Sid. SS2. 

So, where A. claims a portion of t}the8 in 'B.*8 parish prescrip* 

tioni and B. sues in tlie spiritual court for them } for the prescnption is 
a temporal matter. Per two J. Oodb. 45. Vide antCp (G 6.) 

Sop if the defendant in the spiritual court claims the tythes by a leAsc ; 
for the validity of tlie lease is determinable by the common law. K. 

1 Rol. 61. Vide ante, (F 14.) 

So, if the defendant lives within an hamlet, where there is a chapel 
of ease, and out of his tythes maintains a clerk there, and pays a certain 
sum by prescription to the parson for die residue. R. 4 24, 25. 

So, if the suit lie for tythes against B., who pleads that he set out his 
tythes, and the plea is disallow^, because he did not give notice of the 
severance to the parson. Carth. 14S. 

If the suit be against the vendee of hay, corn, &c. after severance ; 
for they are due from the occupier of the lands, who sold it. R. 

2 Rol. 78. 

If in a suit for tythes for w'ool, the defendant alleges a custom to pay 
at Lammas, and the spiritual court disallows it. R. Cro. El. 702. 

So, if the suit be for tydics, where a composition is mode for them 
between the parson and parishioners for lite or years. 

Though die composition be by parol, if it is not determined. Semb. 
cont. Carth. 70. 

Though the composition be with A., his executors and assigns, dur- 
ing the lite of the parson, and A. afterwards leases to B. at will, and 
the parson sues B. ; for lie has a remedy by law upon the contract against 
A., though not against B. R. Pal. S77. 

Otherwise, if the agreement amounts only to a covenant, not to a 
lease or com)iosition. 2 Rol. 121. 

[If a modus is pletuled to a libel for tythes by the vicar, and the de- 
fendant applies for a prohibition, on a suggestion that the tythes are due 
to the impropriator ; yet, if it appears that they are examining witnesses 
below to the modusj prohibition shall go. B. R. H. 203.] 

[If ecclesiastical court refuses to plea of parol agreement with the 
agent of impropriator for purchase of the tythes, the com being then 
severed, prohibition goes. 3B.M. 1873.] 

[If a modus be not proved as laid by the plaintiff in a suit in prohi- 
bition, there must be a verdict for the defendant. But if any mo(bis 
be found, though different from that laid, that is a ground for the court 
to refuse a consultation. 1 T. R. 427.] 

(G 11.) For oblationa, mortuaries, pensions. 

So, by the st circ. ugat* 13 Ed. 1. et arts Clieru 2 Ed. 2. 1. the 
court Christian shall hold plea for oblations, obventions, mortuaries, 
pensions. 5 Co. 9. a. De Jure Eccl. 

Oblations comprehend the customary payments of every communi- 
cant, or for marriages, christenings, churchings, or burials. 



160 


PROHIBITION. 


By custom, in many places, is due as an oblation for every com- 
municant at Easter, and in London W. for each house. 

By l^e St. 2 & dlik]. 6. 13. every })erson, who ought to pay his 
oiierings, shall yearly pay them to the parson, &c. where he dwells, at 
the four oflering-dnys accustomed for four years past, or othenvise at 
Easter. 

And if a suit be for those oblations in tlie spiritual court, a prohi- 
bition does not lie. 

But a prohibition goes, if, by custom, nothing is due for oblations. 

So, if a suit be in the spiritual court for n mortuary due by law, a 
prohibition does not lie. Dub. Garth. 97. 

But by die St. 21 11. 8. 6. none, on pain of 40s. and the value of the 
Slim taken, shall take any mortuary, or any thing ft>r it, but in places 
where mortuaries have heretofore been used to be paid. 

And then no mortuary shall be demanded, where the moveable 
goods of the dcccastKl are under ten marks. 

And no more than 3s. 4f/. where his moveable goods are ten marks 
value, clearly above his debts, and under 30/. 

And no more than Gs. 8^/. where, at his death, his moveable goods 
are SO/, value, or jnore, above his debts, and under 40/. 

And no more than 10s. of what value soever liis goods be. 

And that no person pay more than one mortuary, and that at the 
])lnce of his most dwelling or habitation. 

And that no mortuary be paid tor a ^/}*7ne rorer/, child, or any not 
a housekeeper, nor any wayfaring man, not having residence where 
he dies, whose moriuary shall be paid at the place where he mostly 
dwelt. 

Provided, tlint the bishops of Bangor, Lniulatf, St. David, St, Asaph, 
and the archdeacon of Chester, may take such niortua^ues* of the priests 
in their dioceses or jurisdictions, as have been aecuslomed. 

Provided, tlmt where less than the rates beforesaid hath \ised to be 
paid, no more sbnll be ])aid than usual. 

And therefore, upon a suggestion, that no mortuary is due by custom, 
and that a plea of it was ileiiiet! in the s))iritunl court, a prohibition 
goes ; for the custom shall be such as is allowed by tlu^ common law. 
11. Liitw. 10()9. Semb. 3 Mod. 268. K. Cro. El. l5l. Dub. Cro. 
Car. 238. [D. ncc. Ld. Kaym. 609.] 

[But a prohibition is not gnintable upon a mere suggestion of the 
custom, unless such custom has been pleaded in the spiritual court, and 
tlie plea has been rejected. U. Ld. H. 609.] 

But if a suit be for a pcusioii in the spiritual court, a prohibition does 
not go. F. N. B. 51 B. 2 Inst. 491. 2 Sho. 97. 1 Vent. 120. U. 

2 Cro. 217. [M. 4 G. 2. 1. T. 19.] 

And shall be disallowed in all cases where a pension is claimed by 
the onlinancc of the ordinary, as a judge ; for the suit for it ought 
to be there. Cro. El. 675. 

So, if the ]:^nsiion commenced by grant of the patron and ordinary, 
though annuity lies for it ; for it may be sued for in the spiritual or 
teniporal court. Cro. El. 675. 

C)r, if it be claimed bv prescription. F. N. B.. 51 B. Cent. 2 Inst. 
491. Acc. 1 Sid. 146.* 1 Vent. 3. 120. 265. 1 Sal. 58. 

Though 
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Though Uie prescription l>e allegech os is usual in the ecclesiastical 
court, only for forty, filly, or sixty years. U. Cro. 666. 

So, a prohibition does not go, though the suit be in the siarilual 
court, before a demand ; yet the st. H. 8. 19. says, if wilfully denied. 
R. 2 Rol. 300. 1. 45. 

A fortiori^ if the suit be tliere for a {M?nsion between spiritual persons. 
R. Godb. 196. 

So, a prohibition docs not go, though the pension commenced upon 
an appropriation by the pope’s bull; though by ilie st. 28 H. 8. 16. 
bulls of the pope are now void ; tor this was only inducement to the 
title, which subsists by the grant of the pension. R. 2 Lev. 251. 

So, a prohibition tloes not go to a suit there for proxies, &c. by prc’- 
scription or grant; for by the si. 34 H. 8. 19. the ecclesiastical juris- 
diction is saved. Hard. 181. 

But a prohibition goes, if the prescription be denied. 1 Vent. 265. 

If he ever had sued for it by a writ of annuity. F. N. B. 51. B. 
Omlb. 196. 

If it be granted by deed. Semb. 2 Inst. 4J>1. 

If it b(» claimed by one who cannot ])rescrilK' ; ns, a curate of a 
chapel of ease ; for he is removeablc ad libitum. Sal. 506. 

(G 12.) For violence to a clerk. 

So, by the st. Circ.agat. 13 Ed. 1. the court Christian shall hokl 
])Iea of violence to a clerk; and tliercfore if a suit be there to punish 
by ecclesiastical censures pro salute anitmCi a violence done lo any one 
iilfra sacros m'dines^ no prohibition lies. F. N. B. 51. K. 52. F. 2 Insl. 
492. Sal. 548. 

But if a clerk sues in the spiritual court for an assault, after an act ion 
by him, tried at the common law, and a verdict against him, upon son 
assault demrsuc plesuled, if the defendant pleads son assault in the spirit- 
ual court, and the plea is refuseil, a prohibition goe^s. Semb. Skin. 20. 

So, if the spiritual court refuses a plea of moUitur inauus in delence 
of his servant, wht> was assaulted by a clerk who sued there for t\n: 
violence. R. Mo. 915. 

(G 13.) For breach of faith. 

So, by the st. Circ, agat. 13 Ed. 1, the court Christian shall hold 
})lea de Lcsione JideL 

And therefore a prohibition docs not lie, if a libel be to oblige one 
to penance, who dues not perform his oath or promise. 2 llol. 283. 
I. 35. 40. 

So, for perjury in the spiritual court, in a cause within their conu- 
sance. Sal. 134. Bro. Jurisdiction, 20. Vide ante, (F 6.) 

But, if the spiritual court proceeds against, any for n false oath in a 
tem]X)ral court, or in a temporal cause, a prohibition lies; foi\;//r;AY//f- 
tionem non muiet^fidei interposHio. 2 Inst. 493. 2 Uol. 283. i. 27. 

As, against a juror, who gives a false verdict. 2 Rol. 304. 1. 20. 

Or, an indictor, who gives a false oath on an indictment of felony. 
R. 2 Rol. 304. 1. 15. 

So, if a libel be against one who swears to pay a debt, make a feoff- 
ment, &€. and does it not. F. N. B. 43. D. 2 llol. I. 30. 

VoL. VII. M If 
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If swears t!iat he will not sue an action, and afterwards sues it. 
F.N.B.42. L 

So, if he takes a will out of the spiritual court, and gives a bond to 
re-deliver it, he shall not lye sued for a breach of his faith, if he does 
not re-deliver it; for there is a remedy upon the bond. 2 Mod. 
Ca. 327, 328. 

So, if a man be cited as a witness in the spiritual court, a prohibition 
does not lie. 

Or, to make answer upon oath to a libel for a matter within their 
conusance ; as to discover whether he has paid a rate for rqMiiring 
the church. R. 1 Vent. 339. R. 2 Lev. 24*7. 

Or, to take the oath of a churchwarden. R. 2 Mod. 118. 

But if any be required to take an oath, which tends to the accus- 
ation of himself, a prohibition lies. 2 Mod. 118. 278. Vide Sere- 
inent (B). 

Or, to discover a thing which may subject him to censure or punish- 
ment. 

I'hough the matter be notorious; as, that he was with his head 
covered in church at divine service. Cont. per Wind. Sed qu. per 
Reporter. 1 Sid. 232. 

(G 14.) For defamation. 

So, by the st. Circ, agal. 13 Kd. 1. the court Christian shall hold 
plea for defamation, when ilainages are not demandetl. 

Wheix; the defamation charges a crime merely spiritual ; as, if the 
libel be, that the defendant culled liim heretic, schismatic. 2 Inst. 492. 
R. 4 Co. 20. 7 Co. 44. 

That the defendant charged him with mliiltery. F. N. B. 51. I. 

Or, used words which accuse directly with incontinence. R. Lut. 
1038. 1042. 

As, if he said, You are a whore; for no prohibition lies for it since 
8 Car. R. Cro. Car. 110. 2 Rol. 297. 1. 45. R. 1 Sid. 404. 433. 

1 Mixl. 21. 1 Vent. 7. (>1. 220. R. 2 Lev. 63. Cont. before 8 Car. 

Jon. 44. [Vide 2 Term Rep. 473.] 

[ Thou art a jilt and a strumpet prohibition denied per Cur. 
Bunb. 260. Str. 823.] 

[“ She was never married, and what is her hopeful son ?” amount to a 
charge of whoredom. R. Ld. R. 508.] 

[So saying of a woman, “ I hav6 kept her common these seven 
years,” amount to a charge of whoredom. R. 2 T. R. 473.] 

[So saying of a woman, “ that she had a bastard,” amount to a charge 
of wlioredom. R. cit. Ld. R. 104.] 

[But to say of a widow, that her thighs are bare,” and “ a man 
between them,” does not R. Ld. K. lOS.j 

[** Moll Winter is a whore, and a common whore, and plier in a 
bawdy-house refosed after sentence. Bunb. 312.] 

You tu'c a Welch jade, with an averment that that imports a whore. 
R. 2 Rol. 297. I. 4.5. 

He is a whorc-mnster. R. Sal. 692. Skin. 390. 

He is a cuckold ; if the libel be by the husband and wife. Lut 1038. 

2 Rol. 296. 1. 40. Cont 1 Sid. 248. Cont per Holt, 1^1. '692. R. 
2 Lev. 66. 


[Or 
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[Or l>y the wife only. H. Lil. It. (kS7.1 

lie is a })iindcr of A. Per two .1. Whitl. cont. *1 Uol. 295. 1. 55. 

She will be a mcdilliiig with a . 2 Itol. 295. h i-5. 

He is a son of a whore, without more; for tliat imports that he is u 
bastard, and his mother a whore. It. 3 l^v. J 1 9. 

A cuckoldy knave. II. Cro. Car. 339. 

You was A.’s whore before he inarrit^d you. It. 3 Li‘V. 137. 

lie keeps a whore in his house. It. 3 Lev. 350. 

Sl)e has had a bastard. Dub. Sho. 3.37. 

• He is a wittol ; ti)r that imports that he knows of tlie adultery of his 
wife. Sal. 692. 

Though the words import a s})iriiual crime, wliich in some respect is 
punishable by the common law, if the spiritual jurisdiction is ih>t taken 
away; as, if he says, A. keeps a bawdy-house : for though it bi* indict- 
able, the spiritual court has a coiururrent jurisiliction. 2 R(»I. 2!>6. 1. .5. 
Cont. Noy, 1 1 7. Vide infra. 

A. is a common bawd. li. 2 Uol. 295. 1. 5. .Ion 2t(J, Pal. 521, 

Thou art a w'hore, and thy children bastards ; for the statute saves 
the spiritual jurisdiction. 2 llol. 25)6. 1.25. 

A brandy-nosed whore, and drinks Imiiuly. U. Sal. t>5)3. 

If he says of a w’idow', She was never marrii.cl, and what is her son ? 
li. Cartli. 4-98. 

So, if the defamation imports any eharge wlu'ivby he may have pre- 
judice in the spiriluiil court; as, if In* says of a parson, lit; will jtiHwIi 
nothing but Ifes aiul malice in the pulpit, li. 3 Lev. 17. 

I fe lies with all the women in the parish. U. 3 Ix*v. 18. 

So, if he says of a parson, speaking of his function, I h' is a knave, 
li. 2 Uol: 297. I. 49, Per Ilolt, 8 \V’. 3. (Com. 25.) Seinb, Lul. 
1054. 1 Sid. 393. 

If he says of any man, You are a son of a witch; for it is an impedi- 
ment to the taking of orders. U. 2 Kt»l. 25^5. I. 5. 1 Uol. 407. 

He will not hear a minister ordained by a hisliop. li. 2 Uol, 295. 
1. 42. 

So, there sliall In* a libel ftir defaiuatit)ii, though provoked by seur- 
riloiis w'ords. U. 3 Lev, 137. Senil). Lul, 1054. 

But if a libel be ibr words which art; aelionabie, a prohibition got‘s; 
as, if they charge w ith felony. ICN. !>. 53. K. U. 2 Uol. 295. 1. iO. 
Jon. 246*. 22 Ed. 4. 20. Mo, .906. U. Jon. 320. 

Or, wath perjury. 2 Inst. 493. 

So, if he says, he was ibrsworii before a judge; for thety an* action- 
able, if well alleged. li. 2 liol. 2.97. 1. 5. 

So, if he says of an lieir, He is a bastard. 2 Uol. 25)2. 1. 14. 

[Of a woman in London, She is a whore. Lut. 1040. 1042. 4 B. 

M. 2032.] 

[No prohibition lies to a .suit for calling a woman “ whore,’* in 
London, unless the offender resides within llit; jurisdiction of the court 
in London. U. Ld. R. 711. Nor unless the words necessarily import 
whoredom. R. Ld. R. 103.] 

[“ You are a cuckoldy old rogue, and wiis cuckolded by a porter,” 
spoke in London ; prohibition granted. Htr. 471.] 

You are a cuckoldy dog, and bid the biteh your wife come out,” 
spoke in London, prohioition granted. Sir. 545.] 

M 2 [I'or 
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[For the word whore, though it appear on the face of the libel to be 
spoke in London, where action lies for it ; prohibition denied after sen- 
tence. Str. 187. Fort. 347.] 

{,Et pel' Cur , — Mutter dehors the ]ihel shall not be alleged after sen- 
tence as ground for prohibition, it must arise out of the libel itself, in 
defect of jurisiliction ; and in that case it is never too late for sentence ; 
and all arc a nullity. Ibid.] 

[For the word strumpet, in London, prohibition denied, because after 
sentence ; i)n above case. Fort. 347. Str. 555.] 

[If motion and rule to show cause be before sentence given below, 
for calling a woman whore, in London, but rule not served till after 
.sentence ; prohibition shall not go. B. 11. li. 392. Note, This is said 
to have been ruled on another point also ; viz. that in the recital of the 
libel in the suggestion, the words are said to be spoken in the parish 
of St. B. in London, or in parts near adjacent; if it had ap|K?ared by 
the proceedings, or by aftidavit, (which was now too late,) to be in 
l.ondon. Prohibition ought to stand ; for the spiritual judge hud no 
jurisdiction. Andr. 7. N. B. This is contrary to Argyle v. Irlunt, 
mid Cock v. Wingfielil, supnu] 

Of any woman, She i.s a bawd, and keeps a bawdy-house ; for it is 
indictulile. II. Jon. 44. Vide supra. 

[No prohil)ition for “ You are a bawd.” Str. 1 100. Andr. 28f>.] 

So, if he speaks in London of a woman there, words tantamount to 
whore, li. 2 Mod. Ca. 114. 

So, if part of the words be actionable, a prohibition goes for the 
whole, though the others charge with a spiritual crime ; lus, if he .says, 
you an? a whore and thief 2 llol. 297. 1. 45. Per Twisd. 1 Sid. 404. 
li. 3 Moil. 74. 

So, if the wi)rds relate to a temporal thing, of which tlic spiritual 
court has no conusance ; as. You are a sower of sedition among neigh- 
bours. R. 2 llol. 295. 1. 35. 

He would have buggered me; for that offence is felony. 11. 2 Rol. 
298. 1 . no. 

I le kept my wife in his house against her will, to make her his 
harlot ; for he might have false imprisonment. Ciodb. 63. 

So, if words are spoken in evidence at a trial, or prosecution for an 
offence of which they arc spoken. K. 1 llol. 61. 

So« if the spiritual court refuses a good justiffcation of the words by 
the common law; as, to a libel for saying, You had a bastard, if the 
defendant pleads an order by two justices, which adjudged him the 
father of a bastard, and the spiritual court disallows the justification. 
R. 2 Cro. 535. 625. 2 Hoi. 82. 

So, if the words proceed from {lassion merely ; as, if a parson calls 
another drunkard, upon which he says. You lie ; and the parson libels 
for it li. 2 llol. 295. 1. 22. 297. 1.25. Semb. LiU. 1054. Godb. 
446. 

[If one parson says to another, **you are an old rogue, and a rascal, 
and a contemptible fellow, despised and hated by every body prohi- 
bition lies. Str. 946.] 

If a man says of a })arson, he is a blockhead, and deserves his gow*n 
to l)e pulled over his ears. R. Sal. 692. 

Or, he is a fool, ass, goose, ^c. K. 2 Lev. 41. Godb. 447. 

If 
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If a man calls another Drunkard. R. 2 Rol. 296, 1. 30. Godb. 44-7. 
Mari. pL 11. 103, R. Jon. 441. 305. 

Knave. 2 Inst. 493. 2 Rol. 296. 1. 45. Jon. 246. D. 1 Sul. 49; 

R. Sal. 548. 1 Rol. 217. 1 Vent 2. 

Though he be a parson^ if he does not speak in reference to his 
function. R. 2 Rol. 295. 1. 30. Cont. ibid. 40. R. 1 Vent 2. 1 Sid. 
.393. R. H. 8 W. 3. (Com. 25.) 

Base paltry rogue. Godb. 447. 

So, if a man calls another, Son of a whore, and thy inotlicr is a bitch. 
R. 2 Rol. 296. 1. 20. Vide supra. 

If he says You are a quean. R. 2 Rol. 296. 1. 15. 1 Rol. 217. 

If he says of a parson. He is a churl, or blacksmith’s son. 2 Inst 
493. 2 Rol. 297. 1. 25. 

Of a proctor, He is a scabby knave, and pickerill bumb-bailifll'. R. 

2 Rol. 297. 1. 15. 

If he says. He is the devil, llclzebub, &c. Sal. 692. 

Yet, after sentence, a prohibition shall not be granted, Inu^ause tliey 
were words of passion, wliere the spiritual court has conusance. Soinli. 

3 Lev. 350. Lut 1054. 

Nor, atler a plea which submits to tlie jurisdiction. 1 Vent. 10. 
Lut. 1042. 

[Where prohibition is prayed for a inattT not appearing on the faco 
of the proceedings to be out of the jurisdiction, the suggestion must be 
verified by affidavit; therefore, though there is a custom, and that 
cusiofii verified by affidavit, that whores, and calling a woman a whorCf 
is punishable at Bristol by cointnon law ; yet, if there is not an affidavit 
that the words were spoken in Bristol, prohil)ition shall not go. Andr. 
299. 304. N. 13. In this case it was said, the same thing was held in 
Argylc v. Hunt, ante.] 

[Yet a rule to show cause was granted, why prohibition should not 
go for ailling a woinau strumpet, in Bristol, though there was no 
afilidavit of the custom. Wils. 62.] 

(G 15.) For matters matrimoniul. 

8o, the spiritual court, by consent of parliament, and the cii.stoin of 
the rc;ilni, hits conusance of matters inatriinonial and tesUiinenUiry, 
though they do not belong to them originally. 2 Inst. 488. 

As, of marriage, divorce, bastardy. 5 Co. 9. a. Do Jure Eccl. 

By die st. 18 Ed. 3. st. 3. ch. 2. if on demand of clergy, it be alleged 
that die prisoner hath married two wives, or a widow, tne justices shall 
not have coguizuiice or power to try die bigamy, but it shall be sent 
to the spiritual court By the st 25 H. 8. 22. a person married within 
the Leviucal degrees shall be separate by the sentence of the archbishop 
or bishop within their jurisdictions, and no other authority. 

And, dterefore, if a libel be for a marriage without licence, or banns 
published, a prohibition dcx;s not go. K. Jon. 259. infra. 

Or, by ail insufficient licence, or not pursuing it 11. Joii. 259. 

[The spiritual court has jurisdiction to proceed against persons for 
claudesUiie marriage, under the former canon law, received and allowed, 
but not under the canons of 1603,) per Hardwicke C.J. 3c tot. Cur. 
i5ir.^l056. B. R. H. 326.] 

[Nor lias the st 7 & 8 W. 3. c. 35 . which inflicts a penalty, taken 
away that antient jurisdiction. Ibid.] 

[If, therefore, a man and his wife are sued for being married before 

M .3 as 
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eight in the monung, without licence or hnnns, prohibition shall go 

as to the time, which h only against canons of 1 60S, and a consultation 
as to the rest. Ibid.] 

So, if it be for piiiilshiiuMit of an incestuous marriage after the death 
of the wife ; if they do not proceed to dissolve the inarriiige, and Inis- 
dize tile issue. Sal. o48. 

Sf), if it lie U> dissolve an incestuous marriage; whereby the issiu* will 
be bastardized, li. 2. Jon. 213. 

[l^he spiritual court nwy hold suit for marrying wife’s sister’s daugh- 
ter. Str. 53.] 

To repeal an administration to a .second wife, because the first wife is 
living; whereby the issue by the second will be a basUinl. Sti. 10. 

So, il*a libel be in the spiritual court for a marriage-portion, a jiro- 
liibition does not go; as, for such a sum promised to be given with his 
daughter in marriage. F. N. B. 44. A. 

8o, if a libel be in the s))irllual court, that he married without licence ; 
though tile marriage was liy an incuiubeiit of a donative within his pre- 
cinct. 11. per tliree J. 1 Mod. 22. 

But a prohibition lies, if the spiritual court (|uestions the marriage 
aller the death of the parlies. 2 Inst. 614. li. Sal. 548. 

Or, questions the power of the archbishop to grant a licence by tlie 
st. 25 H. 8. 21. without publicntion of banns. U. Jon. 259. 

So, if a libel be [m) jnviitaiioiw after the husband is con- 

vict of felony in Uiking her lor his second wile. 11. 3 Mod. 164. 

Soj if a libel be to bastardize issue directly; lor legitimacy shall be 
detennined by the common law. Sti. 10. 

So, if a libel bo, by practice to dissolve a inarriago for incest, and 
basUirdize the issue, upon confession of the party only. Seinb. 2 Jon. 
213. 2 M(h1. 314. 

(G 16.) For inatlors toslamenlary ; as, the probate of a will. 

So, for a matter testamentary, the spiritual court (though it had no 
jurisdiction originally), yet shall have il at this day ; and therefore the 
probate of a will tor personal things shall be properly in the spiriliiul 
court, and no proliibitiou goes. Sal. 552. Vide Adiuinistrution, 
(B6.) 

So, if a will be lor things personal, and also for land, being entire, 
it shall he proved in the spiritual court, and no prohibition goes as to 
the land ; fur tiic probate there, as to that, does nut prejudice, but shall 
be null. K. cont. 2 Hoi. 315. I. 10. for it shall go ns to the land. So 
it was, R. 2 C^ro. 316. 11. Cro. Car. 165. 115. 2 Rol. 315. 1. 20. R. 

6 Co. 23. b. 1 HiJ. 21. 358. 2 Rol. 431. R. Pal. 120. — But after- 

wards it was R. that it should not go for any part. Per two J. Cro. 
cont. 2 Kol. 315. 1. 50. Cro. Car. 391. 396. Jon. 355. R. per tot. 
Cur. 1650. 2 Rol. 315. 1. 40. R. Sal. 552, 553, Per Hale, 1 Mod. 

90. Hard. 313. 

So, the probate of a will for things personal, and land, shall not be 
prohibited in the spiritual court, though the question there be, whether 
the testator was compos P whether the will was revoked ? ike. whicli 
avoid the whole will ; for the determination there will not be evidence 
in a trial upon the will for the land at the common law. Cro. Car. 396. 
2 Rol. 315. I. 5. 15. 30. 40. Sal. 552. Hard. 131. 

Si», the probate of a will of a j'emc^caverty of things in action, or which 

she 
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she had as executrix ^of wluch she muy mak« « will}) shall not be })ro- 
hibited in respect of her coverture. Per North, 1 Mod. 211. Per 
Holt, Sal. SIS. 2 E^t, 552. 

[Prohibition lies, if a suit be instituted to obtain a genend probate of 
the will of a woman made during her coverture, though with her husbiuurs 
consent, and though she survived him ; for he could not by nny a«(scnt 
enable her to dispose by any will made during the coverture of proj>eriv 
which she might acquire after his d^atli, but only of property over whicli 
he had a disposing power. 2 East, 552.] 

So, if tlie ecclesiastical court allows a will by au infiuit of sixteen 
years ; for the coiiusanoe belougs to tliem. 11. 2 Jon. 210. 

(G 170 of a legacy. 

So, a suit for a le^y shall be projKTly in the spiritual court ; for 
it is not a debt, but due only by the will ; and no prohibition goes. E. 
N. B. 50. O. 51. H. 53. C. 1 Vent. 233. 

Though tlie legacy be a chattel real ; as, a ward, term, &c. F. N. B. 
4^3. F. 

So, if a testator devises, that his executor pay a debt to his creditor, 
it shall be a legacy ; for which the creditor shall sue in the spiritual 
court. F. N. B. 44. B. 

Or, 10/. in satisfaction of a debt of 5/. ; for it is a new sum of which 
no part was due. R. 2 Rol. 284. 1. 25. 

So, if he devise, that the goods of the parish, which he took by 
wrong, be re-delivered. F. N. B. 52. E. 

If he devise a cow, &c. for repair of the church. F. N. B. 54. A. 

So, if he devises so inucli per ann. in the nature of a rent, to Int 
paid out of a chattel ; as, out of his stock. R. 2 Rol. 284. I. 30. 

Or, out of the profits of a term for years ; for that is a chattel. R. 
2 Rol. 285. 1. 10. 

Or, out of a debt due by A. 2 Rol. 433. 

Or, out of the profits of lands (part leaseliold and part freehold) for 
seven years, and afterwards die years elapse, and the devisee of the 
lands dies before payment ; for account does not lie against his executor. 
R. per four J. Williams dub. 2 Cro. 279. 

[An executor may be sued for a legacy in the court where ho proves 
the will, though he does not live in that diocese, and prohibition does 
not lie. Sti\ 847.] 

But a proliibitioii goes, if a suit be there upon a devise of lamls or 
tenements. F. N. B. 43. F. R. Pal. 120. 

Or, for a legacy devised to be paid out of lands of which he is seiscii 
in fee. R. 2 Rol. 284. 1. 35. 

Though it is to be paid out of land, if there lie not personal assets. 
R. 2 Rd. 284. 1. 40. Poph. 58. 

Or, to be pfdd upon a sale of lands. R. 2 Roi. 284. 1. 50. Hob. 
265. 

Or, if a devise be, that land be sold, and the money employed in 
the payment of legacies. R. 2 Rol. 285. 1. 15. Hob. 265. Dy. 151. 
>But cont. per three J. where it was for payment of legacies generally. 
Dy. 264. b. 

So, if a suit be for that which is a legacy in a court of equity only. 
2 Rol. 285. 1.32.. Hob. 265. 

M 4 So, 
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So, if a suit be for the revocation of a guardianship appointed by 
will, pursuant to the st. 12 Car. 2. 24.; for the temporal court is to 
determine whether the appointment be pursuant to the statute. R. 
1 Vent. 207. 

So, if a suit be to have money raised by sale of lands put into tlie 
inventory; for by the st. 21 II. 8. 5« it is not accounted goods and 
chattels of the testator. It. 2 llol. 285. 1. 25. 30. 

So, if a bond l)e given for a legacy; for thereby it becomes a debt. 
11. Yel. 39. 2 Mod. Ca. 327, 328. Vide ante, (F 5.) 

So, a prohibition goes, if the spiritual court proceeds to grant probate 
of a will, which is not so by the common law ; as, of a will of a feme-^ 
c(mrt made by covenant or agreement of the husband ; for it is not 
properly a will. Per North, 1 Mod. 211. Per Holt, Sal. 313. 

If a probate be by a peculiar, where it ought to be by a bishop; or, 

1 contra. Per North, 1 Mod. 211. 

(G 18 .) Granting or repealing administration. 

So, if a suit be in the spiritual court for the granting or repealing 
administration, in cases where the temporal law does not disallow it, a 
prohibition does not go ; for it is a matter of spiritual conusance. 

So, if administration to A. be repealed, and granted to B., who libels 
against A. to account to him ; a prohibition does not go. K. 2 Kol. 
283. 1. 10. 

But if a suit be for a temerarious administration, and hindering him 
from making an inventory of tlie goods, a prohibition goes ; for by 
these means the property of the goods will be there deterniineil. R. 

2 Uol. 287. 1. 45. 

Or, the husband of an administratrix be sued, after the death of his 
wife, for wasting the goods. 11. 2 llol. 302. 1. 32. 40. 

So, if a suit ue to repeal an administration without anise, afUT a 
grant of it, a prohibition goes ; for their power is execuUnl. D. C'to. 
Car. 63. 202. R. 1 8id. 179. 372. 1 Lev. 186. 305. Ray. 93. Vide 
Administrator, (B 8.) 

Yet, if surprise or collusion in obUiiuing tlic grant be suggested, a 
prohibition does not go. R. F. g. 304. 

So, a prohibition shall go, if a suit be for administration from the 
archbishop, &c. where there are not bona notabilia. Per North, 
1 Mod. 211. 

[But a prohibition is not grantable upon a mere suggestion of the 
custom, unless such custom hjis been pleaded in the spiritual court, and 
the plea has been rtjected. R. Ld. R. 609.] 

[A proliibition lies to the spiritual court against a suit to obtain pro- 
bate to tlie will of one not testable when lie made it. 2 East. 552. 

[The spiritual court hath not jurisdiction to decide on an administra- 
tive inventory. 3 Bur. 1622.] 

[An ecclesiastical court has jurisdiction to cite the next of kin to take 
out administration, or show cause why he should not, or renounce. 
3M.& 8.411.] 

[An ecclesiastical court has power to make one who has intermeddled 
with the effects of a deceased, come in and account. 3 M. & S. 
411.] 


(G 19.) 
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For what cause granted. 

(G 19>) Exhibiting an inventory. 

So, tile ecclesiastical court may require tlie exhibiting an inventory 
oF the goods of a testator or intestate, with their true value, wiihm a 
year, 

But if the ecclesiastical court charges the executor or administrator 
above the value of tlie goods, because an inventory was not duly ex- 
hibited, a prohibition goes. Poph. 58. 

(G 20.) Granting of guardianship. 

So, the spiritual court may appoint a guardian or curator for the 
goods of an infant, who lias no land. K. 2 Lev. 217. 

Which curator may sue there for detaining the infant. Dub. 2 I^ev. 
219. 

But if an infant has a guardian by tenure or will, or otherwise, by 
tlie common law, the spiritual court cannot appoint a curator for the 
infant. 2 Lev. 217. 

So, if a libel be, that a curator appointed by the s})iritiial court, 
generally, ought to have tlie custody, a prohibition goes ; though in 
the answer to tlie suggestion it lie insisted only, that the spiritual court 
shall appoint, where none is appointed by the common law. K. 2 Lev. 
217. 

And it is sufficient for a prohibition, if it be suggested, that the 
father has appointed a guardian, w'ithout i»aying how. I’er Scrogs, 
2 Lev. 219. 

(G 21.) Accounting by an executor or administrator. 

So, the spiritual court may require an executor, or admin istralor, to 
account before them. 1 Uol. 123. 358. 

So, the spiritual court may oblige an executor to make distribution 
to one, of his reasonable part of the goods of the testator, according to 
the custom of York, though remedy may be by the common law. K. 
Lev. 128. 

(G 22.) The spiritual court, having jurisdiction, shall pro- 
ceed, though it be contrary to the rules of the common law. 

Where the spiritual court has conusance and jurisdiction of the mutter, 
a prohibition shall not be grunted, though tlie proceeding there dillers 
from die rules of the common law ; os, it a woman ailer a divorce causa 
adulteriii by which the marriage is not dissolved d vinculo^ sues there, 
for defamation within their conusance, without her husband. U. 2 liol. 
298. 1. so. 

Or, if a fcme-caoert be sued there for an offence within their conu- 
sance, widiout her husband. 2 llol. 298. 1. 40. 

So, if a woman sues for a se|iaration propter sarvitiam, and upon 
sentence for die husband, the wife appeals ; die husband, at his charge, 
shall transmit the record. Semb. Cro. Car. 16. 

So, if a release of the husband, of a suit or costs, pleaded to a suit 
by a wife divorced causa adutterii^ be disallowed. K. 2 liol. 301. 1. 5. 

So, if a suit be for double damages, in not setting out of tythes, 
against an executor ; though an action does not lie by the common law 

against 



no 


PROHIBITION. 


acainst an executor, upon the atat ^ £<L 6. 13. for the not setting out 
or tythcs by the testator. R. Ray. 95. 

If a suit be there by an administrator of an es^ecutor a^inst the ex- 
ecutor of* another, for a legacy by the first testator. R. Ray. 123. 

If the executor of an apiiellant proceeds upon an appeal by his testa- 
tor ; for an appeal does not abate. R. 2 Lev. 6. 

If a charge of slander be, that he spoke such words, vel his similia. 
11. 2Cro. 159. 

If they cite a corporation, by the members in their natural capacity. 
II. Skin. 27. 

So^ where a thing is merely of spiritual jurisdiction, a prohibition 
shall not be ^anteo, though proof be disallowed, whi^ would be suf- 
ficient for the iket at the a>minon law ; as, if a probate of a will for 
personal estate be disallowed because the proof of it is made only by a 
single witness. Vide ante, (F 13.) — pos^ fG 23.) 

§ 0 , if the probate of a nuncupative will were disallowed, being 
proved only by one witness. Carth. 143. 

(G SS.) So, where it has conusance of the principal, it shall 
determine tliat which is incident. 

So, if a suit be in the spiritual court for a thing within their conu- 
sance, and a temporal matter l^ecomcs incident, it shall be determined 
there^ and no prohibition goes. 12 Co. 65. Sti. 10. Carth. 143. 
[Unless they proceed to try contrary to the course of the common law. 
Cowp. 424.] 

As, if in a suit for tytlies, payment be pleaded, tmd denied ; it shall 
be tried there. R. 2 Rol. 305. I. 55. 1 Rol. 12. 

Though tlie suit be founded upon a modus dechnandi. 2 Rol. 305. 
1. 50. Fiob. 247. 

Sub if simony be pleaded, for it may be tried tliere. R. Cro. £1. 
642. 

So, in a suit for a legacy, if a release be pleaded, it sliall be trieii 
there. 2 Rol. 307. 1. 10. 1 Rol. 12. 

Or, a judgment, and no assets tdirOf and it be replied, that the re- 
covery was by covin. R. Mo. 917. 

If to a suit for tytlies, on award be pleaded, and denied ; it shall be 
tried there. R. 1 Rol. 12. 

S(S if a suit be there for repairs of a church, and diat by custom the 
constable ought to collect ; a prohibition does not go, if nothing be dis- 
allowed whi^ is allowed by the common law. R. Hard. 510. 

If in a suit for tythes arising upon his land, the defendant says, that 
it is the land of another, 1 Sid, 89. 

That tlie land lies in another vill. R. 1 Sid. 89. 

If ill a suit for tythes, the defendant says, that he awr^l wkli the 
parson for his life, paying so much {ler ann. and the {uaintiiT insists, 
that for default of payment, the agreement is determined ; for the con- 
tract is not disjputed, but the payment only. R. 2 Rd. 42. 

If in a suit tor ty^es, the de^dant says, that he severed diem, and 
permitted the mte to be open for the parson to take diem ; and the 
issue 1)6, that tne gale was not open. Cro. El. 843, 844, 

If a suit be for a way by prescripdon, for carrying aww of tythes, 
and die defendant says, that the way is in another place. K, Jon, 230. 
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If n suit be for ty^es, and the defendant claims the rectory by teoit 
meiit, u’hich is denied ; it shall be tried there. 2 Cro. 270. 

So, no prohibitioii goes, though the right be setded by act of parlia- 
ment, if the proceeding there be conformable to the common law ; as, 
in a suit by a mortgagor for tythes, where the estate, by a private act 
of parliament,was transferred from the mortgagee to sir W. Juxoh, who 
claimed thereto hitercsse siiO; for he is not entitled by the common law 
to the ^thes, till he has recovered by ejectment R. 2 Lev. 64. 

But a prohibition sliall go, if the spiritual court proceeds after the 
thing is discharge by the common law ; os, if a suit be for punishment 
of an offence wiuiin their conusance, after a pardon. Vide ante, (F 12. 
— G8.) 

As, for defamation, after the oftence charged by the wonls is par- 
doned. R. Mo. 855. 

So, if the suit in the spiritual court charges tliosc who are discharged 
by the common law. 

If it charges a defendant witli costs in a suit ex offtcio^ and tibl l)e- 
tween party and party. Uub. Hard. 508. 

Or, charges him only, who is not to be charged alone by the com- 
mon law ; as, if a parson sues a lessee of parcel of a rectory solely, for 
a portion of tythes payable out of the whole rectory. K» 1 Leo. 1 1 • 

So, if a suit in the spiritual court be determined contrary to the right 
by the common law ; us, if a suit be by the executor of A. for a legacy 
given jointly to A. and B., because the s))iritual court docs not mlow 
survivorship. K. 2 Lev. 209. 

If an award, &c. pleaded be disallowed, when it is good by law. 
H. 1 Rol. 12. 

So, if the spiritual court disallows proof sufficient by the common 
law ; as, proof of payment by one witness. R. Hutt. 22. R. Mo. 
909. Per Hale, 1 Vent. 291. 2 Hul. 489. Cro. £1. 666. Vide ante, 
(FI 8 . — G22.) 

Or, . proof of the revocation of a will, by a single witness. Cartli. 

143. 

So, if tlie spiritual court disallows a plea of mwumer^ where the de» 
ieiidaiit is called baronet, when he is only a knight R. Ray. 219^ 

But there shall not be a prohibition, upon a suggestion tliat the de- 
lendant had only a single witness, if such proof be not offered in the 
spiritual court, and refused for die insufficiency of the proof. Garth. 

144. R. 2 Cro. 270. 

Or, upon a suggestion, that a witness is rejected as not credible, 
when he would be a good witness by the common law. Garth. 143, 144. 

Or, upon a suggestion, that the proceeding there was ex mcro (iffieWi 
widiout a presentment, or proper accusatkm ; for this lies within their 
conusance ; and if they do it, die remedy shall be by appeal. R. 
2 Vent. 44. 

(H 1.) iproceeDtnp to obtain a prob&ition:— [3nD 
beretn of tbe ouggeotion.] 

By the St 2 (or 2 & S) Ed. 6. IS. if aoy sue a proi^bUioDt &c. he 
siiall deUver to the justices of die court a true copy of the libel, &c. 
under his hand, ana under it the suggestion. 

And 
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And before a ptvdubition granted there ought to be notice to the other 
party. 

And| therefore, it shall not be granted upon motion the last day of 
term ; for it is sufficient to have a rule for cause the first day of the next 
term. Latch, 7. 

So, upon notice, the party upon a surmise shall discharge the sug- 
gestion before it is entered upon record. 1 Leo. 1 1. 

[A prohibition cannot be granted upon a suggestion which is false. 
R. Ld. R. 219. 587.] 

Or, the court may disdiarge the rule for a prohibition nm, 8tc. with- 
out putting the parties to join issue, or demur. 1 Sid. 183. 

[If the ecclesiastical court appears clearly to have jurisdiction, and 
have pronounced sentence, the court will not even grant rule to sliow 
cause. 2B. M. 813.] 

[There must be an affidavit, that die copy of the libd is a true one; 
Barnes, 427.] 

[If a civilian canitot be got to argue for it, none shall be heard 
against it. Barnes, 428.] 

So, the suji^tion ought to be positive and direct ; for if a suggestion, 
for a prohibition upon a libel for defamatory words, says,^at the 
words, if they were spoken, were all at one time, it is bad ; for the 
words ought to be confessed. 1 Vent. 10. r.iit- 1043. 

[In a suggesdon for a prohibition to the Admiralty Court, it is better 
to set out the proceedings in the Admiralty Cmirt, than to stote them at 
length. D. 3 T. 11. 347.] 

[A suggestion ought only to pray a prohibition; it should not con- 
tain an award that it lie granted. D. 3 T. R. 347.] 

So, if a prohibition be to a tempond court, there ought to be a sug- 
gesdtm. U. 1 1.ev. 253. 

If a prohibidon be grunted, it ought to be served Ijelbre a subsequent 
procee<iin^ to sentence, or uppeiil. Vide post, (K 1.) 

And if It be served, and die judge proceeds afterwards, an attach- 
ment goes : and he shall lie examined upon interrogatories, and fined 
for his contempt 2 Jon. 47. 

But if a party be cxconununicoted for wont of an answer after a pro- 
hibidon granted, yet the prohibidon may be served afterwards. 2 Cro 
429. 

(H 2.) When the suggestion ought to be proved. 

By the st. 2 (or 2 & 3) Ld. 6. 13. if 'any sue for a prohibidon; he 
shall deliver to the jusdees a copy of the libel, and under it the sug- 
gestion ; and if such sugmsdon be not proved by two witnesses, in six 
months following, the piaindfF in the ecclesiastical court, on request, 
shall have a consultation, double costs, and damages, to be nifsessed by 
the court, &c. 

The proof ought to be within six calendar mondis after the teste of 
the prohibition. Sal. 554. 

[If the decloradon is ordered to be amended, die dme for proving 
suggesdon is comput^ from amendment Barnes, 428.] ° 

And by credible witnesses. R. 2 Bui. 154. 

But it is suffident, if proof be made within six immths, it 

be not recorded dll afterwards. R. Noy, SO. 


And 
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Ami it may be made in the vacation. Noy, SO. 

Proof of tne suggestion is requisite in cases, where tlie matter 
suggested is merely matter in fact; as, if a modus be suggested. 
Gcidb. 245, 246. Cartli. 463. 

Or, a payment, &c. by a lord of a mmior for himself and his 
tenants, for the bene6t of the parson. 1 Rol. 3. 

And all the suggestion, which goes to the advantage of the parson, 
ought to be proved. R. 1 Rol. 2. 3. 

if the suggestion l)e, that the land was Imrren heath, improved 
within seven years. R. Cro. Car. 208. Adm. Dy. 170.b. 1). cent. 
Yel. 102. 1 19. R. Jon. 231. 2 Sho. 92. 

Proof of a suggestion is necessary, where a prohibition is to a suit 
for tvthes prcedial or personal, given to the spiritual court by the st. 
2 Ed. 6. or to a suit for mixed tythes or oblations, given by the st. 27 H. 
8. 20. and 32 H. 8. 7« 2 Inst. 662. 

Or, of a suggestion of a discharge by the st. 31 II. 8. Adm. 1 Rol. 
,*)5, 56. 2 Rol. 125. 

Proof that the plaintiff himself hath paid such a modtis is sufficient. 
R. Noy, 28. 

Or, that it is the common fame, that there is such a modus ; or, 
that he has known it paid. Noy, 28. 

So, proof by one witness for part, and by another witness for the 
other part of the suggestion. D. 1 Vent. 1 07. 

So, proof of so much of the suggestion, as shows a good modus to 
oust the parson, is sufficient; thou|pi it varies from tlie mor/nr sug- 
gested : 

As, if the suggestion he of a modus of 45. and the proof a fw^m 
of 45. 6r/. ; or, two closes, and the proof of only one, &c. R. Mo. 911. 

But proof is not necessary, where the suggestion is, that tythes are 
not due by law ; as, where the suit is for tythes of tiles, tiir^ stone, 
&c. 2 Inst. 662. 

So, if the suggestion be, that the parson leased, or agreed for his 
tythes. R. Yel. 102. 1J9. 

Or, that they are discharged by award. R. 1 Rol. 55. 

8o, proof is not necessary, where the suggestion is in the negative ; 
for a negative cannot be proved : as, that a parson is not inducted. 
2 Inst. 662. 

That the land does not lie in the parish. Ibid. 

That the parsonic is not impropriate. Ibid. 

So, if a prohibition be prayed u{K>n a discharge by the king’s patent, 
the patent ought to be prcduced, b^ng upon record. 1). 1 Vent 120. 

(1) ^Declaration upon a pcobiOitton. 

[Leave to declare in prohibition will be granted only when tlie court 
inclines to prohibit, not when it inclines to the contrary. 1 Bl. Rep. 81. 
Doug. 620.] 

[The party applying for a prohibition, has no right to insist on de- 
claring, when the court is satisfied that his application is groundless ; 
but the defendant in prohibition may, when the opinion of the court is 
against him. 1 Bur. 198.] 

The declaration in prohibition is founded upon the attachment for a 

contempt 
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contempt supposed in him who neglects the writ of prohibition directeil 
to him. 12 Co. 59. 

In all cases, where a writ of prohibition is sued, directed to the 
party, or to the judges, or to both, as it may lie, if they proceed 
afterwards, there shall be an attachment against them. F. N. B. 40. 
D* usQ. jfC* 

And therefore a declaration by the party shall be qui tam^ &c. ; for 
it supposes a contempt to the king. 12 Co. 61. 

So, a declaration, which alleges a prescription for a discharge of 
tythes, ought to show that the matters, for which the libel is in the 
spiritual court, arc within the prescription ; as, if the prescription be, 
to be discliarged ibr tythes of cattle reared for the plough, it ought to 
allege that tlie liliel was for tythes of such cattle. R. 1 Kol. 62. 

If it prescribes, that all having milch-kine in the parish, and paying 
nine cheeses, should be discharged of tythes for herbage, &c . ; it ought 
to allege, that the party has milch-kine in the parish. Ibid. 

So, the declaration ou|j[ht to show a place where the defendant pro- 
ceeded after the prohibition served ; otherwise the plaintiff shall not 
have judgment, thougli the writ of inquiry finds damages. U. 1 Vent. 
348. 350. Ray. 387. 2 .Ton. 128. 2 Sho. 145. 

But two persons cannot join in a declaration upon a prohibition, 
where the cause of complaint is several. R. Cro. Car. 162. 

So, if the writ of prohibition be against judge and party, wlio live 
In several counties, there must be several attachments, and, by 
consequence, several declarations, though there was but one writ. 
F.N.B.40. I. 

So, if there were several writs, one against the judge, the other 
against the party, though they w’crc all in the same county. Ibid. 

So, if a libel be against several parishioners, who all insist upon tho 
same nwdus t they cannot join, but must have several prohibitions. K. 
Ray. 425. R. Ycl. 128, 129. 

So, if a man alleges a modus for discharge of tythes, he need not 
allege that he has paid the modus, R. 1 Rol. 62, 63. 

If he alleges pavment of the tenth cock for all tytlies of barley jiiul 
Takings involuntarily scattered, he ncetl not say, tliat they are involun- 
tarily scattered ; for it shall come on die other part. 11. Cro. El. 702. 

So, if there appears cause for a prohibition, there shall not l)e a con- 
sultation, though the declaration lie defective for want of form ; ns, 
liecniise there is not a profert of a deed, or letters patent. Per Coke, 
1 Rol. 332. 

Vide more concerning the proceeding in prohibition in Pleader, 

(3 H). 

(K) Con0uUation. 

(K 1.) When it lies. 

By the St. dc emsuU, 24 Ed. 1. if, on sight of the libel, the justices 
see Ute matter belongs to the spiritu^ judges, they shall write to them 
to proceed, r^ia ptmibitmie non obstante. 

And therefore» if upon motion for a prohibition, when a copy of 
the libel is produced (as it ought to be), it appears tliat tlic matter is 
qP spiritual conusance, no prohibition shall go. 

Or, 
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Or, if a prohibition was granted without notice .to the other fwty, 
and upon motion it appears that there was no cause for it : the court 
will grant a consultation, without putting him to declare upon the pro- 
hibition. Cro. Car. 97. 

[Consultation lies, though tlie rehisal of the plea in the spiritual 
court was not tniversed.] 

[Though the issues are immaterial.] 

[Though no verdict is found as to the contempt.] 

[And if judgment is generally for a consultation, whereas the plea 
was only for two parts, and the libd for two third parts, it is well.] 

[If the judgment is, nil. cap. per hillam^ and not qnod le drfetidanf eat 
sine dicy it is right, if tliere is also judgment that a writ of consultation 
be granted ; for that is the true judgment. Fort. 350.] 

So, after a prohibition granted, if, upon trial, the matter be found 
for tile defendant, generally, a consultation shall go. 

[If prohibition is granted on suggestion of a custom, and on issue 
joined tlie custom is found, but the court, on motion in arrest of 
judgment, find tiie custom ill, a ainsultsition shall go. 8tr. 1145.] 

80, if the matter found for the defendant varies in words, but not in 
substance, from the suggestion; as, if the suggestion lie, that two- 
thirds of the tythes belong to the plaintiff, and the verdict is, two entire 
parts of all tythes. 

So, if there be a material variance between the suggestion for a pro- 
hibition, and the libel in the spiritual court, there ouglit to be a con* 
saltation ; for the prohibition ought to be founded upon the liliel ; as, 
if the libel be for tythes of corn, and a modm lie suggesU^d for tythes of 
hay, upon demurrer to the declaration in prohibition, a consultation 
sliall go. Ycl. 79. 

So, if there be a variance in the quantity ; as, if the libel be for 200 
faggots of wood, .and the suggestion be os to 20 faggots only. Yel. 79. 

80, if after a prohibition granted, it ap[)ears that the spiritual court 
has conusance for pait, a consultation shall go quoad y 8cc. 1 2 Co. 44. 

80, if after a prohibition granted, it be not served till sentenci! aiul 
appeal, it cannot be aftcrw*aras used. 2 Cro. 429. Vide ante, (Hi.) 

(K 2.) When not. 

But a consultation shall not be granted, except in term. H. 
12 Co. 41. 

Nor, by a judge, but only in court. Ibid. 

So, after a declaration upon a prohibition, it shall not be granted 
upon motion, before plea or demurrer. Cro. Car. 238. 

So, a consultation shall not go, where a verdict is found for the de- 
fendant, if upon the whole matter it appears that the spiritual court 
has no conusance ; as, if a prohibition be upon a suggestion, that all 
lands in A. are discharged by a modus^ and there is a verdict for the 
defendant, because it is found that all, except ten acres, are within 
the modus : yet a consultation does not go for such mistake in the issue, 
if the libel was not for ^thes of the ten acres. R. 2 Rot. 320. 1. 5. 15. 
Hob. 192. 

So, if the suggestion was of unity, ratione cujns he shall be discharged, 
and a verdict that he shall not be discharged ratione indcs thoi^h 
it be against the plaintifl^ yet being impertinent, for the feet to be tried 

was, 
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was, whether there was an unity, &c. ; a consultation does not go. R» 
2 Rol. $20. 1. 35. 11 Co. 15. 

So, though there be im immaterial variance between the suggestion 
and the libel, a consultation does not go ; as, if tlie suggestion be for 
a total discharge upon the st. 31 H. 8. and recites th^ibel to be for 
twenty fa^^ts, where it was for 200; for it is not material for what 
quantity the libel was, when tlie plaintiff claims a discharge for the 
whole. R. Yel. 79. 

So, if the suggestion varies in Quantity from the libel, if it be con- 
formable to the copy of the libel delivered by the spiritual court, this 
variance shall not be a ground for a consultation. 2 Rol. 329. 1. 45. 

[So, if plaintiff in prohibition declares, that there is a custom for the 
occupiers of his tenement to pay Ss. in lieu of tythe of corn and hay, 
which mo(/us the parson has always accepted, and verdict for plaintid^ 
there shall be no consultation ; for the ?/io(/tis is found, though it is 
described as a custom, when strictly it should have been a prescription. 
R R. H. 292.] 

(K 3.) No prohibition after a consultation. 

By the st. 50 Ed. 3. 4. no prohibition shall go after a consultation, 
unless the libel be engrossed, enlarged, or otherwise changed. 

And therefore, regularly, where a consultation was awarded upon 
the merits, the party shall not have another prohibition upon the same 
suffjTOstion. 

Though he appeals, and then prays another prohibition. R: Poph. 
159. R. Latch, 6. 11. Mo. 917. 1 Rol. 378. 

Though the consultation be granted by another court. R. Cro. 
El. 277. 

Though lie varies the modus, upon which the former prohibition was 
had. 11. 1 Rol. 378. 

(K 4.) Except where the consultation was upon matter of 
form ; and other instances. 

But if a consultation was awarded for want of form in the suggestion 
or proceeding thereon, another prohibition may be allowed. Cro. 
Car. 208. 

As, if the consultation was awarded for want of proof of the sug- 
gestion within six months. R. Yel. 102. R. Cro. Car. 208. R. 
Jon. 231. 11. Caitli. 463. In another suit for the same matter, but 
, not in the same suit. Mo. 917. 

If after a consultation for want of proving his suggestion, the party 
appeals, there may be another prohibition to the court, to which the 
appeal was, upon the same sug^tion. 2 Rol. 500. 

So, if after a consultation the libel is enlarged or changed ; as, if 
the former libel was, that tythes had been paid time whereof; &c. and 
afterwards it is added, that though the prior, &c. were discharged, yet 
for twenty, thirty, or forty years, and time whereof; &c. tythes were 
paid. 2 Rol. 207. 

So, if a consultation goes for a collateral matter ; as, if the plaintiff 
was nonsuited. 

So, if the sug^tion was for a ^nodus of tythe of lambs in a parti- 
cul^ and tnereon a consultation goes ; another prohibition shall 
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go upon a suggestion of Ae same modus in Ae whole parish, gemb. 
[Cent. — The ca^ cited is here reversed. The first suggestion was as 
to the pansh, and the second to die particular farm.] 2 Vent 47. 

So, if consultation ^oes, and there, be afterwards a new libel for the 
same species of tythes in another year; a prohibition shall go upon the 
same su^stion as was tried before. Adm. Yel. 102. 

So, ifa consultation go^, and the party against whom appeals ; tlie 
appellee may have a prohibition, though the appellant cannot have it 
R. Poph. 159. 

So, if after a consultation, the plmntiiF pleads the same matter (which 
was suggested, and found against him at common law) in the spiritual 
court, which is accepted, and proceeds there for trial, die former de- 
fendant may have a new prohibition ; for they cannot trv in the spiritual 
court a matter determined by a trial at common law, which was projier 
to be there tried ; as if a discharge within the st. 91 H. 8. was suggested. 
R. 2 Rol. 319. 1. 45. Hob. 286. 

to tbe aDmiraIt|>. 

Vide Admiralty, (F 2, &c.) 

ll^roliiiiitton of ioootc. 

Vide Waste, (A 1.) 


PROMISK 

Vide Action upon the Case upon Assumpsit. — Temps, (G 18.) 


PROMISSORY NOTE. 

Vide Action upon the Case upon Assumpsit, (A 2.) — Mekciiant, 

(F IS, &c.) 


PROMOTER. 

Vide Information. 


PROMULGATION OF A LAW. 

Vide Parliament, (G 23.) 


PROPERTY. 

(A) Cbc original of proportg. infra. 

(B) fpoto propertg io Pcsteo or Dcueotco. p. 178. 

(A) Cfie original of property. 

Jus in res it^erioHs naiura Detts htmano generi indivisim coiOulit i 
hinc faction, quod giasque in sues usus anipuH, ati praprium devenit. 
Grotius de Jure Belli et Pads, 1. 2. c. 2. s. 2. 

VoL. VII. N (B) 
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(B) i^oto propertg 10 teeteD or pdjroteD, 

The property of goods vests in another by succession, grant, sale* 
caption, &c. Vide Biens, (D 1, &c. — E). 

So, if a man pledges goods toanother, he has a special property. 
Vide Mortgage. 

So, if a man forfeits his goods, the properly is thereby altered; as, 
after a condemnation and proclamation in the exchequer of goods as 
forfeited, the former owner cannot maintain trespass, or traoer for 
them. R. Ray. 336. 

3fn tubat tijingg a man pas a propertg» 

Vide Biens (F — G 1. 2. — H.) 

Vide Action upon the Case, per Totum. — Charters, (A), r— J us- 
tices, (O 7.) — Market (E). — Pleader, (2 S 8 . — 3 M 9. 17. 39.) 
— Trespass, (B 4.) 


PROROGATION. 

Vide Parliament, (O 1. 2.) 


PROTECTION. 

Vide Abatement (F 11.) 

PROTEST. 

Vide Merchant, (F 8, See.) 

PROTESTATION. 

Vidf Pleader, (N). 


mOTHONOTARY. 

Vide Courts, (C 4.) 


PROVISION. 

Vide Provisor. 


Prot)i0ion for a Intfe. 

N^de Chancery, (2 M 12, 13, 14. — S £ 1, 2. — 3 Z l, Stc.) 

][Protii0ioii for rpiloren. 

\Hde Chancery, (3 Z 4. — 4 H 2.) 


PROVISO. 

Vide Condition, (A 2.) 


PRO- 
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PROVISOR. 

(A) 

(A 1.) How usurped, infra. 

(A S.) How restrained, in&a. 

(A) 

(A 1.) How usurped. 

In the time of H. 1. the pope usurped the donation to bishoprics, 
and all other ecclesiastical benefices. Dav. 90. a. Vide Popery. 

And by a can. in the synod of London anno 1107, with the king’s 
assent, it was decreed, quod nunquam per donationem bactdi pastoralis aut 
annuli^ quisquam per regent^ aut aliam lakam manum investiretur in 
Anglia. Dav. 90. 

And in the time of John, the pope granted a general bull of pro- 
vision for all the benefices in the kingdom. Dav. 94. a. 

So, in the time of Ed. 2. Dav. 95. b. 

And in the minority of Ed. 3. the pope, by his bull, made an alien 
cardinal in England, and gave him power to provide for all ecclesiasti- 
cal promotions, cum vacate accidcrinU Dav. 95. b. 

(A 2.) How restrained. 

But, by the st. 25 Ed. 1. (which was the first statute against pro- 
visors) it was declared a contempt of the crown, to bring in bulls of 
provision, &c. Dav. 95. b. 

By the st. 25 Ed. 3. st 6. (in which the former act is recited) the 
king and his subjects shall have the right of patronage ; election of 
prelates shall be made according to the antlent grants of the king; 
and no bull of provision shall be put in execution : but the provisor 
shall be attached, fined, and ransomed at the will of the king, and 
imprisoned till he renounce the benefit of his bull, gives satisfaction 
to the party grieved, and sureties that he will not afterwards offend. 
Dav. 86. b. 

PROVOCATION. 

Vide Justices, (M 9. 15.) 

PROXY. 

Vide Parliament, (Ei 19.) 

PUBLICATION. 

IPublicatton ot Depositions. 

Vide Chancery, (Q). 

i^ublicotion of a liDel. 

Vide Libel, (B 1. 2.) 

. N 2 
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IPilUicattim of MDer. 

Vide Action upon the Case tor Detamation, (6 4.) 

IPutilication of a iotll. 

\^de Devise, (E 2, &c.) 


PUIS DARREIN CONTINUANCE. 

[And tligroin of insisting upon facts arisen, puis darrein cmtinmneci 
thouj^ not by way of plea pats darrein continuance.'} 

Vide Abatement, (1 24.) 


PURCHASE, AND PURCHASER. 

Vide Capacity, (A 1. 2. — B 1, &c.) ^ Chancery, (11.4. — Hs- 
— 4 I 1, &C.) — Discbnt (B). — Enfant, (B 1.) — Fran- 
chises, (F 15, &c.} 

puccbaotng a title. 

Vide Maintenance, (A 5.) 


PURLIEU. 

Vide Chase, (1 1. 2.) 


PURPRESTURE. 

(A) zm&t oball be. 

Purpresture is derived from the word pourprist which signifies an 
indosnre. Co. L. 277. b. 

Purpresture is when a man, by building, inclosure, or unlawful 
tiBing of any liberty, encroaches upon an mghway, public river, or 
any demesne or land of the king, or anodier. Co. L. 277. U, 
Manw. 172. 176. Nom. verb. Pou^resture. 

If a builds an house upon his own soil, or the waste in a forest, 
it will be purpresturet and may be pulled down, or he may be fined at 
the discretion of Ae justices of the forest B. Dy. 240. b. 

So, if he erects a beacon there. R. Dy. 240. b. in marg. 

Or, makes a causeway there. ^ Ibid. 

If the erection be upon tiie king’s manor. Jon. 277. 

If purpresture be by erection of cottages, &c. upon a forest within 
the king’s manor ; though the king grants the manor to A. it shall 
not be a dispensation of iSaa purpresture s but it shall be pulled doym 
in the hand of ^e patentee. R. Jon. 277. 

Vide Chase, (L). 


PURVEYANCE. 

Vide Prmrooative, (D 41, 42.) 


[QUAKER.] 
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[QUAKER.] 

[A Quaker’s testimony on his afiSrHiation, is admissible in debt on 
a penal statute. Cowp. 382.] 

[The affirmation of a Quaker cannot be read in support of a 
criminal charge. 2 Burr. 1117.] 


QUALE JUS. 

(A.) mbmitUes. 

A recovery by default, though made by collusion, was not an alien- 
ation in mortmain^ contrary to me st Mag. Ch. 86. or st. de ReUgiosis, 
7 Ed. 1. 2 Inst. 429. 

And, therrfore, by the st W. 2., IS Ed. 1. 32., it was enacted, 
that a^r judgment by default at the suit of an ecclesiastical person, 
inquiratur per patriam^ utrumpetens habeat jus^ Del non i if found that 
he had right, recuperet seisinamy &c. ; if he had no right, incurratur 
domino feodi^ &c. 

And by this statute, where an ecclesiastical person recovers by de- 
fault, a writ of quale jus issues. 

And this writ ought to issue regularly after the de&ult and before 
judgment 2 Inst. 430. 


QUALIFICATION. 

Vide Esolise, (N 8, 9.) 


QUARENTINE. 

The writ de quarentind habendd. 

By the st M. Ch. 9 H. 3. 7. a wife shall have quarentine for forty 
days in the capital messuage of her husband, if it be not a castle. 
Vide Dower, (A 11.) 

And if she be ousted, she shall have a writ de quarentind habendd^ 
which is Discontiely and a commission to the sheriff to proceed thereon. 
F.N.B. 161. E. 

And thereupon the sheriff shall make process immediately against 
the party, to answer in two or three days, and need not stay till tiie 
county court F. N. B. 162. A. 

[It seems that none are liable to the penalties in the eighth sect., 
st.26. Geo. 3. c. 6. (relative to the performance of quarentine, q. v.) but 
the captain, seamen, and passengers ; not persons going on 'board 
ships arriving from infected places. 4 Taunt 202.] 


QUARE CLAUSUM FREGIT. 

Vide Pleadeu, (3 M 3*, &c.) — Trespass, (B 1. — C 1. — D). 

N 3 * QUARE 
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QUAKE EJECIT INFRA TERMINUM. 

(A) SBbeit it lies, infra. 

(B) tl)e proceeoiitgr sbdil tie. infra. 

(C) aaJDen tfiis tueitlies, or an ejectment, infra. 

(A) ataijen it lies. 

If u lessor enters upon his lessee for years, and enfeoffs another in 
fee, or for life, &c. the lessee shall have against him a writ of qtuire 
ejecit infra terminum^ and shall recover his term and damages. F. N. B. 
197. S. 

Or, if the term be determined, shall recover his damages. F. N. B. 
197. T. 

So, if the heir of the lessor enters, and makes a feoffinent to 
another, &c. F. N. B. 198. C. 

Or, the lord by escheat. Semb. F. N. B. 198. F. 

So, if the lessee be ousted, and his lessor disseised by a stranger, 
and the lessor afterwards releases to the disseisor. F. N. B. 198. H. 

So, if the lessor suffers a common recovery against him, though the 
lessee could not falsify such a recovery before the st. 21 H. 8. 15. 
F.N.B.198. E. . 

So, if a lessee assigns his term, his assignee may have the writ of 
qtiare ^ecit infra terminum. F. N. B. 198. D. 

Or, against the survivor of four lessors, where the survivor alone 
enters, and makes a feoffment. Ibid. 

So, the lessee of a villein, who purchases, and makes a lease before 
the entry of his lord. F. N. B. 198. G. 

(B) !|)oUi t|je proceeding obnll de. 

A quare^ecit infra terminum lies against the feoffee, &c. or against 
tlie lessor. F. N. B. 197. S. 198. K. 

And though the writ supposes a sale to the feoffee, &c. yet the 
sale is not traversable, but the ejectment only. F.N. B. 198. K. 

The process is summons, attachment, and distress infinite. F. N. B. 
197. V. 

But no process lies to outlawry, because the writ is not vi et armis. 
Ibid. 

This writ was founded upon the st W. 2. 24*. which gives a writ 
in consimili cam ; and because an ejectment does not lie by a lessee 
against the feoffee of his lessor, without entry, for that the lessor 
ousts him, and not his feoftee, this writ was contrived upon this statute 
to be brought against the feoffee, &c. F. N. B. 198. A. 

(C) CUDcn t&tis! Uirit or an ejectment. 

But if the lessee after ouster and feoffinent by his lessor enters, 
and the feoffee pusts him, the lessee may maintain an ejectment against 
the feoffee. F. N. B. 198. A. 

So, if the feoffee be party or privy to the ouster by the lessor. 
Ibid. 

So, a lessee, ousted by his lessor, may have an ejectment, or writ 
of ejecit infra terminum against him, or his heir, at the election of the 
lessee. F. N. B. 198. K. 

Sor 
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So, against the lord by escheat, or lord of a villein, who leased to 
him ; and that without a precedent entry. F. N. B. 198* K. 

Vide Ejectment. 


QUARE IMPEDIT. 

(A) WSSfyot rcmeDg for a cburcb* infra. 

(B 1.) Misbt of ODtOtoOon. infra. 

(B 2.) How the proceeding in it shall be: — The 
count, &c. p. 184. 

(C) Of Darrein preoentment 

(C l.)_ When it lies. p. 184. 

(C 2.) When not. p. 185. 

(C 3.) How the proceeding shall be. p. 185 

(D) Ciuare impeDit? — WSihtivit lieo. p. 185.* 

(E) utrum : — TOcn it lieo. p. 186. 

(A) TOat renieog for a cljwrcp. 

Remedy by law was provided for the recovery of a church, or for 
the revenues of a church. 

By the common law, there were diree writs for the church itself, 
viz. right of advowson, quarc impedit^ and assise of danein presentments 
2 Inst. 357. 

For the revenues of the church, the parson had remedy for his lands 
and tenements by juris utrums 


(B 1.) Uigtt of aDPoiPSiOtt. 


By the common law, in all cases where the church was full by insti- 
tution against a common persc^i, or by institution and induction against 
die king, the rightful patron would lose the advowson, if he did not re- 
cover die inheritance of it by a writ of right of advowson. ll. 6 Co. 49. 
2 Inst. 357, 358. Vide Advowson. 

Though the presentation upon which the church was full, ' was made 
by usurpation. Vide Esglise, (11 14.) 

Though the patron was an infant, feme-covert, &c. 6 Co. 49. 

But in all these cases the patron seised of the advowson in fee, may 
have remedy by the writ of right of advowson. F. N. B. 30. B. F. 

So, before the st. de danis, 13 Ed. 1. a patron, who had a fee- 
simple conditional, if he was ousted of the advowson by usurpation, 
should have had a right of advowson. 

So, if he who had a right to collate, wa» ousted by a plenarty upon 
a colladon without title, he should have had a writ of right 6 Co. 50. a. 

So, a right of advowson lies for the advoivson of a vicarage, prebend, 
chapelry, &c. as well as of a church. F. N. B. 31. C. E. 

So, if a parson, who sues in the spiritual court for tythes to the fourth 
part of the advowson in value, be prohibited by an indicavit^ his patron 
shall afterwards have a right of advowson. F. N. B. 30. E. 

So, it lies of a moietv, or third, or fourth part of a church. F. N. 
B. 30. D. 


N 4 


And, 
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And, by common law, of a less part : but that is now ousted by st. 
W. 2. 5. F. N. B. SO. E. 

So, if A. and B. are seised of an advowson, and to the heirs of B., 
they may join in a right of advowson for the benefit of him who has the 
fee. F. N. B. SO. R 

But a right of advowson does not lie by a tenant for life or years. 

F. N. B. so. B. 

Nor, by tenant by the curtesy, or in dower. Ibid. 

Nor, by tenant in tail since the st. de donis^ though he has a fee 
expectant. Ibid. 

So, if a man had purchased an advowson, to which he had never 
presented, he should not have had a right of advowson before the st. 
W. 2. 5. ; but his advowson was lost. 2 Inst. S58. 

(B 2.) How the proceeding in it shall be: — The count, &c. 

In a right of advowson, the process shall be summons and grand 
cape. Vide Pleader, (S I 1, &c.) 

And the summons shall be made upon the glebe, which shall be 
seised into the king’s hands upon the grand cape. N. N. 69. c. 

The plaintiff shall count of the possession of an ancestor, or his own 
possession. F. N. B. 30. B. 

And ought to lay the esplees in the parson, in taking tythes, ob- 
lations, &c. Ibid. 

'Hie tenant shall come and make defence. F. N. B. 30. C. 

And shall have a view of the church. N. N. 70. a. 

So, he may join the mwc by battle, or the grand assise. F.N. B. 
SO. C. 

But in the case of the king, the tenant cannot tender a demy-mark, 
to enquire of the seisin alleged by the king in his count, as he may in 
the case of a common person. F. N. B. 31. D. 

So, final judgment shall not be against the king, tliough the raise was 
joined between the king and the tenant. Ibid. 

(C) 3j0I0w(c Of Darrein prcisentinent 

(C 1.) When it lies. 

An assise of darrein presentment lies, where a man, or his ancestor, 
has presented to a church, and, upon a subsequent avoidance, another 
usurps upon him. 

So, by the st. W. 2. 5. the heir, or he in reversion, shall not be 
prejudiced by a presentation by his guardian, or by tenant in dower, 
by curtesy, for life, or for years, or by the donee in tail, but that he 
may have such action possessory at his foil age, or when the reversion 
comes into possession, as his ancestor might have had upon the last pre- 
sentation in his time. 

So, he shall have this writ, though the last presentation was made 
by .tenant by the curtesy, in dower, .for life, or for years ; if those 
estates did not commence by the grants of the plaintiff himself. F. N. B. 
31. G. 

So, if a guardian made the last presentation in right of the plaintiff^ 
then in his wardship. F. N. B. 31. I. 

Or, 
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Or, a stranger, by usurpation upon the plaintiff, then an mfant. 
F.N.B.31. L 

Or, a stranger, by usurpation in time of war, though the plaintiff 
was of full age. Ibid. 

(C 2.) When not. 

But an assise of darrein preserUment does not lie by one coparcener 
against another. F. N. B. 32. A. 

Nor, if tenant for life, or for years, claims by lease from the plain- 
tiff himself. ^ F. N. B. 31. I. 

Or, if an infant purchases an advowson, and an usurpation be made 
upon him. Ibid. 

Or, if an usurpation be upon a feme-poverty who purchased the ad- 
vowson. 2 Inst. 360. 

So, if a purchaser be a bishop, abbot, &c. 2 Inst. 358. 

(C 3.) How the proceeding shall be. 

The proceeding in an assise of darrein presentment is conformable, in 
many respects, to the proceeding in an assise of novel disseisin. 

By the st. M. Ch. 13. it shall be coram just, de Banco; though be- 
fore it lay in B. R. 2 Inst. 27# 

So, plenarty is no bar in an assise of darrein preserUmeuty any more 
than in a quare impedit. if it was not for six months before the writ 
purchased, by the st W. 2. 5. 2 Inst 360. 

(D) iIXuare nnpeDit 5— it Iie0. 

[A quare impedit may be brought for a church and an hospital. 
Willes, 608.] 

Qiiare impedit is an antient writ, which lies by him, who, being in 
possession of an advowson of a church, is disturbed in his presentation 
to it 2 Inst. 356. Vide Pleader, (3 1 1, &c,) 

[If the right of nomination be in one, and of presentation in another, 
then, if either impede the other in his right, a quure impedit lies. 
3 T. R. 646.] 

So, by the st. W. 2. 13 Ed. 1. 5. if any, not having right, present 
during tlie minority of an infant, in the time of tenant in dower, by the 
curtesy, for life, for years, in the time of tenant in tail, &c. the infant 
at full age, he in reversion, and the issue in tail, may have the same 
remedy for recovering the possession of the advowson, as his last an- 
cestor, &c. might have had in his time. The same remedy is for a 
feme-pooerty or men of religion, if the usurpation be during coverture, 
or vacation. 2 Inst. 353. 

And, therefore, an infant, who has an advowson by descent, after his 
fall age shall have a quare impedit or darrein presentmenty though the 
usurpation was upon him during his minority. 2 Inst. 358, 359. 

So, an infant may have it during his minority, when he is out of 
wardship. 2 Inst. 359. 

So, an infant shall have a quare impedity if an usurpation be upon 
him, though his ancestor purchased, and never presented to the ad- 
vowson. 2 Inst. 359. 


So, 



186 QUAKE INCUMBRAVIT. 

So, tlie heir of him in reversion, after an usurpation in the time of 
tenant by the curtesy, in dower, for life, for “years, tenant by statute- 
merchant, staple, or elegiU 2 Inst 859. Jon. 48. 

So, the issue in tail, after an usurpation in the life of tenant in tail. 
2 Inst 359. Jon. 49. ^ 

So, the successor of him in reversion, if an usurpation be upon the 
lessee, &c. of an ecclesiastical person. Semb. Jon. 48. 

But if an infant purchases an advowson, and an usurpation be upon 
him, he is not within this statute. 2 Inst 358. 

So, the lessor himself is not within the statute, though the heir is, 
when the usurpation is upon his lessee, &c. 2 Inst. 359. 

Nor, a man in remainder, or kis heir. Ibid. 

So, a feme-caoe^'t shall not have aid by tliis statute, if an usurpation 
be, during the coverture, to an advowson purchased by her. Jon. 49. 

So, if an usurpation be upon a bishop, or other ecclesiastical person, 
his successor shall not have a qvuire impedit; for the statute aids only 
upon an usurpation in the vacation, or when the ancestor could not 
have remedy at the time of the usurpation. Semb. Jon. 47. 49. 
F.N.B. 34. M. 

[Declaration in quare impedit amended on motion. 2 Wils. 118.] 
[In quare impedit there is no general issue. 3 T. R. 158.] 

[A defendant obtaining judgment on demurrer in quare impedit^ is 
not entitled to costs. 1 H. Bl. 530.] 

Vide Quare non admisit — Pleader, (3 I 1, &c.) 

(E) SiiriiS utruin it Ue0, 

A Juris uti'um is tlie highest writ which a parson can have. F. N. B. 

48. R. 

And it lies where the lands and tenements of a rectory are aliened by 
the predecessor of the parson. Ibid. 

Or, are recovered against tlie predecessor by verdict, or by con- 
fession or default, without praying in aid of the patron and ordinary, 
F.N.B. 48. R. 49. 

So, if the predecessor be disseised of his lands or tenements. F. N. B. 

49. A. 

Or, any intrudes upon them after the death of the predecessor. Ibid. 
So, an abbot, prior, &c. h&ng parson imparsonce oi tx shall 

have Vi juris utrum. F. N. B. 49. E. 

So, a dean and chapter, prebendary, vicar, &c. F. N. B. 49. 
M. N.O. 


QUARE INCUMBRAVIT. 

(A) it liesf. p. 187. 

(B) i|)oVu tbe proceeDingg 0ljan be. p. 187. 

(C) ai^fjen it DO00 not lie* p. 188. 


(A) t'SilSfu 
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(A) SStlien it lie0. 

If the plaintiff, in a quare impedity sues a ne admittas within six 
months, and afterwards recovers, and before judgment the bishop had 
instituted another to tHi church, he shall have a quare ificumbravit 
against the bishop, and shall recover his presentation and his damages. 

f:n.b,48. lo. ^ 

So, every party, who sues a ne admittas^ may have a quare incuni^ 
havit after Ins recovery, if the church be full by the presentation of 
another. 

Though the bishop admits the presentee of him, who is found patron 
by fijure patronatus.. F. N. B. 48. H. 

Or, if the bishop admits the clerk of a stranger, as well as of the 
party to the writ F. N. B. 48. L. 

Or, admits after six months, as well as before. F. N. B. 48. L. 

Though the bishop presents the clerk of the plaintiff. N. N. 11 1. b. 

So, a qtuire inaindravit lies, if the bishop incumbers, when no quare 
impedit is pending, and no debate for the church. N. N. 111. a. 

Or, before judgment given. N. N. 111. b. 

(B) i^oiu tDc procecDhiffS sball tjc. 

The quare incumhravit is an original writ, which issues out of 
chancery, and not out of tlie court where the recovery was. F. N. B. 
48. G. 

And it ought to be sued in the county wliere the church is. F. N. 
B. 48. D. 

And in the court where the recovery was, if the record remains 
there. F. N. B. 48. F. 

But the king may sue a quare hiambravit in B. 11. though the re- 
covery was in C. B. F. N. B. 48. E. 

So, a common person, if the record be removed there by error. 
F. N. B. 48. F. 

The process shall be an aliasy and then a distringas, F. N. B. 48. P. 

The plaintiff in a qmre incumhravit ought to mention his recovery in 
his writ and count. Per ineliorem opinionem, F. N. B. 48. K. 

Or, if there be no recovery, he may Iiave a special count. 
N.N. 111. a. 

The defendant may demand oyer of the recovery mentioned in tlie 
count. N. N. lll.b. 

The defendant may plead that he did not incumber since the prohi- 
bition delivered. F. N. B. 48. N. 

But the plaintiff in his count need not say where he recovered, 
N.N. 111. b. 112. b. 

Or, whether he recovered since or before the six months. 

N.N. 111. b. 

Or, that the bishop refused his clerk; for if he incumbered, it im- 
ports it. 

If the plaintiff be nonsuit, he may have another quare incumhaviU 
and vary his count. F. N. B. 48. M. 

(C) mm 
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QUARE NON ADMISIT. 


(C) COtien it Doe0 not lte» 

But none shall have a qiuare incumbraoiti except after a leca^'enf in a 
court. F. N. B. iS. E. 

Nor, if a church be incumbered before a nedidmittas sued. F. N. B. 
48. H. 

So, a quare incumbravit does not lie, if the bishop after the ax months 
collates by lapse. F. N. B. 48. L. N. N. 1 1& a. 

So a quare incumbreemt does not lie, if the bishi^ incumbers, pending 
a right of advowson, though the plaintiff recovers ; for the plaintiff in a 
right of advowson cannot have a ne admittas ; for he recovers the ad- 
vowson only, and not the presentation. F. N. B. 48. Q. 


QUARE NON ADMISIT. 

(A) iKaften it lieo. 

After a recovery in a quare impedit^ if the bishop refuses to admit 
the clerk of the plaintii!) he shall have an alias j pluries^ and attachment, 
or at his election a writ of quare non admisit ; in which he shall recover 
damages only for the refiisaL F. N. B. 47. C. G. 

And it lies upon a recovery by the king, as well as by a common 
person. F. N. B. 47. C. D. 

And it may be sued out of chancery. F. N. B. 47. C. 

Or, out of C. B. which, in term, is most proper. F. N. B. 47. C. 

And it lies against a bishop, upon a refusal by his vicar-general. 
F.N.B. 47. 1. 

So, upon his refusal, though he afterwards admits him. F. N. B. 
47. L. 

So, it lies against the guardian of the spiritualties upon a refusal by 
the bishop then dead. F. N. B. 47. 1* Q. 

Or, against the official of the bishop. F. N. B. 47* N. 

A quare non admisit shall be sued in the county where the refusal was. 
F.N.B. 47. F. 

And by a common person in B. ; or, if the judgment be aJQSrmed in 
error, in B. R. F. N. B. 47. E. 

But by the king it may be in B. R. as well as in C. B., though no 
error brought. F. N. B. 47. D. 

The writ ought to recite the recovery. F. N. B. 47. C. 

But it will be a good plea for tha bishop, that the church is litigious. 
F. N. B. 48. B. 

That the church is full of another presentation by any one not party 
to the record. F. N. B. 47. K. 

That he himself presented by lapse. F. N. B. 47. M. 

That he has admitted his clerk. F. N. B. 47. H. 

So, it does not lie against an archdeacon for refusal of induction ; 
for the plaintiff shall cite him into the spiritual court, or have an action 
upon the case. F. N. B. 47. H. 

Nor, upon a recovery of a presentation to a donative ; for he shall 
have a writ to the sheriff to put him into possession. F. N. B. 48. A. 

Or, 
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Or, a writ to him who ought to instal, &c. the presentee to the do- 
native to put him into possession. F. K. B. 48. C. 


QUAKE OBSTRUXIT. 

(A) CDe uint of quote oliotturtt 

A quare cbstruxit is a writ which lies against him who obstructs the 
plaintiff’s way, to which he has a right in the land of another. Nmn. 
verb* Qtf • Obstruxit* 

And it lies in the nature of a writ of right close directed to the lord 
or bailiiSi of a manor of antient demesne. F. N. B. 1 1. I. L. 


QUARTER SESSIONS. 

Vide Justices of Peace, (D 2, &c.) 


QUAY. 

[A public quay, like a public highway, is common to all the com- 
munity. 8 T. R. 606.3 


QUE EST EADEM. 

Vide Pleadkr, (E 31.) 


QUEEN. 

Vide Actiok, (B 2. — C 2.)— Justices, (K 1, See.) — Roy, (F 1, 2, 3.) 


QUE ESTATE. 

Vide PtEADEH, (E 23, 24.) — ^Temfs, (G 13.) 


QUEM REDDITUM REDDIT. 

Vide Fine, (F). 


QUESTION. 

Vide Faruament, (G 25, &c.) 


QUIA DOMINUS REMISIT CURIAM. 

Vide Droit, (C 2.) 


QUID JURIS CLAMAT. 

Vide Fine, (F.) 


QUIETUS. 
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QUOD PERMITTAT. 


(OTETUS. 

When an accountant in the exchequer is acquitted, he shall have his 
quietm* 

As to a sheriff’s quietus^ vide Viscount, (G 4^ 


QUI TAM, &c. 

Vide Action upon Statute, (E 1, &c.) — Infohmatiok, (A S.) 


QUIT-RENT. 

Vide Rent, (C 2.) 


QUOD El DEFORCEAT. 

(A) tsattn it Iic0, 

(A 1.) By the common law. 

By the custom of some places a quod ei deforceat lies at common law ; 
as, in W^ales. 2 Inst. 350. R. Jon. 381. 

So, by the common law, if a recovery was against the husband in a 
real action by render of the husband, his wife might recover her dower. 
2 Inst. 349. 

Yet, in the superior courts no qujod ei drforceat lies by the common 
law. 2 Inst. 350. Jon. 381. 

(A 2.) By the st. W. 2. 4. 

But now by the st W. 2. 4. if a recovery be against the husband by 
default, his wife shall have a quod ei drfvrceat ; and if the tenant cannot 
show that he had a right to the tenement at the time of the recovery, 
the wife shall have her dower. Vide 2 Inst. 349. 


QUOD PERMITTAT. 

(A) it to infra. 

(B) Uiljom it lies. p. 191. 

(C) mbtn it poe0 not lie. p. 191. 

(D) !|)oU) tpe proeee&ing in it opall be. 

(D 1.) By justices in the County, p. 191. 

(D 2.) By writ in C. B. p. 191. 

(D S.) The process, p. 191* 

(A) OTjen it lies. 

A qtwd permittcU lies against him who disturbs another in his right 
to common of pasture, turbary, piscary, aqueduct, way, fair, market, or 
odier pririlege. F. N. B. 123. F. H. 

As, 
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Ho^ the proceeding shall be. 

As, for disturbing m his estovers. F. N. B. Ids. H. 

Or, disturbing the villeins of a lord in doing suit at his mill, where 
they ought to do it by prescription. F. N. B. 123. M. 

Or, disturbing in having water to his fountain, where he ought to 
have it F. N. b. 124. A. 

Or, in his passage tdtra aquam. Ibid. 

In his free foldage. Ibid. 

In the erection of ladders in the soil of another, for repairing au 
house contiguous. Ibid. 

In his corody. ibid. 

So, a quod pei'mittat lies for abating a nuisance in the freehold of 
another. F. N. B. 124. H. Vide, Action upon the Case for a Nui- 
sance, (D 2.) 

(B) 'Bg iDborn It liesf, 

A qmd permittat lies upon a disturbance, or disseisin to the plaintiff, 
or his ancestor; but in no other degree. F. N. B. 123. H. 

And when it is brought upon a disseism to the ancestor, it is in the 
nature of a mort d!ancest(n\ F. N. B. 123. K. 

So, an abbot, &c. might have had it upon a disseisin to his prede- 
cessor. F. N. B. 123. H. L. 

A qiiod permittat lies by tenant in fee, or in tail. F. N. B. 124. B. C. 

So, it lies by the heir, or feoffee of him to whom a nuisance is done. 
F.N. B. 124. H. 125. A. 

So, a qmd permittat lies against the heir, or feoffee of him who did 
a nuisance to the freehold of ahother, if the nuisance be continued. 
F.N. B. 124. H. 125. A. 


(C) Wien it Hoes not lie. 

But a quod permittat does not lie for reasonable estavci's in a wood, 
&c. for which an assise of novel disseissin is given by the st. W. 2. 26. 
F.N.B. 124. A. 

(D) tDe procceDins in it 0ljall be. 

(D 1.) By justices in the county. 

A qmd permittat is viconticl before the sheriff by justices in tiis 
county-court; or it may be sued in C. B. F. N. B. 123. G. 

(D 2.) By writ in C. B. 

A qt 4 od permittat by writ in C. B. lies against a disseisor, or disturber 
of his common way, &c. upon a disseisin to the plaintiff himself^ or his 
ancestor. F.N.B. 123. H. 

If the common be in the land of a person certain, he need not men- 
tion in his .writ the number of cattle. F. N. B. 123. G. 


(D 3.) The process. 

The process in a qmd permittat is summons, attachment, and dif^- 
tringas. F. N. B. 124. F. 

And if nihil be returned upon the summons, a capias shall go. 
F. N. B. 124. F. 

QUO 
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QUO WARRANTO. . 

QUO JURK 

(A) mben itlkg. 

A quo jure is a writ of right in its nature, and lies by the lord of a 
vill, or of a waste, or by aiw seised in fee, against him who claims 
common in his land. F. N. B. 128. 

(B) tbe proceeoing leiDall 90. 

Tlie process in a quo jure is summons, attachment, and distress. F. 
N. B. 128. L. 

And if the defendant makes default after appearance the grand dis- 
tress shall go instead of a petit cape. • F. N. B. 128. Ij. 

The defendant shall make his defence shall make title to the common, 
shall allege seisin of it, and the espleesy and quod tale sit jus suum offert^ 
&c. as the demandant does in a writ of right. F* N. B. 128. L 

To the title alleged by the defendant, the plaintiff shall make de- 
fence and shall defend against the seisin alleged by the defendant, and 
shall join the mise upon me mere right, or by battle. F. N. B. 128. 1. 

QUO WARRANTO. 

(A) it Ii00. infra. 

(B) (HIJ90n not. p. 194. 

(C) C9e ptoceeDing in a £luo (E^atranto. 

(C 1.) In what court it shall be. p. 195. 

^(C 2. a.) PreUmininis.2 p. 195. 

[(C 2. b.) Application for.] p. 196, 

(C 2. c.) What process, p. 1^. 

[(C 2. d.) Mode of conducting it.] p. 197' 

[(C 2. e.) Quashing it.] p. 197' 

(C 3.) Information, p. 197* 

(C 4.) Plea, &c. p. 199. 

(C 5.) Judgment, p. 202. 

(C 6.) The effect of the judgment, p. 203. 

(C 70 Execution, p. 204. 

(A) saiben it lie0. 

A quo warranto is in the nature of a writ of rijght for the king, against 
him who usurps or claims any franchises, or liberties, to say by wftat 
authority he claims them. 2 Inst. 282. 9 Co. 28. a. Yel. 191. 

So, the king may have an information in the nature of a quo war^ 
ranto. 

Or, a writ of inquiry out of the exchequer. Co. Ent. 530. b. 

A quo warranto lies for all franchises. 

As, for wai&, estrays, &c. Co. Ent. 528. 54 1. 544. 

Goods and chattels of felons, deodands, &c. Co. Ent. 528. 549* 
Fines, amerciaments, issues, &c. Co. Ent.. 551. b. 561. a* 

A park, warren, &c. Co. Ent. 561. 

So, for wreck of the sea, &c. 2 Rol. 205. 1. 35. 


Or, 
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X)rf for taking lasta^ or bdlastage of ships. 1 Sid. SG. 

So, it lies for franchises, which cannot be seised into the king’s hands ; 
for the party may be ousted of them. 

As, for a court-baron. Quo. W. 14. Treby’s argument. Per three J. 
two dub. 2 Cro. 259. Yel. 190. 

A court-leet, or borough-court. Co. Ent. 527. b. 544. 

A fair, market, tollj &c. Co. Ent 527. b. 544. 561. a. w 
[Information in the nature of quo warranto lies against any one claim- 
ing an exclusive ferry over a public river, but not for taking money of 
passengers. Str. 161.] 

So, it lies for claiming to be a corporation. Co. Ent. 527. b. 

To choose bailiffs, or other officers. Co. Ent 527.. b. 537. b. 

Coroner, constable, clerk of a market, justice, &c. Co. Ent 528. a. 
537. b. 551. b. 

[For exercising die office of steward of a court-lcet ; Semb. 3 T. R. 
598. but not of a court-baron. Str. 621.] 

[It lies for the office of constable. Str. 1213.] 

So, it lies upon a claim of exemptions ; as, to be exempt from the 
government of the mayor, justices, &c. Co. Ent. 528. a. 

So, a qm wan-anto lies against him who abuses his franchises, or 
liberties. 2 Inst 496. 2 T. R. 567. 

So, it lies upon a claim of the correction of others ; as, to have the 
assize of bread and beer, weights or measures. Co. Ent. 528. a. 

To have a prison, power of arresting, &c. Ibid. 

Punishment of forestallers, or other offenders. Ibid. 

Pillory, tumbrel, &c. Co. Ent 551. b. 

[It lies where any new jurisdiction, or public trust, is executed with- 
out authority, though it is no usurpation upon any franchise of the 
crown. Str. 299. 836. Ld. Ilayni. 1559.] 

[An information in nature of quo warranto^ shall be granted where 
the right is doubtful and disputed, in order to try it, unless there has 
been such an acquiescence as ought to prevent it 3 Burr. 1 485.] 

[The rule, that an information in nature of qw> warranto will not be 
granted at the instance of those who have concurred in. the defendant’s 
election, only holds where they knew of the defect which rendered it in- 
valid ; not, therefore, where it arises from the defendant’s not having 
taken the sacrament within one year before his election as required by 
stat. 13 Car. 2. c. 1. since that defect is a latent one. 3 T. R. 573.] 

[An information in nature o( a qm warranto^ the effect of which will 
be to dissolve the corporation, will not be refused because the relator 
attended tlie election in question, and others at which tlie defendant 
afterwards presided, unless it likewise can be presumed that he pur- 
posely delayed until the dissolution of the corporation became luiavoid- 
able. SEust. 213.] 

[The election of a portreeve of a borough and manor, who,' as port- 
reeve, is retuming-officer of the borough, may be the subject of an in- 
formation in nature of quo warranto^ and perhaps though he is not also 
returning officer. 3 T. R. 596.] 

[An information in nature of quo warranto lies for claiming to vote in 
virtue of a burgage tenement 3 T. R. 599.] 

[An information in nature of quo warranto lies for the office of bailiffe 
of a borough and manor, who, being a prescriptive officer and member 
VoL. VII. O of 
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QUO WARRANTO. 

of the court-leet, has power to summon and select the juiy ; for such 
discretionary power is a material and important function in the admi- 
nistration of justice. 2 East. 308.] 

[The court are bound to grant mi information in nature of quo war^ 
rantOy where the grounds are, the defendants having omitted to take the 
sacrament within one year previous to his election. 3 T. R. 574.] 

[A swearing in, though defective, is a sufficient user. 4 East, 337.] 
[Information in nature of quo warranto will be granted where the 
right depends upon a matter of doubtfdl law, tliat it may be finally 
settled. Cowp. 58.] 

[Where a doubt is raised on the affidavits for and against an informa- 
tion in nature of quo warranto^ it will be granted, though the evidence 
preponderates against the relator, since the jury are me only judges 
between conflicting testimony. 3 T. R. 596.] 

[Where an application for an information in nature of quo warranto^ is 
made to enforce a general act of parliament, it is no objection that the 
party applying is not a member of the corporation ; as where the grouiids 
are, that the defendant had not taken the sacrament within one year pre- 
vious to his election. 3 T. R. 574.] 

[A title to one office, which is a qualification to hold anotlier office, 
is not within stat. 3. of 32 Geo. 3. c. 58. respecting derivative titles, 
and, therefore, although the party has exercised the first for six years, 
the court will make the rule nhi for an information in nature of quo 
warranto^ for exercising the second office, upon a defect of title to the 
first, absolute. 2 M. & S. 710 

(B) mhtn not 

But, by the st. 18 Ed. 1. of quo warranto^ every one who had a fran- 
chise before the time of R. 1., and can prove his enjoyment afterwards, 
by verdict, or other means, his franchise, &c. shall be confirmed. 

And therefore, if it appears upon a quo warranto^ that the defendant 
has enjoyed time whereof, &c. franchises, &c. which lie in prescription, 
or those which lie in charter, by grant within the time of R. 1. ; or, if 
granted before, if they be confirmed or allowed since, he shall not be 
ousted of them. 2 Inst. 495. 9 Co. 28. 

[It does not lie for erecting a warren. Str. 637. 2 Ld. Raym. 
1409.] 

[It does not lie for a forfeiture by non-attendance. Str. 819.] 

[The court will not grant information quo warranto for making a 
rabbit-warren, nor for setting up a fiiir : the remedy is, by application 
to attorney-general, who may grant it. B. R. H. 261.] 

[Nor, for holding a court-leet in a manor ; for it is a private right, 
and may be had in a civil action. Andr. 14.] 

[Nor, where two sets of churchwardens are sworn in. Str. 1196.] 
[An information in nature of quo warranto will not lie for encouraging 
the exercise of a franchise. 3 Burr. 1812. 1 Blk. 579.] 

[An information in nature of quo warranto^ will not be granted to 
a corporator, who, though he did not concur in. the defective election, 
afterwards acquiesced therein ; the circumstance of his not opposing 
the parties’ subsequent election to a necessary annual office, and then 
attending official meetings at which he presided, is not an acquiescence. 

1 East^ 38.] 


[An 
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fAn information in the nature of quo wrranto^ will be refused to a 
mere stranger who has no concern with the c6rporation. 1 East, 46.] 
[An information in nature of quo mirranto^ will only lie for what are 
usurpations on the rights or prerogatives of die crown. 4 T. R. 381.] 
[An information in nature of pto *marrantOy does not lie for the office 
of church-warden. 4T. R. 381.] 

[If circumstances are very strong in favour of a corporate franchise, 
and against the application for an information qito warranto^ the rule 
nisi will be discharged, and with costs. 4 Burr. 1963.] 

[An information in nature, &c., will not be granted against a member 
of a corporation now dissolved, for continuing the exercise of his 
office. 3 East, 119.] 

[To found a qm *marranto information, there must have been a 
possession or exercise of the office in question ; a mere claim thereto, 
as a tender to be sworn in, is not sufficient. 5 R. 85.] 

[The court will not decide the validity of the election of a cor- 
poration, if the question is new or doubtful, on a rule to show cause 
for an information in nature of quo iisan anto, Dougl. 397.] 

[An information in nature of a quo warranto^ does not lie for a 
corporator whose tide (or, where derivative, when the original title) 
is no better than die title questioned, and who therefore has himself 
no title if his objection prevails. 6 T. R. 503.] 

[Information in nature of a quo *mairanto^ will not be granted after 
six years’ possession. 4 T. It. 282. etiam stat. 32 Geo. 3. c. 58.] 

[Nor, where the defect of defendant’s title is stale, as of twenty-nine 
years’ standing, and has never been questioned betbre. 1 B. M. 433. 
Or, within twenty years. Cowp. 59. Dougl. 81. (ST. 11. 310.) 
4 Burr. 2523. 1 T, R. 3.] 

[But possession of a corporate franchise for less than twenty years, 
is not of itsell' a sufficient objection to an information in the nature of 
quo warranto, to try the validity of a title to such franchise. 2 Term 
Rep. 767.] 

(C) CDeproceeDin^ in a quo Uiarranto, 

(C 1.) In what court it shall be. 

By the st. made 6 Ed. 1. (but proclaimed SO Ed. 1. and therefore 
printed of that year, 2 Inst. 279.) all persons ought to enjoy their 
franchises, if not usurped over, till the coming of the king or justices 
in eyre. 

And diereby, and by the st. 18. Ed. 1. when justices in eyre were 
in being, a quo warranto lay before them. 2 Inst. 498. 

f(C 2. a.) Preliminaries.] 

[A corporator must be disfranchised by the corporation for non- 
residence, before an information in nature oH quo warranto can be 
applied for; ok, where by the constitution, die corporator, by removing 
from th6 borough, vacates his office. It would be productive of in- 
convenience to hold that non-residence is, ipso facto^ a disfranchise- 
ment. 2 T. R. 772.] 

0 2 [(C2.b.) 
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[(C 2. b.) Application for.] 

' tfe support of an information in nature of a gno warranio, the re^* 
lator may use the affidavit of those who have concurred in the de« 
iendant’s election. 4 T. R. 223.] 

[An information in nature of quo nmrranto^ will not be granted after 
a lapse of twelve years, upon an affidavit of belief only, which is 
contradicted by entries in the corporation books. 3 T. R. 310.] 

[An affidavit in support of an information in nature of quo wanranto^ 
must state the mode of election to the office in question. 3 T. R. 596.] 
[An affidavit in support of an application for an information, in 
nature of qm nsaan^antOy for usurping the corporate office, contrary to 
the provisions of a particular charter, must state that such charter has 
been accepted, or, whence the same thing may be inferred, been acted 
upon. It must appear that the constitution alleged to have been 
violated, is an existing one. 4 M. & S. 253.] 

[If the affidavits in support of an information in nature of quo 
warranto^ be deficient in the statement of necessary facts, recourse 
may be had to the ^davits, in answer, in which tliey are detailed. 
3 T. R. 596.] 

[Where the merits of the election, if any, are sufficiently brought 
into question by the affidavits, and where it is not denied by the de- 
fendant; an information in nature, &c. will be granted, ‘though the 
fact of die election is not precisely sworn to. 2 ICast, 177.] , 

[An affidavit in support of an applicadon for an information in 
nature of quo Wiranto^ cannot be amended. 4 M. & S. 253.] 

[A rule nisi is obtained in Trinity term, against several for an in- 
formation in nature of qm *marranto^ for usurping corporate offices. 
Between Trinity and Michaelmas term they resign, and dieir resigna- 
tions are accepted. Held, diat tlie rule must be made absolute, this 
circumstance of the resignation being no answer to it, though it might 
"regulate the discretion of the court in imposing the fine. 2 M. & S. 75.] 
[^riie stat. of 33 Geo. 3. c. 58. which passed for the quieting the pos- 
sessions of persons who had exercised franchises, and for preventing 
others from lying by for a length of time, with latent objections to 
thenr titles, enables a defendant to an information in the nature of quo 
xmrrantOy to plead that he held or executed the office six years before 
die exhibiting of the information. This period must be dated from 
the makfog the rule absolute, and not from the time of obtaining the 
rule nisi : hence, a rule nisi^ for such an information, will be dis- 
charged, if it appears ^at the defendant is in a condition to plead 
the statute; to m^e it absolute would be nugatory. 2 M. & S. 71.] 
[Whether, where the original ground of application in nature of, &c. 
fails, it will be granted for the trial of an incidental and secondary 
question. 4 East, 327.] 

" (C 2. c.) What process. 

By the st. 6 Ed. 1. (printed 30 Ed. 1.) the sheriff shall make pro- 
clamation forty days before the eyre, that all appear to show quo 
warranto they claim their francliises ; and if any makes ddault, his 
franchise shall be seised into the king’s hands, till he appears, nomine 
disirietionisp and then replevied, if he answer immediately; if he ex- 

17 ceptt, 
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cepts, that he ought not to answer without an orijginal, it shall be in- 
quired, whether he himself usurped ; and if found so, he shall answer 
immediately without an original; if he found that his ancestor died 
seised of the franchise, an original shall be sued in this form : BeXj &c. 
sum per bonos summonitores A. quod sity &c. ostensurus quo nmn'anto 
tenets See. 

If A. appears upon the original he shall answer, and replication 
and rejoinder shall be made. By the same statute. 

If he does not appear, nor is essoined, it shall be as in eyre. By 
the same statute. 

And therefore, the first process against the drfendont in a quo- 
warranto is summons. 1 Sid. 86. 

If he does not appear thereon, judgment shall be for seisure.. 
1 Sid. 86. aRol.46. 

So, in an informatiem in the nature of a quo warranto^ the first 
process shall be a venire facias. Co. Ent. 527. b. 1 Sid. 86. 

If the party does not appear the same term, he shall lose his fran- 
chise for ever. 2 Inst. 282. 

If he does not appear upon the venire faciasy there shall be a dw- 
iringas. 1 Sid 86. 1 Sal. 374. 

If he appears, his franchises shall be replevied of right. 2 Inst. 282; 

If an information be against a corporation, the first process shall be 
summons, and afterwards distringas in mfinitum. Carth. 503. 

And fifteen days are sufficient between the teste and return. R. 
Carth. 503. 

And if there be no appearance upon the distringasy the issues may 
be estreated. R. Carth. 503. 

So, upor. an inquisition returned into the exchequer of an usurpation 
of franchises, a distringas shall issue against the usurper, who there- 
upon may appear and plead. Co. Ent 531. 

If an usurpation be by a corporation, process shall be against them 
by their corporate name. Q. W. 16. Treby’s argument. Vide post.{C 3.) 

If it be for usurping to be a corporation, it shall be against the 
natural persons who usurp, or by a name which comprehends them. 
Q. War. 415. Treby’s argument. — Quo W. 69. Ppllexfen’s argu- 
ment Vide post (C 3.) 

[(C 2. dO Mode of conducting it.] 

[After an information in nature of quo mirrantoy has been granted, 
the court will not interfere to control tlie manner of conducting it ; 
therefore, having granted ope for claiming to be common councilman, 
they refused to strike out or direct a woZ/c proseywf to be entered to 
a replication controverting the defendants title as freeman, which he 
had pleaded as introductory to that of common councilman. 4 T. R. 
276.] 

[(C S. e.) Quashing it.] 

[A qm warranto information cannot be quashed on motion, thoftgh 
both parties consent. 4 Burr. 2297.] 

(CS.) Information. 

The general proceeding is by information for the king, by his at- 

O 3 .torney.^ 
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torney-general, against any usurper of franchises) &c. to show quo 
warranto he uses wem. Co. Ent. 527. b. 

So, against him who exercises a power unlawfully ; as, if a mayor, 
&c. admits to freedom persons who have no right ; for diere is no 
otlier remedy. 1 Sal. 374. 

[And even after twenty years* quiet possession, the king may pro- 
secute by his attorney-general. 1 Term Rep. 3.} 

By the st. 9 Ann. 20. an information in the nature of a qtio warrantOf 
may be gi’anted by leave of court, at the relation of any desiring to 
sue, against any, who intrudes into, usurps, unlawfully holds, or ex- 
ecutes any offices, or franchises of a corporation. 

[The practice in informations in nature of quo warranto^ is, for the 
parties upon Whose affidavits the rule for the information is obtained, 
afterwards to make such person as they think fit relator j so that the 
relator is prinia facia to be considered as the real prosecutor ; an 
application, therefore, that the prosecutor may give security for costs 
on account of his poverty, will be dismissed ; aliter^ had it shown 
that he was only an instrument in the hands of others. 2 M. & S. 346.3 
[Infox'ination on this statute lies not against a corporation as a body, 
but only against individuals usurping franchises in a corporation. 
Information against . a corporation is always by the attorney-general. 
2 B. M. 869.] 

[And these informations are no longer granted as of course ; but 
the court will consider all the circumstances of the case before they 
disturb the peace of corporations. 1 Term Rep. 3.] 

And where the rights of several persons may be properly tried in 
one information, the court may order one against several. 

[One information only may, by leave of the court, be exhibited 
under the Irish stat. 19 Geo. 2. c. 2. s. 4. against the same persons for 
usurping difterent franchises. And there is no occasion to state such 
leave on the record. Gowp. 489.] 

[There must be separate informations against several for usurping 
separate offices of the same corporation, in order to enable each de- 
fendant to disclaim, the offence not being joint. Though one only 
may be tried, and the rest suspended upon an undertaking of the 
other parties to disclaim according to the event of the trial. The 
court, therefore, will not consolidate them. 2 M. & S. 75.] 

[An information against persons by the name of the mayor and 
citizens of C. for claiming to be a body coiporate, imports not that 
they are a corporation, but the contrary. 2 T. R. 515.] 

[After rules are made absolute for four informations against four 
defendants, the court may direct that there shall be_ only ,one in-^ 
formation against all the four defendants. 1 B. 573.] 

If an information be for using a franchise by a corporation, it, ought 
to be against the corporation. 2 Rol. 115. 

If for usurping to be a corporation, it ought, to be against the par- 
ticular persons. 2 Rol. 115. 

[ff it does not appear whether a court, at which election was made, 
was competent or not, the court will grant information ; or where, any 
otlier material points are doubtful. 3 B. M. 1485.] 

. [Whether B. 11. can grant it on the application of a private person, 
for usurping a.market upon the crown. .3 B. M. 1812.] 


[The 
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[The court will not grant it on oath of belief of non-residence, de- 
fendant swearing to his residence, and paying scot and lot; iiiid the rule 
may be discharged with costs. 4 B. M. 1 963. 2024.] 

[The defendant having prior connections with a borough town, 
previous to his election to the office of bailiff, for whicli residence is a 
necessary qualification, took a house at first for four years ; but after- 
wards, at his landlord’s request, for one, and slept there one night be- 
fore the election, and did not return for near a month, when he stayed- 
two days, but retained possession of his bouse under his lease tlie wliole 
time ; the taking of the house appearing to the court to be botid fide, was 
holden a sufficient legal residence to satisfy the, qualification required. 
5 T. R. 466.] 

[An information was granted in order to try whether a residence in 
a borough, previous to an election, which required residence, were bond 
Jide or not : it appearing that the defendant, tliough in treaty for a house 
in the borough, had only hired lodgings there, and had resided there 
a very few nights in his journey to and from other places. 6 T. R. 
560.] 

[The court will not grant it if the informant hath acquiesced in the 
usurpation, and is partaker of the guilt, or shows no right of himself or 
others, wliich depends on invali^ting defendant’s title, or the objec- 
tion cured by long subsequent conduct, or die consequence prove fatal 
to the corporation, which has been drawn into acts by the informant 
which he would now turn to their destruction. 4 B. M. 2022. 2120. 
1 Term Rep. 3, 4.] 

[And the circumstance of the relator’s standing in the same situation 
with the defendant, or its appearing that the corporation must neces- 
sarily, be dissolved, by impeaching the defendant’s title, and the title of 
those who claim under him, will govern the discretion of the court, in 
refusing such an application. 2 Term Rep. 767*] 

[An application for an information made on the affidavits of several 
persons, of whom all but one have consented to die election proposed 
to be impeached, may be granted on the affidavit of that one, if he 
avow himself to be the relator. 4 T. R. 223.] 

[The court will not permit a corporator to file an information against 
another for a defect of tide, which equally applies to his own, or to the 
tide of those under whom he claims. 6 T. R. 503.] 

[After the death of a mayor, the court will not grant an information 
to impeach a derivative title, where the mayor diea in the undisturbed 
possession of it. 1 Term Rep. 4. Qumre.] 

[The court will not grant an information to impeach a derivative 
title, if die person claiming the original tide has been in the undisturbed 
possession of his office six years. 4 T. R. 684.] 

' [The court will not decide the validity of the election of a corjxirator, 
if the question be new or doubtful, on a rule to show cause for an in- 
formation in the nature of a quo 'warranto* Doug. 397.] 

(C 4.) Plea, &c* 

By the st. 9 Ann. 20. the defendant shall plead die same term the 
information is exhibited by that statute, unless the court gives furdicr 
time. 

[The time of pleading to informations in nature of warranto^ is 

O 4 regulated 



SCO QUO WARRANTO. 

regulated thus : after the defendant has appeared^ two four-day rules to 
plead must be given ; at the expiration of the last, a peremptory rule to 
plead may be moved for; tlie defendant has till the next term. 6 T. 
R. 5940 

And the defendant may disclaim the libeities mentioned in the in- 
fonnation. Co. Ent. 527* b. 

Or, disclaim as to part, and justify as to other part. Co. Ent.. 
529. b. 

After plea, the defendant may amend his plea, paying costs, before 
demurrer joined. 1 Sid. 54. 

[A plea to an information in nature of guo warranto^ may be amended 
after argument of a demurrer thereto. 4 T. R. 608.] 

[At any time before trial, the court will give leave to defendant to 
withdraw his plea, and plead de novo on terms. 4 B. M. 2147.] 

[The defendant, in an information in nature of quo voarranto^ is en- 
titled under stat. 32 Geo. 3. c. 58. to plead several pleas, although the 
limitation of time does not form one of them. 8 T. R. 467.] 

[Double pleading in an information in nature of quo warranto^ is only 
permitted where the defendant is a corporate officer. 9 East, 469.] 

So, the defendant in a quo ^wan anto may by plea show his title to the* 
liberties claimed. 

And in sucli case he ought to show afiill title to himself. 9 Co. 24. b. 
R. 2 Leo. 28. Hai’d. 456. 

As, if the king grants bona fclonum^ or other friinchises, which lie in- 
charter, to an abbot, &c. whose possessions come back to the crown,, 
and the king re-grants bona felonum^ &c. adeo plene prout abbas habuit: 
in a quo xmn anto against the grantee, the defendant ought by his plea 
to show the first grant to the abbot, the re-union in the crown, and 
afterwards the re-grant, &c. R. 9 Co. 26. a. Per Popham, two J.. 
cont. Mo. 297. 

If he pleads the king’s charter, he ought not to plead that he granted* 
and confirmed ; for that is double. 1 Sid. 86. 

If he pleads a grant of an office, he ought to show it to be an ancient 
office. Semb. 1 Sid, 86. 

Pie ought to allege the thing done to be appurtenant to his office. 
1 Sid. 86. 

If he pleads a grant to an abbot, &c. he ought to show for what 
estate. R. Mo. 297. 

If he shows a privilege to him as a copyholder, he ought to plead it 
in him who has the freehold at least. R. Yel. 191. 

But it is sufficient, that tlie plea be as general as the information ; 
as, if a quo warranto be for using a market, toll, &c. it is sufficient to 
make title to the market, toll, &c. without saying how much tlie toll 
was. Pal. 8K 

If he claims a franchise as appendant to a manor which came to the 
Jkin^ by the attainder of B., and afterwards was granted to him ; it is. 
sufficient to say that debito modo attinctus, Semb. 3 Leo. 72. 

So, if he claims franchises by prescription, and others by charter, 
he may conclude eo warranto utitur generally ; for it shall be taken dfs- 
tributive. R. Mo. 398. 

[By a new charter, the election to an office in the corporation was to 
be made in the mode in use at a particular period in former times. A 

pica 
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plea to an information in nature of quo Hmrranio^ for exercising the office, 
claiming it under an election pursuant to the charter, must show what 
mode of election w'as at the named period, in what way soever it origi- 
nated. 4 T. R. 608.] 

[In an information in nature of quo mirrantOi the defendant pleaded 
a charter in corporation, whence it appeared that on the office which 
the ^defendant was accused of usurping, namely, that of mayor, be- 
coming vacant by the death of another mayor, was to be elected after a 
prescribed form : the defendant then pleaded, that on such a day the 
office of mayor became vacant, not stating by what accident it became 
vacant, and showed that he was elected in the form prescribed. Held, 
that the plea was bad, since, for any thing diat appeared, the vacancy 
hjippened from some other cause than tlie deiith of the mayor; and also, 
for any thing that appeared, there was to be a different mode of election 
where the vacancy happened not by death, than in the case where it 
did. Had the defendant averred that there was no provision in the 
charter for filling up the office of mayor in any instance, but that of a 
vacancy by death, this might have raised a presumption, that in 
instances not named there was to be an election in the mode which is 
prescribed in the instances which were named ; but the want of such a 
negative allegation precluded die court from raising such a presumption. 
2M. &S.583.] 

[A prosecutor in a quo imrranto information, or in an information in 
nature of a quo wn'anto^ is allowed to reply specially, and to put as 
many matters in issue as he pleases; but the new matter introduced in 
the replication ought to be consistent with the matter contained in the 
plea. 4T.R.419.] 

[By the constitution of a corporation there are to be, inter alios^ one 
mayor and eleven aldermen ; on the vacancy of the mayoralty, the 
burgesses are to nominate two of the aldermen as for the mayor, and 
the residue of the aldermen, of whom the late mayor (being an aider- 
man) was to be one; or the major part of them, are to choose one of 
the two. In an information in nature of quo *wah'anto against the de- 
fendant, for usurping the office of mayor, he pleaded that on such a 
day the office of mayor was vacant, that himself and one J. S. were 
nominated, and that himself was elected by the residue of the aldermen. 
The replication to the plea affirmed, that only five aldermen were 
present The defendant demurred. Judgment was given for the crown. 
For the defendant had not shown how the office of mayor became vacant, 
and no presumption could be formed that the vacancy was occasioned by 
an accident, which prevented the late mayor from voting as one of the 
aldermen, for instance, by the accident of death or forfeiture. The 
inference then was, that he formed one of the “ residue of the alder- 
men.” Five, then, were not a majority ; and the replication therefore, 
if unanswered, is an answer to the plea. The defendant, therefore, 
should, as he might have done, rejoined, by stating circumstances to 
show, that five, m tlie then state of corporation, constituted a majority. 
2 M. & S. 583.] 

[If the affidavit annexed to a plea in abatement has no title, the plea 
shall be set aside. Str. 1161.] 

[In quo ^warranto against particular members, the title of other mcm^ 
bers de facto cannot be discussed. Cowp. 508.] 
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[And where the right of election is in freemen in their corporate 
capacity, the question, Whether they were duly chosen or not ? is not 
to be tried at the election of a third person. Cowp. 507.] 

[Where a voter is in possession, the rights of the electors cannot be 
discussed in a trial of tiie rights of the elected, at least without notic^. 
Cowp. 503.] 

[To prove the existence of an aggregate corporation consisting of 
difjferent incorporated trades, entries of admission into the several trades 
are admissible evidence. Doug. 374.] 

. (C 5.) Judgment. 

In a quo wanranto^ there shall be judgment immediately for the king, 
if the defendant disclaims. Co. Ent. 527. b. 

If the king cannot have the franchise claimed, judgment shall be that 
the defendant be ousted of it Co. Ent. 527. b. 530. Per Holt, Sho. 
280. 4 Mod. 58. 2 Mod. Ca. 234. 2 Cro. 260. 

So, in an information for using an autliority to which he has no right. 
1 Sal. 374. 

If a franchise, or liberty, which may subsist in the crown, be for- 
feited, the judgment in a quo warranto for it, either for seising or oust- 
ing, will be proper. Per Holt, Sho. 280. 

If the franchise was created by the king, and may subsist, &c. the 
judgment for seisure will be the most proper. Sho. 280. 

So, judgment shall be, for seisure of the franchise into the king* s 
hands, in a quo warranto for a franchise not granted by the king. 

I Sal. 374. 

If judgment be for seizure of the franchise, all franchises incident, 
or subordinate, granted by the same chaiter, are also forfeited. K. 
Pal. 82. 

So, by the st. 9 Ann. 20. if the defendant, on information pursuant 
to that statute, be found guilty of usurpation, intrusion into, unlawful 
holding, or executing any offices or franchises there named, the court 
may give judgment of ouster as well as fine, and costs shall be recovered 
on either side. 

If the defendant be found duly elected, but not sworn into the office, 
there shall be judgment of ouste>\ 8 Mod. 234. Str. 582. 3 Bro. P. 
C. 173. J. C. 

[The stating that the defendant, who was elected to an office, had 
tendered himself to be sworn into it, is insufficient. 5 Term Rep. 
85.] 

And no Tnandamus lies to swear, till that judgment be reversed. 

II Geo. 1. 8 Mod. 234. 

[There must be an user as well as a claim of a franchise in order to 
found an application for an information in nature of quo wairanto^ for 
the judgment is, that he shall be fined pro usu et usurpationc. Say. 245. 
Bull. Ni. Pri. 211.] 

So, if the attorney-general confesses the defendant’s plea, there shall 
be judgment for the allowance of the franchises. Co. Ent. 535. b. 537. 
a. 549. 564. 

But, a confession by the attoimey-geheral does not bind the king, 
where the matter is not private, but concerns the public. 1 Rol. 112. 

So, a confession by the attorney-general, if it be not after a plea 

upon 
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upon record, does not warrant the court to give judgment against tlie 
king. Semb. Sav. 19. 

fSo, a confession by the attorney-general does not conclude the king, 
or the court, in a point of law ; but only as to the fact. R. 2 Bui. 296. 

[If defendant confesses usurpation for part of the time only, and from 
thence insists on election, there cannot be judgment of ouster, but only 
cajpialur itro^fine. Str. 953.] 

[If a mayor suffers judgment to go against him by default, though his 
whole expenses are offered to be paid, whereby the rights of others are 
affected, judgment may be set aside, and another person admitted to 
defend in his name, indemnifying him. 4 B. M. 2277.] 

[The defendant must show a title, nor need the king traverse any 
thing but the title set up ; if one material issue is found for tlie crown, ' 
the crown must have judgment. 4* B. M. 2143.] 

[If a defendant, upon an information in nature of quo *tsoarranto, fails 
in the title he sets up, judgment must be for the crown. 4 Burr. 2143.] 

[Semble, that if the title to a corporate office is only defective from an 
irregular swearing in the judgment against the party in an information, 
in nature of quo warranto, should be a judgment of capiatur pro Jine for 
the temporary usurpation, or a judgment of quosque, and not a general 
judgment of msten'. 2 East, 75. 9 East, 246.] 

[One who had judgment of complete ouster against him, upon a dis- 
claimer generally, in an information in nature of quo wrranto, is pre- 
cluded from afterwards setting up his original right ; though he was 
sworn in subsequent to the judgment, under a peremptory mandamus : 
for a mandamus to swear in, confers no title. 2 East, 75. Id. 85. as 
to the last point.] 

[On a judgment for the relation in an information in tlie nature of a 
quo warranto, he is entitled to costs. 1 Anst. 178.] 

[There is no analogy between informations in nature of quo warranto 
and civil proceedings. The rule of K. B. therefore in civil suits, that 
a plaintiff* is entitled to the costs of those issues only which are found 
for him, does not govern in these; touching which the rule, founded 
on uniform practice, is, that the prosecutor succeeding on one issue 
only, and having judgment of ouster thereon, is entitled to the costs of 
all the issues. 1 T. K. 453.] 

[The word ** places,” in the stat. 9 Ann. c. 20. means places of the 
same kind with those before enumerated, to which alone, therefore, 
the provisions of the act extend. Hence, under the 5tli section, the 
court cannot award costs to the relator, in an information in nature of 
quo warranto, for usurping the office of constable, the same not being 
a borough or corporate office. 5 T. R. 375. 381. 

(C 6.) The effect of the judgment. 

The judgment in a quo warremto is final ; for it is in the nature of a 
writ of right. 1 Sid. 86. 

And, therefore, if judgment be against the king, the king shall be for 
ever bound, as to the thing odjudg^. 1 Rol. 112. 

So, if judgment be against the king upon a confession by the at- 
torney-general, it shall never afterwards be re-examined for a matter 
in fact; for as to the fact, it is conclusive, though not as to the law. 
Hard. 129. 

But, 
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But, upon a judgment against a corporation for seising of their liber- 
ties, the corporation shall not be seised or dissolved. 4 Mod. 58. 

And there cannot be judgment against a corporation but in their 
politic capacity. 4« Mod. 58. 

(C 70 Execution. 

After judgment for seisure of liberties into the king’s hands, a writ 
of seisure shall issue to the sheriff. Co. Ent. 539. b. 

And thereon the sheriff shall return a seisure. Co. Ent. 540. b. 

[ A defendant in execution under a writ on a quo mm^anto informa- 
tion, as well for the contempt as for the relator’s costs indorsed 
thereon, is not entitled to his discharge on payment of the fine only.. 
4 T. R. 809.] 


[RANSOM.] 

[A purchase by the owner, in a neutral countr}^, of his ship con- 
demned there as prize by an enemy, is illegal as a ransom. 8 T. R. 268.] 
[An action does not lie on a bill of exchange given to the plaintiff for 
money advanced b}^ him for the express purpose of effecting a ransom 
contrary to stat. 45 Geo. 3. c. 72. 3 Taunt. 6.] 

[The property in a ransom bill, secreted and not delivered up to the 
recaptor, is not divested by the recapture of the vessel with the 
hostage and ransom bill on board. Dougl. 641.] 

[An action was maintainable by an alien on a ransom bill. 3 Bur. 
1734. 1 BIk. 563. See now 22 Geo. 3. c. 25. 45 Geo. 3. c. 72.] 
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Vide Appeal, (A S.) — Justices, (S 2. — Y 12.) 

RATIONABILIBUS DIVISIS.- 

Vide Droit (L). 

RAVISHMENT OF WARD. 

Vide Guardian, (H 3.) 


RAZURE. 

Vide Abatement, (Hi.) — Amendment, (T 6.) — Fait, (F 1.) 
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Vide Fait, (B 2.) 
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HeaDiiid: a liin* 

Vide Pabliament, (G 12. 14, 15.) 

REBELLION. 

<Eommi00ion of Helienion. 

Vide Chancery, (D 5.) 

REBUTTER. 

Vide Garbanty, (K 3.) — Pi^adeb (K). 

RECAPTION. 

Vide Pleader, (3 K 32.) 


RECEIPT. 

(A) Receipt) toben oIloioeD. 

(A 1.) Of a termor for years, p. 205. 

(A 2.) Of him in reversion or remainder, p. 206. 

(A 3.) Of a wife upon default of her husband. 

p. 206. 

(B) ^oUj tbc procecDing: oDall be upon a receipt. 

(B 1.) If the wife be received, p. 207. 

(B 2.) If he in the reversion, p. 207. 

(B 3.) How the party shall plead, p. 207. 

(B Judgment by or against tenant by receipt, 
p. 207. 

(A) Receipt i toben allotoeD, 

(A 1.) Of a termor for years. 

Heceipt is, when, in an action between others, a stranger prays to 
be received to defend his right, or interest. 

As, by the st. Gloc. 11. (which is the first statute which mves re- 
ceipt) 2 Inst. 323. if the tenant of the freehold is impleaded by collu- 
sion to oust a termor of his term, he, before judgment, may challenge 
his term. 

And therefore, where the tenant of the freehold makes default, or 
renders the land, or says nothing, he who has a term by deed, may 
pray to be received to defend liis interest. 2 Inst. 323 

So, 
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So, tenant by statute-merchant, staple, degity &c. 2 Inst, 323. 

So, if tile tenant vouches A. who enters into warranty, and after- 
wards makes default. 2 Inst. 324*. 

So, a tenant for years may be received in dower ; though the writ be 
against him and another. R. 3 Leo. 168. 

And therefore, he who prays to be received before judgment, sug- 
gests a collusion between the plaintiff and defendant. Rob. Ent. 253. 
K. that it ought to be suggested ; but all, except Anderson, agreed, 
that it is not traversable. R. 3 Leo. 168-9. 

But a tenant for years shall not be received upon the st. of Gloc. 11. 
for faint pleading of him who has die freehold. 2 Inst. 323. 

(A 2.) Of him in reversion or remainder. 

So, by the common law, if tenant for life, or years, by collusion, 
and to the fraud of him in reversion, permitted himself to be impleaded, 
and would not vouch him, as he might, he in reversion, without being 
vouched, might appear and enter into warranty for defence of his right. 
2 Inst. 344. 

And now by the st. W. 2. 3. if tenant in dower, by courtesy, for 
life, or in tail, makes default, the heir, or he in reversion, shall be 
admitted to answer, if he comes before judgment. 2 Inst. 345. 

So, if a lease be to A. and B., and upon VLpracipe against A. alone, 
he makes default, he in reversion shall be received. 2 Inst. 345. 

So, though there be a mesne estate for life between die tenant who 
makes defamt, and him in reversion. 2 Inst. 346. 

So, if the reversion be granted for life to B., who does not pray to 
be received, the reversioner in fee may. 2 Inst 346. 

So, if the tenant surrenders to him in reversion, though he has not 
properly a reversion, he shall be received. 2 Inst. 346. 

he shall be received, where the tenant pleads nil dicity or departs 
in despite of the court. 2 Inst. 346. 

So, if die tenant be only of a rent, by equity, the reversioner shall 
be received. 2 Inst 346. 

So, by the st. 13 R. 2. 17. he in reversion who prays to be received, 
shall find surety of the issues of the lands in demand. 

But the king cannot be received; for he cannot be ^tenant, or in 
loco tehenlis. 2 Inst. 346. 

Nor, he in reversion after an estate-tail general, or special ; for the 
statute shall be understood of tenant in tail after possibility only, 
2 Inst 345. 1 And. 133. 4 Leo. 51. 

So, a reversion ought to be vested in him ; for a condition, or possi- 
bility, is not suificient. 2 Inst. 345. 

&, regularly, a reversioner shall not be received, where no rever- 
sion is in him at the time. 2 Inst 346. 

So, if die t^ant prays in aid of him in reversion, who refuses, he 
shall not be afterwards received. 2 Jnst 345. 

(A 3.) Of a wife upon default of her husband. 

So, by the st. W. 2. 3. if the husband be absent, or will not defend, 
or will render against the will of his wife, si uxor ycnei it ante jvdiciuvi 
paratapetenti respondere etjt^is suum d^endet'e admiitatu7\ 

And 
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And therefore, in a real actign against husband and wife, if the 
husband by default, orreddition, loses the estate of th&wife, she shall 
be received. 2 Inst. 343. 

So, upon a nient dedire, or nil dicit by the husband. 2 Inst 343. 

So, upoii faint pleading by the husband. Cont. per Prisot. 11. acc. 
8 £. 2. Cont per Coke, 2 Inst 343. (Acc. Cro. £1. 826.) 

So, if the husband makes default at the assizes, though judgment is 
not given upon his default without a trial. R. 2 Leo. 9. 

So, upon a default by the husband to the petit cape. 1 And. 18. 

So, if the husband pleads hilsely; as, non-tenure. R. Cro. £1. 826. 

And it is not a good counterpica, that the husband and wife, ailer 
default, levied a fine to a stranger. R. 1 And. 18. 

But if Uie wife be not impleaded with her husband, the wife shall not 
be received. R. Mo. 242. 1 Leo. 86. 

Yet, he in remainder, or reversion, may be received and plead joint- 
tenancy, &c. in abatement. R. Mo. 242. 1 Leo. 86. 

(B) tbe ptoceeDtng dball tie upon a receipt. 

(B 1.) If the wife be received. 

If the wife be received, there need not be a declaration dc nemo^ for 
she was party to the suit before. R. Cro. £1. 826. 

(B 2.) If he in the reversion. 

But where he in reversion, not party to the suit, is received, there 
shall be a declaration de nemo. Cro. El. 826. Cont. per Dyer, the 
other J. acc. Mo. 29. R. cont. per all the J. for, venit paratus respon- 
dere to the demandant, and therefore he ought to answer immediately 
without imparlance ; for he takes nodee of the demand. Mo. 34. 

(B 3.) How the party shall plead. 

After receipt of a tenant for years, he shall be allowed to plead for 
die safety of his interest. 2 Inst. 324. Vide Abatement, (1 31.) 

Tenant for years ought to traverse the title of the demandant, or 
plead in bar to jt. 2 Inst. 323, 324. 

(B 4.) Judgment by or against tenant by receipt. 

Tenant for years cannot be received after judgment. 2 Inst. 323. 

If he be received before judgment, and his plea allowed, judgment 
shall be only that execution for the demandant be suspended during 
the term. 2 Inst 324. 

* And though there be such judgment, he shall pay his rent, shall be 
subject to waste, &c. 2 Inst. 323. 
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'Vide Abatement, (H 51.) 

Couct of receipt in ercbequer. 

Vide Courts, (D 4.) 
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RECEIVER. 

Vide Accompt, (A 4*. E 5.) 

[RECEIVER-GENERAL.] 

[It is not sufficient that the recciver.general swears to his account 
before the Sth April, to enable him to set insuper upon- a parish, unless 
Ae account is declared and passed within that time. Wight 97.] 

RECITAL. 

Vide Evidence, (B S.) — Fait, (El.) — Grant, (Glo.) — Parols, 
(A 19.) — :^EADER, (C 9.) 

I^ccital of a otatutc^ 

Vide Action upon Statute (G— II— I.) — Pleader, 2 S2.) 

RECOGNIZANCE. 

Vide Bail, (O — P.) — Debt, (A 3.) — Enfant, (B-t.) — Forcible 
Entry, (D20, &c. 26. 27.) — Justices of Peace, (B5, 6, 7, 8.) 
— Obligation, (K). — Parliament, (L 47.) — Pleader, (2 W. 
10. 34, 35. — ' 3 L 16.) — Statute Staple, (B). 

RECOMPENCE. 

Vide Dishes, (E 10. 17.) 

RECORD. 

(A) (CObat is mattet of rccoro. p. 208. 

(B) i|)otD tcieo* p. 209. 

(C) 223ftat tottl lie a material variance, p. 209. 

(D) Wihat not p. 210. 

(E) Jl3o aoerment againist a moro. p.211. 

(F) a recorD cannot lie narien, p. 211. 

(G) a rccotD remoneD from one court to another. 

p. 211 . 

[(H) IProof of a recoro.] p. 211. 

[(I) sajitboratoing a recoro.] p. 211. 

(A) aiflbat ifi! matter of itcoro. 

A record is a memorial of a proceeding or act of a court of re- 

cord, . entered in a roll of parchment for the preservation of it Co L. 

117 . b. 260 . a. 


[And 


What will be a material variance. 509 

[And a record found in tlie proper office jnnst be intended to have 
been always in the plight in which it is found ; parol evidence shall 
not be admitted to prove that it was once wrong, and has since been 
altered. 1 Bl. Rep. 664.] 

[A foreign judgment is not a record ; and therefore nvl tiel record 
is no plea to an action on such a judgment, though the plaintiff has 
called it a record in his declaration, and concluded patetperrc’^ 
cordum. Doug. I . ?•] 

[A roll is not a record till it Is put in the bundle. Port. S55.] 

[An affidavit read and filed becomes a record of the court, and 
cannot be taken off the file. 2 WUs. 371.] 

[If record is lost, the court may order a new entry. Str. 141.] 

[If writ of inquiry is executed, costs taxed, but final judgment not 
entered, and it is lost, the court may order new writ of inquiry, and 
inquisition to be made according to the sheriiTs notes, and the costs 
to be indorsed according to commitment-book. Str. 1077. Andr. 12;] 
[An extent and inquisition being lost, may, on motion, be new, eii- 
^ossed from the sheriff’s minutes signed by the jury. Bunb. 88. 
N. B. Defendant consented ; and dissent. Montague B.] 

[So, a new postea may be made froni the record above, and the 
minutes in the associate’s book. Str. 1264.] 

[After verdict, record of nisiprius, and writ of habeas cM'pm jurat. 
lost, new record and writ may be made out^ and verdict returned. 
Barnes, 466.] 

[If judgment-roll is carried in and doquetted, and then lost, a new 
roll may be filed, on motion, many years afterwards. Str. 833.] 

(B) trieD. 

A t^cord is of so high a nature, that it can be tried only by itself. 
Co. L. 1 1 7. b. Vide Trial (A). 

If issue be upon md tiel record^ where tlie record is alleged in the 
same court, day shall be given for the inspection. 

If there was such a record at the time of the plea, the issue shall 
be for the plaintiff, though there be a discontinuance entered upon the 
record before the day given for protlucing it. R. 1 Sal. 329. 

But if md tiel record be pleaded as to a judgment, outlawry, &c. 
and before the day given for producing the judgment, &c. it is re- 
versed by error ; the issue shall be for the defendant ; for by the re- 
versal it is annulled ab initio. 1 Sal. 329. 

(C) mbut toill Oe a material iiariance. 

If a man pleads md tiel record^ and there be a material variance be^ 
tween the record itself, and the record pleaded, it will be a failure of 
the record; as, if a recognizance be taken before, a judge in his 
chambers, and a scire facias is sued upon a recognizance l)efore the 
justices in court. R. Mod. Ca. 42. Vide Pleader, (3 B 13.) 

[If in debt on judgment of Hilary term, and md tiel record pleaded, 
it appears to be a judgment of Easter term. Fort 353. J 

If the name oi any party, his abode, or addition varies. 1 Rol. 

764. i. 5. . „ , , 

Or, there are more, or fewei* persons paities. 1 Rol. 753. 1. 45. 
VoL. VII. P 


If 
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If it be for different parcels. 3 Co. 2. a. 

Or^ different damages are recovered. 1 Rbl. 754. 1. 40. 

If in trespass for an assault, 15di May,! 9 W. 3. and detaining ibr 
twenty days, the defendant pleads a recovery for the same trespass, 
against a joint-trespassor, and the record is for an assault 14th May, 
and detaining for ten d^s ; where there is not an express averment 
that they are the same. K. Lut 945. 

If a recovery be recited to be upon an affirmation by A., B., and C., 
and the record is by A. and B. only. R. Mo. Ca. 168. 

[If certiorari to remove conviction against A. and his wife, and the 
return be of conviction against A. only ; for this variance the cer^ 
tiorari will be quashed. Str. 116.] 

[If judgment is on several promises,, and entire damages, and the 
scire facias recites citjusdam promissionisy it is variance, and cannot be 
amended. Str. 892.] 

[If .plaintiff, in an action against sheriff, says, that by precept of 
the king, &c. and on ml tiel record it appears to be a bill of Middlesex, 
judgment shall be^ quodperfecit recordim* Str. 1069.] 

(D) 

But if a record has hot a material variance, it is not a failure of 
record; as, if in an action upon the case for a conspiracy in indicting 
of barretry, it be alleged that it was coram justiciarios de P. necnmi ad 
diversasfelmias^ &c. and the indictment was before justices of the 
peace, without more ; for, as justices of tlie peace, they may take the 
indictment R. 2 Cro. 32. Yel. 46. 

If to a recognizance pleaded, fiul tiel record be applied, and there- 
upon a recognizance with a condition be produced. PI. Com. 14. b. 

If to an information, a prior information, 28th April, 14 Jac. for 
the same cause be pleaded, and upon nvl tiel record an information, 
29t1i April, without other variance, be produced ; for it was prior. 
R. Hob. 209. 

In trespass, the defendant justifies by an execution out of an in- 
ferior court, where a plaint was, and afterwards, viz. 2 Oct. 34 Cur. 2. 
judgment, &c. nul tiel record^ the record of tlie judgment produced 
was 25tli December, 34 Car. 2. yet a good execution. Dub. 3 Lev. 
243. 

If a variance be in the style of the king, .as, if Scotland be omitted. 
3 Mod. 228. 

[If the record has a date in words at length, and George now 
king, and the replication has the date in figures, and also in words 
at length interlined, and George the Second, now king, it is no vari- 
ance; for the figures and the Second shall he rejected as surplusage. 
B. R.H. 131.] 

If the judgment pleaded be in cur. O. protect. Anglite et domin. et 
territor. adinde spectan.^ and in the record produced {territor.) is omitted. 
R. 3 Mod. 227. 

If a patent be pleaded without mention of a date, and upon nul 
tiel recat'di a patent be produced with a date. 20 H. 7. 7. a. 

If the record produced varies only in the process, or continuances, 
(being out of an inferior court,) it is not material. R. Hob. 

If 
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If a fine with proclamations be pleaded^ An. SO H. 8. but the record 
produced has proclamations, Pasch. Mi^. and Hil. An. 30 H. 8. and 
the proclamations of Trin. are entered without mention of the year; 
for, of necessity, it must be the same year. R. Dy. 234. 

[On nut tiel record, Segr&ve for S^rave, no variance, quia idem 
sonnat. Str. 889.] 

[D^laration for damages only, record for damages and costs, is not 
material. Barnes, 274.] 

(E) Mo atierment ogaini^t a trecoro. 

A record is of so high a nature, that no averment can be taken 
against the record. Co. L. 260. a. 

So, though the matter be only supposed by the record ; as, if a fine 
be of land in A. and B., it cannot be averred that there is no such 
vill as A. 1 Leo. 82. 

[The record of a court of competent jurisdiction, imports in- 
controvertible verity as to all the proceedings which it sets forth as 
having taken place ; an averment to the contrary, therefore, in pleading, 
cannot be made. 2 M. & S. 565.] 

(F) a trccorD cannot te DaneD* 

So, regularly, a thing entered upon record, cannot be varied: 

So, in the same term, an act of the party, entered upon record, 
shall not be varied ; as, a nonsuit or de&ult. 1^. 567. 

A default of the defendant in ejectment to confess lease, entry, and 
ouster; though the plaintiff consets. R. Sal. 566. 

But the act of the court may be varied in the same term. Sal. 567. 

[An alteration in a record cannot be made without leave of the court, 
even with the consent of the opposite party. 7 T. R. 475.] 

(G) necorD remotieD from one court to onotber. 

How a record shall be removed.for error, vide Pleader, (3 B 13.) 

How by certiorari, vide Certiorari, (A 1, &c.) 

A record removed out of another court into B. R. can never be 
remanded after it is filed, in the same or in another term. R. 
1 Sal. 352. 


[(H) jproof of a rccoro.] 


[It is sufficient proof of the copy of a record, that the original was 
read to the- witness by the proper officer, and that the copy agreed.] 


[(I) SiffilitbDratomg a mocD*] 

[A record may be withdrawn unconditionally on a Iwr presumption 
arising that an impardal trial cannot be had.] 

Vide more concerning Record in Amendment N.)““En- 

J uest, (A 2j S.)— Estoppd, (A 1.— E 1, &c.)— Evidence, (A 1, &c.)— 
'orfeitur^ (A 2.) — In|>risonment, (H i.) — Pleader, (E 18.—F 20. — 
G 6.— P 2.— S li. 16.— S B IS.)— Pr«rogative> (D 66.)— Retom, 
(£4)— Sewers, (D).— Trial, (A). 

P 2 



RECOVERY. 


9l!2 


JiSuI tiel BecorD. 

Vide Pleader, (2 W 13.) 


RECORDARE. 

Vide Ancient Demesne, (G S.) — Droit, (B 6.) — Pleader, (3 K 8.) 


RECORDER. 

Vide Franchises, (F 24>.) 

EecorDet: of HonDon. 

Vide Certificate, (B). — London, (E). 


RECOVERY. 

(A) Eecotoerg. infra. 

(B) Common tecotiere. 

(B 1.) By If^om it may be suffered, p. 21d. 

(B 2.) By whom not. p. 214. 

(B 3.) Who shall be a good tenant to the pripcipe, 
p. 215. 

(B 4. a.) What the effect will be, if there be not a 
good tenant, p. 217. 
f(B 4. b.) Writ of summons.] p. 217* 

[(B 4. c.) Vouching.] p. 217. 

[(B 4. d.) Miscellaneous.] p. 217- 
(B 5.) The effect of a recovery, p. 218. 

(B 6.) When it may be falsified: — ^by the issue in tail. 

p. 218. 

(B 7*) By him in reversion or remainder, p. 218. 

(B 8.J By a termor for years, p. 218. 

(B 9.) How the proceeding shall be. p.219« 

(A) Ecfoner^* 

A recovery is, when a man obtains or recovers his right in lands or 
goods, &c. by judgment or trial at law. Co. L. 154. a. 

And every recovery is feigned (which is usually called a common 
recovery) or real. 

[Common recoveries are now a mere form of conveyance, allowed 
(under certain circumstances of form and ceremony) to tenants in tail 
in possession, generally ; and to tenants in tail in remainder, with con- 
sent of the owner of the first estate for life. 1 B.,M. 60.] 

[And therefore are» expounded more liberally than adverse suits. 
Cowp. 346.] 

(B) Com^^ 



Common rccovepy/. 21^ 

(B) Contnion recoDrrg. 

(B 1.) By whom it may be suffered. 

A common recovery may be suffered by him who Ims an estate in fee. 
Or, by him who has an estate-tail in possession. 

[And if a man devise to his daughter an express estate-tail, but after- 
wards say such devise shall be void as to inheritance of heirs ; if she die 
without children, and the estate shall descend to his heir male, a re- 
covery suffered by the daughter is good, though she afterwards die 
without issue. Cowp. 379.] 

So, the tenant for life, and remainder-man in tail, may. join to suii^r 
a common recovery. R. 10 Co. 44, 45. Cro. El. 570. Mo. 690. 
Vide Estates, (B 27.) 

[Tenant for life in possession and a remainder-man in tail, may, not- 
withstanding the intervention of intermediate estates, suffer a recovery. 
Co. L. 204. b. But such recovery will only bar the estate-tail; and the 
subsequent remainder ; it will not affect the intermediate estates. Dace. 
Ibid.] 

[If A., tenant for years, with remainder to B. for life, remainder to 
the first and other sons of B. in tail, remainder to B. himself in tail, 
join with B. in a lease and release to make a tenant to the pracipej mui 
suffer a recovery ; the estate-tail limited to the sons of B. is not devested 
by the recoveiy ; only the remainder to B. in tail, subsequent to the 
remainder in tail to his first and other sons, is barred. 1 Term. Rep. 
738.] 

So, husband and wife, seised in right of the wife, may suffer a re- 
covery of the inheritance of the wife. 2 Rol. 395. I. 44. Vide Baron 
and Feme, (G 2.) 

[If A. devise lands to B. and his heirs, to the use of B. and his heirs, 
in trust for C. and the heirs of her bo^, remainder to B. in fee, on 
condition that he marry C. which he ofmrs to do, and she refuses and 
marries another, and at full age suffers a recovery with her husband, 
this bars the remainder, though without a fine. C. T. T. 164.] 

So, they may join a recovery, where they are jointly seised of an 
estate, before or after marriage. Vide Baron and Feme, (G 2.) 

So, a recoveiy by the husband alone, as vouchee, will be good against 
air but the wife, where they are jointly seised for life, remainder, to the 
husband in tail. Ibid. 

So, if they were tenants in special tail, remainder to the husband in 
tail, remainder over, it will be a bar to all remainders. 

So, a recovery upon eipracipe against the husband alone, where they 
were joint-tenants tor life, before the coverture remainder to the husband 
in tail, will be good for a moiety. R. Mo. 95. 

So, a recoveiy by an infant, as vouchee, by his guardian, will be good. 
Vide Enfimt, (B2.; 

So, if he appears by attorney, or in person, it shall be good, till it be 
defeated by error. Vide Enfant, (B 2.) 

[By St. 14 G. 2. c. 20. s. 4. purchaser for valuable consideration, 

, aft;^ twenty years, producing the deed to make tenant to the writ, and 
dedariim the uses ; such deed shall be evidence that the recovery was 
duly su^ed, provided the person making the deed had sufficient estate 
andpower.] 

P 3 (B20 
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(B.2,) By whom not. 

But a recovery suiFered by tenant for life, is not good ; for by the st. 
32 H. 8. 31. and 14 El. 8. it will be a forfeiture, for whi 9 h he in re- 
mainder may enter, after or before execution. R. 1 Co. 15. 

Though he conveys to another in fee, who sufl^rs a common recovery, 
in which the tenant for life is vouchee. R. 1 Co. 15. Mo. 271. 

[A. is tenant for life with remainder in fee to his heirs male or female^ 
if he had any; and if he had none, then a remainder over; and suffers 
a recovery, whereby all the remainders, being contingent, were barred. 
S T. R. 299. 1 Ld. Raym. 203.] 

So, if there be tenant for life, remainder to B., in tail, a recovery 
by B. is void, and does not bind his issue by estoppel. R. Mo. 256. 

So, if A. tenant in tail, enfeofis B., who re-enfeofis A., C., and D., 
for the life of A., remainder to F. in fee, and a recovery is had against 
A., and after his death C. and D. enter ; this recovery binds the feoffees 
C. and D. only during the life of A. R. 1 And. 44. 

So, a common recovery by him, who is not seised in privity of the 
estate-tail, does not bar the entail or remainders. 2 Rol. S94. 1. 40. 

As, if tenant for life, remainder to B. in tail, be disseised, and the 
disseisor enfeoffs B. who suffers a recovery, it does not bar the entail ; 
for B. was not seised of it, and the recompence does not extend to it. 
R. 3 Co. 59.. 2 Rol. 395. 1. 5. 

So, a recovery by tenant in tail, after an attainder for treason, does 
not bar the remainders. 2 Rol. 394. 1. 37. 

So, if an eldest son, inheritable to the entail, enfeoffs A. against 
whom a prescipe is had with a voucher of the son, who afterwards 
dies without issue, in the life of tenant in tail ; the recovery does not 
bar the younger son of the tenant in tail. R. 1 And. 44. 

So, a common recovery by husband alone, seised in right of his wife, 
does not bar her estate. 2 Rol. 394. 1. 10. 

So, a recovery by an infant does not bar him. 2 Rol. 395. 1. 45. 
Vide ante, (B 1.) 

[A recovery ought not to be supported where the parties had no 
power to suffer it; and stat. 14 G 2. c. 20. proceeds upon their having 
power to suffer it. 1 B. M. 60.] 

[A secret feoffment under a naked possession is not sufficient to sup- 
port a common recovery suffered by tlie remainder-man. Ibid.] 

[Those who have no power to suffer a recovery, shall not, by making 
an estate by wrong, or fraud, or practice, bar those in remainder or 
reversion; and such estate is no estate in law. Ibid.] 

[A recovery, which the parties had no power to suffer directly, and 
without such fraudulent estate, shall not made good by wrong and 
fraud. Ibid.] 

[A feoffee to the intent to be tenant to the pracipe is a mere instru- 
ment for one purpose of form only ; and a man, by his own injurious 
feoffment, shall not acquire an advantage tohimsdf; an act founded 
on wrong, shall not, by virtue of the crime itself, become legal, for the 
author’s advanta^. Ibid.] 

[If A., tenant in tail-remainder, after the death of B. jointress, tenant 
for life in possession, recovers in ejectment against her, and enters, and 
has possession, but B. is not ousted, nor A. seised, and A. enfeofi C. 

to 
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to make him tenant to the pracipe^ and a recovery is thereupon suf- 
feredy it is void ; for A. is not a disseisor, nor is his feofiment a disseisin* 
Ibid. Vide Cowp. 702.] r 

(BS.) Who shall be a good tenant to the prcedpe. 

In every common recovery there ought to be a good tenant to die 
pracipe • and therefore, if the tenant had not the freehold at die time 
of the recovery, it will be error. [6 T. R. 708.] 

[Actual seisin is necessary to a recovery suffered of an estate-tail ; so 
that if suffered by remainder-man, surrender of life estate must appeal^. 
2 Burr. 1065.] 

[A common recovery is valid against parties and privies, though 
there be no good tenant to iheprtecipe. 2 N. R. 491.] 

[Limitation to A. for ninety-nine years, if he so lon^live, ** and 
from and after the death of A. or otncr sooner determination of the 
estate limited to A. for ninety-nine years, then to ti*ustecs during the 
life of A. to preserve contingent remainders, and after the end or other 
sooner determination of the said term, then to the first son of the body 
of A. in tail male,” with divers remainders over : A., togedier with his 
son B., levied a fine and suffered a recovery, and both died : it was 
holdeii, that the limitation to B. was a good limitation ; that the limit- 
ation to the trustees was a vested remainder ; that the freehold was in 
them at the time of levying the fine, consequently that the fine did not 
make a good tenant to the pracipe^ and that the recovery did not bar 
either the remainder to B. or the subsequent remainders. Wils. 327. 
4 Brq. P. C. 405. S Atk. 135. S. C.] 

As, if A. be tenant for Jife, remainder to B. in tail, and the pracipe 
be against B. 1 Vent. 360. S Co. 6. b. 

Or, against A. and B., for B. has nothing in the freehold. Dy. 252. 
b. 3 Co. 6. b. 

So, if by fine an estate be given to husband and wife for their lives, 
and X}iepracipe be against the husband alone; for they take by entire- 
ties, and the husband alone has nothing. R. 3 Co. S. a. Mo. 210. 
1 And. 162. R. Sal. 568. 

So, if the husband alone, by lease and release, conveys to B., and a 
prcccipe be against B. ; for the husband cannot dispose of any part of 
the land. i^mb. 3 Co. 5. a. 

But it will be good, if he had the freehold at the time of the recovery^ 
though it was upon a defeasible title ; as, by feoffment, as well as by 
fine of tenant in tail, though this was a discontinuance. 

By bargain and sale of the tenant in tail. 

[Thou^ the bargain and sale was not inrolled till the recovery com- 
pleted. C.T.T. 164.] 

Or, lease and release. 

Though the bargainee was made tenant to Xhopracipe before inrol- 
ment, if the deed be afterwards inrolled. 1 Vent. 360. Cont. per Hob. 
Godb. 218. but this seems misreported. 2 Rol. 394. 1. 40. 

If he be made tenant of the fi^hoid by die uses declared of a fine, 
which is afterwards reversed. R. Sal. 568. 

If tenant for life surrenders to him in reversion, or remainder, upon 
condition, and afterwwds VLpracipe is brou^t against him in reversion 
or remahitler^; though imm^iately after the recovery, the tenant for 
life re-enters for the condition broken. Semb. Skin. 3. 63. 
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If tenant in tail levies a fine to A. and his heirs^ to the intent to make 
him tenant to Utiepracipe^ and seven years afterwards dipradpe is broi^ht 
against A. who vouches the tenant in tail ; he shall be a good tenant, 
tho^h ho. use be declared to him by writings since tlie st S9 Car. 2. 3. 
R. 1^. R. 17. 

So, if tenant in tail, and a stranger who has. nothing, are tenants to 
Xiie pracipe^ it will be good. 1 Vent 358. R. PI. Com. 514?. Skin. S. 

So, if tenant for li& surrenders to B. in reversion (who is made tenaiit 
to the prtEcipe) at any time before the recovery suffered ; diough the 
judgment relates to the first day of the term. Per two J. Noy, 126. 

So, if fLpracipe be against A. returnable 15th Mart., and A. then 
appears and vouches B. tenant in tail, against whom a summons ad 
•axirrantizandum goes, returnable Oct Pur., and B. by lease and release, 
1st and 2d Jan. before conveys to A. for life; it is sufficient to make 
him a good tenant to the praecipe^ though he was not so at his appear- 
ance or voucher. R. & Aff. in error, &L 569. Comb. 425. 

So, it is sufficient if he be a good tenant at any time before die re- 
covery had, viz. the judgment Sal. 569. Sho. 347. 

[The possession of the particular tenant renders inoperative, as 
against strangers, a fine levied by the remainder-man. 2 N. R. !•] 
[Tenant to the pracipe residing in London received at bar by 
attorney. 5 Taunt. 355.] 

[The deeds making a tenant to the ptacipe (under st 14 Geo. 2. 
C. 20.) be executed at any time within the term in which the recovery 
is suffered, though after seisin delivered. 2 H. Bl. 46; 5 T. R. 177.] 
[The executing by an officer of a writ of possession on the 16th of 
November, and subseouent acknowledgment hy the tenant in possession, 
who was not displacea of the plaintiff’s title, is sufficient seisin to war- 
rant a fine of Michaelmas term actually levied on the 8th. 11 East, 
495.] 

ISemblef diat in the absence of fraud, the receipt of rent after a fin^ 
levied for a period antecedent to the levy, is evidence of sdsin. 1 1 East, 
495.] 

[Return of writ of ent^ in a recovery adapted to the time of taking 
die acknowledgment. 5 Taunt. 259.] 

[By stat. 14 Geo. 2. c. 20. common recovery of premises in lease for 
lives are valid, without surrender of such leases, or the tenant’s joining 
to make a tenant to the writ.] 

[s. 2. But not unlhss the person entitled to the first estate for life, 
or greater estate after the expiration of such lease, shall convey an 
estate for life at least to die tenant of the writ.] 

[s. 3. And this shall not prejudice the estate of the lessee.] 

[s. 5. After twenty years it shall be good, though the deed to make 
the tenant do not appear.] 

[s. 6. Recovery shall be good, though the fine or deed, making the 
tenant, should be levied or executed after judgment in &e recovery, 
and the writ of seisin awarded, provided it is the same in term.] 

[ Wlujre the deeds to make a tenant to the pracipe were not executed 
until after die execution of the writ of seisin ; still the recovery was 
holden good because the deeds were executed in the same term in 
which die recovery was suffered. 2 H. Bl. 47. B. R^ E. S3 Geo. 3. 
5T.R. 177.} 
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ConiMon 

[If tenant m tail in remainder suffer a recovery, it shall he presumed 
after a longtime^ (as forty years,) that tenant for life in possession sur- 
rendered* Str. 1129*] 

[But here was also an entiy in the attorney’s debt-book, he being 
then dead, of drawing and engrossing surrender from tenant for lif(^ 
mother to the tenant m tail ; and the bill was paid. 2 B. M. 1065.] 
[On an old recovery, where no deed i^pears, a proper tenant to the 
pracipe shall be presumed ; but if a deed appears wherein proper par- 
ties did not join, and the uses are declared to be warranted by such 
deed, the court will not presume there is any other. Str. 1267.] 
[When one has power to suffer a recovery, it shall be presumed all 
is rightly done, unless something appears to the contrary. Ibid.] 

[But there can be no presumption where there is no ground for it. 
Ibid.] 

[The supposition that tenant in tail would not suffer a recovery, 
without getting a surrender of life-estate, forms no presumption. Ibid] 
[A long possession by tenant in tail, a^r death of tenant for life, doth 
leave ground of presumption. Ibid*] 

(B 4. a.) What effect there will be, if there be not a good 

tenant, 

If there be not a tenant of the freehold tenant to the prcecipe^ the 
recovery will be void. 

And, therefore, if a recovery bo pleaded in bar, the plaintiff may say, 
that the party named tenant rum tenuit. Jon. 352, 353. 

But if it be found that the person named tenant was tenant for part, 
the recovery will be good for so nioch, though void for the residue. R. 
Jon. 353. 374. 

[(B 4. b.) Writ of summons.] 

[The court will not enlarge tlie return of a writ of summons in a 
common recovery, so as to make a term intervene between the tes^e and 
the return. 2 Blk. 1201. Id. 1223.] 

[If the return of writ of summons in a common recovery, be on 
Sunday, and the vouchee die on that day, the recovery is bad. 3 Burr. 
1595; 1 Blk. 496. 526.] 

[(B 4. c.) Vouching.] 

[Where there are more vouchers than one, the warrant for each may 
be on a separate parchment. 1 B. & P. 31.] 

[Separate warrants of attorney, though on the same parchment, will 
not support a joint voucher. 3 B. & P. 361.] 

[It is no objection that the tenant in possession is vouched jointly 
with others, whether strangers or remainder-men, who vouch over the 
common vouchee. 2 Taunt. 59.] 

[(B 4. do Miscellaneous.] 

[The court will not record the tenant’s appearance of a subsequent 
term as of a prior term. 4 Taunt 589.] 

[The court permitted a recovery to be completed nunc pro tme^ 
which had been delayed by the obstinacy of one of several vouchees. 
4 Taunt. 6180 

(B5.) 
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(B 5.) The effect of a recoveiy. 

How recovery ^ judgment^ &c. shall be executedi vide Execution, 
(A 2. 6.)— Fine, (E 15.) 

A judgment semper pro veritate acdpitUT* Co. L. 39. a. 

And, uierefore, by the common law, a party, or privy to the judgment, 
can never falsify the same recoveiy. 

So, the issue in tail cannot falsify recovery against tenant in tail, 
after a verdict, in the point tried. Co. L. 361. a. 

Nor, a wife after the death of her husband, upon a recovery against 
the husband. 2 Inst 350. 

So, he in remainder or reversion, or any, who derive an interest 
under him, cannot falsify a common recovery by tenant in tail. 
1 Co. 62. b. 

So, if there was a term for years, and afterwards a recovery against 
the tenant of the freehold, the termor by the common law, could not 
falsify the recovery, though it was by collusion. Co. L. 46. a. 2 Inst 322. 

[If tenant in tml mortgage for years, and suffer a recovery afterwards, 
that shall let in the mortgage, and all other incumbrances made by 
himself. 1 Wils. 276.] 

(B60 When it may be falsified : — By the issue in tail. 

But if a recovery be against tenant in tail by default, the issue in t^l 
may falsify it, if it was upon a ftilse title ; as, if A. recovers against tenant 
in tail, in a writ of entry upon a disseisin alleged by him of the grand- 
father of A., and after default execution is sued; the issue in tail may 
h^ve a formedon^ and if the recovery be pleaded, may say, that tenant 
in toil did not disseise the grandfather of A. Lit. s. 688. 

So, if a recovery be against tenant in tail by nil dicitj confession, or 
demurrer. Co. L. 361. a. 

So, if a recovery be against tenant in tail by verdict, though the 
issue in tail cannot falsify it in the point tried, he may falsify it by 
collateral matter ; as, by a collateral warranty, or a release, not pleaded 
by the tenant in tail. Ibid. 

So, the issue in tail may avoid a recovery, by confession and avoid- 
ai]ce of the point tried. Ibid. 

(B 70 By him in reversion or remainder. 

So, if a recovery be against tenant for life, which makes a dis- 
continuance of the reversion or remainder, it may be avoided by entry. 
Co. L. 362. a. 

If the recovery was by covin, or consent, by the st. 32 H. 8. 31. 
and ] 4 El. 8. it will be a forfeiture, and be in reversion or remainder 
may enter for the forfeiture. Co. L. 362. a. Vide Forfeiture, (A 2.) 

(B 8.) By a termor for years. 

So, bv the st. Glo. 11. if a recovery be by default in London 
against the tenant of the freehold, he, who has a term for years, being 
^ousted, the mayor and bailiff may inquire^ whether the recovery was 
by collusion, and if so found, the execution shall be suspended till 
the term is passed ; so by equity^ before justices, if the termor chal- 
lenges before judgment. 

And 
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And therefore, before judgment, the termor by deed may claim to 
be received to defend his right. 2 Inst. S23. Vide Receipt, (A 1.) 

And ailer judgment, he who has a term by deed, if. ^e judgment, 
was by default, shall have a writ of inquiiy upon that statute, to in- 
quiry whether the judgment was by collusion ? and if it be so found, 
the judgment shall be suspended, till the term is passed. 2 Inst. 321. 

And this upon a recovery in other courts, cities, or boroughs, as 
well as in London. 2 Inst 322. 

Soi now, by the st 21 H. 8. 15. a termor for years, by deed, or 
without writing, may falsify for his terra only, a recovery by feigned 
and untrue tide; and shall enjoy his term according to his lease, 
against such recoverer, his heirs and assigns. And so may tenant by 
statute merchant, staple, or elegtt^ Vide L. 46. a. 2 Inst. 322. 

And this though the demise ibr years be not by writing. 2 Inst. 322. 

So, if there be a recovery in dower by a woman, against lessee for 
years, as tenant of the freehold ; he may enter upon the demandant 
for his term, though he has not pleaded non^tenure. Per two J. 
1 Leo. 92. 

(B 9 .) How the proceeding shall be. 

The proceeding to falsify such recovery agains't him who has the 
freehold, shall be by writ, in the nature of a commission to the mayor 
and bailiffs, reciting the lease, the acdon brought by collusion, and the 
St. of Gloc. and afterwards commanding them to do right. 2 Inst. 323. 

Vide more concerning a Real Recovery in Action, (K 1, &c.) — 
Estates, (B26.) — Pleader, (3 M 14.) Concerning a Common Re- 
covery in Baron and Feme, (G 2.) Chancery, (3 N 1. 2. — 4 K 1, 
2.) — Enfant^ (B 2.) — Estates, (B 27, &c.) — Fine. — Pleader, 
(2 Y 14. — 3 A2,&c.) 


RECTOR. 

Vide Dismes, (C 1.) — Ecclesiastical Persons, (C 6.) 


RECTORY. 

Vide Ecclesiastical Persons, (C 6.) 


RECUSANT. 

Vide Justices of Peace, (B 17, 18, 19.) 


REDEMPTION. 

Vide Chancery, (4 A 4, &c.) 

RE-DISSEISIN. 

Vide Assise, (F). 


R£. 


RE-ENTRY. 

Vide Rent, (D 3, &c.) 



f > 


RE-EXTENT. 

Vide STATyTE-SrAFUB) (D 7» S.^, 

REEVE 

Vide Leet, (M S.) 

REFERENCE 
]S.efcrence to a mooter* 

Vide Chancery, (W 1, &o)^ 

REFUSAE 
lElefuoal of tender* 

Vide CoNoiTfON, (L> 4.) 

■ — — 

REGARDER. 

Vide Chase,. (Q S.) 

REGISTER. 

Hegiotero of cimncerp*. 

Vide Chancery, (B 6.) 

REGISTERING ESTATES^ 

Vide Popery, (B 10. 12.) 

REGRATING. 

Vide Justices op Peace, (B 39.) 

REGULATION OF TRADE.. 

Vide Trade, (B). 

REHEARING. 

Vide Chancery, (Y 5.)- 

RE,. 
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REJOINDER. 

‘Vide Chancery, (O). — Pleader, (H). 


RELATION. 

Vide Bargain and Sale, (B 9.) — Chancery, (S Y 16, 17.)-— Con- 
firmation, (D S.) — Dett, (G 9.) — Execution, (D 1, 3.) — 
Forfeiture, (B 6.) — Parliament, (R 1.) 


RELEASE. 

(A) laeleade. 

(A 1.) Express : — By what words it shall be. infra. 
(A S.) Release in law. p. 2^. 

(AS.), When words enure to a double intent, p. ^SS. 

(R) EeIeaae0i totu tbeg enure i releaae of a right. 

(B 1.) What shall be a good one. p. 224. 

(B 2.) What not. p. 223. 

(B S.) What right shall be released, p. 223. 

(B 4.) How the release of a right enures : •>- When 
a release to one enures to another, p. 2^. 
(B 5.) Enures by way of passing a right, p. 227. 
(B^.) By way of extinguishment, p. 229. 

(C) lieleaae to enlarge an estate. 

(C 1.) What shall be a good one. p. 229. 

(C 2.) What not. p. 230. 

(D 1.) Release Uihich enures tip passing the estate, 

p. 231. 

(D2.) What shall be a good one. p. 2S1. 

(D 3.) What not. p. 231. 

(E) laelease of personal things. 

(E 1.) Of all demands, p. 232. 

(E 2.) Claim, right, &c. p. 233. 

(E 3.) Actions, &c. p. 233. 

(E4.) Covenants, p. 234. 

{^(E 3.) Construction.] p. 234. 

(A) l^elease. 

•(A 1.) Express ; — By what words it shall be. 

A release is, when a' man quits or renounces that which he before 
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And it may be by express words^ or by act in law. Co. L. 264>; b. 

A release by express words does not require any particular word ; 
for if a man remises, or quits clium, it will be of the same effect as 
the word, release. Lit. s. 445. 

So, if he renounces, acquits, &c. Co. L. 264. b. 

If a joint-tenant grants, bar^ins, and sells his land to his com- 
panion ; tliis amounts to a release. R. 1 Vent. 78. 2 Sand. 96. 

1 Sid. 452. Ray. 187. 1. Lord Raym. 420. 690. 

So, if a lessmr grants, that his lessee shall be discharged of his rent ; 
thb amounts to a release. Co. L. 264. b. 

So, if a man acknowledges himself to be satisfied and discharged 
of all bonds, &c. by the olnigor; this amounts to a release of a bond, 
R. 9 Co. 52. b. 

So, if a man covenants that he will never sue for a debt ; this 
amounts to a release. Cro. £1. 352. 1 Rol. 939. 1. 50. Per Holt, 
Sho. 47. 

So, if he covenants, that he shall not be sued within such a time, 
and if he be, that it shall be a release; this amounts to a release. 
21 H. 7. 24. 1 Rol. 939. 1. 50. 

But, if a man by deed grants, that the obligor shall not be sued 
before such a feast ; this does not amount to a release ; but is only a 
covenant. R. 21 H. 7. 24. a. R. Cro. El. S52. 1 Rol. 939. 1. 45. 

R. T. R. 1 W. & M. B. R. inter Ayliffe and Schrimshire, Sho. 47. 

Or, covenants that he will not sue in such a time upon-pain of 
forfeiture of his debt. Semb. Sho. SSI. 

[Where an obligee covenants not to sue the obligor at all, he may 
pl^ it as a release to avoid a scrutiny of action. 8 T. R. 168.] 

[Where an obligee covenants not to sue one of two joint and several 
obligors, and if he did that, the deed of covenant might be pleaded in 
bar, he may still sue the other obligor. 8 T. R. 168.] 

[Two partners, A. and B. on 26th August, 1809, agree to dissolve 
the partnership, as from 1st Jan, 1810, and that neither of them shall, 
after signing the deed of dissolution, make any purchase to bind the 
other ; out that every such purchase be on his own private account. 
On 27th Oct. 1810, A. assigns his property to his creditors, \^ho 
covenant not to sue him, and that if they do, the deed of assignment 
shall be a release to him, which deed is signed by B. A., after signing 
the deed of dissolution, having (ontracted debts in the name of the 
firm, B. pays them. Held, 1. That B. was liable for those debts,' the 
covenant not to sue A., not operating as a release to B. — 2. That 
supposing it had, the creditors would have had an equitable claim on 
B., which would have justified his paying the money ; and therefore 
that B. was entitled to recover it from A. as hioney paid to his use. 
1 Mars. 603. 6 Taunt. 289.] 

So, a release by express words can only be by deed. Co. L. 264. b. 

. (A S.) Release in law. 

So, a release may be by act, or operation of law ; as, if a lord dis- 
seises his tenant, and makes a feo^ent, by deed, or without deed ; 
thig amounts to a release of his seigniory. Co. L. 264. b. 

If a disseisee dissebes the heir of the disseisor, and mdces a feoff-^ 
ment ; this amounts to a release of his right. Ibid. 

So, 
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So, if a man makes his debtor, by bond or otherwise, his executor ; 
this amounts to a release of the debt; for he cannot have an action 
against himself, and a personal thing suspended is lost. Co. L. 264. b. 
Vide Administration, (B 5.) 

So, if there are joint-debtors, and he makes one of diem his ex- 
ecutor, or the wife of one of his executrix. Ibid. 

So, if a woman obligee, or one of the obligees, takes to husband 
the debtor ; it will be a release of the debt. Co. L. 264. b. 

[But a bond mven upon the eve of and in contemplation of a marriage 
between the obligor and oblige, and for the benefit of die wife, is not 
extinguished by such marriage. R. 5 T« R. 381.] 

[Particularly if the money secured by the bond is not made payable 
until after the husband’s death. 5 T. R. 381.] 

[In an action upon a bond conditioned for paying 3000/. to the 
oblige, her executors, &c., at die expiration of 12 months after the 
deau of the obligor, the defendant pleaded diat the oblimr and obligee 
afterwards intermarried ; the plaintiff replied that the oond was given 
in contemplation of the marriage, and with intent that the omigee 
should have the full benefit of it, if she survived ; and upon a general 
demurrer the court held the replication good; and gave the plaintiff 
judgment. 5 T. R. 381. P. C.] 

[So, where it was said at die bar, that a bond given before marriage 
by the intended husband to the intended wife by way of setdement, 
was extinguished at law by the marriage ; Lord Mansfield said, that 
was a mistake, for the bond was not extinguished ; and that Wright, J. 
had allowed the payment of such a bond to be given in evidence on 
plain administraviti which he. Lord M., thought right. 5 T. R. 386.] 

But an act does not amount to a release in law, to the prejudice of 
another ; as, if an executrix takes to husband the debtor of her tes- 
tator. Co. L. 264. Vide Administration, (B 5.) 

Or, tlie ordinary grants administration to him. Vide Administra- 
tion, (B 5.) 

So, where a man makes his debtor executor, &c., his debt shall be 
assets in his hands for the testator’s creditors. Vide Administration, 
(B 5.) ^ ■ 

So, a release in law shall not be extended beyond the evident intent; 
as, if a disseisee disseises the heir of the disseisor, and makes a lease 
foi: life ; this does, not amount to a release of his right, but only for the 
life of the lessee. Co. L. 264. b« 

(A3.) When words enure to a double intent. 

if a woman mesne takes to husband the , tenant jperavai/^, and the 
lord releases his right to the husband; this enures to extinguish the 
seigniory, and also the memaHty. Co. L. 280. a. 

So, if a tenancy be panted to the lord and B. and the heirs of B., 
and the lord releases to J3. ; this enures to pass his estate in the tenancy 
to B., and also to extinguish his seigniory. Co. L. 280. a. . 

So, a lo^d grants h^ seigniory to B. for years» and oft^ards re- 
leases to him and the terre-tenant^ g^eraljiy; the seigniory, and also 
the estate of B., shall be both extinguished. Co. L. ?80. a. ^ 

(B) 
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(B) Heieade0; boto tbeg enure Eeleaeie uf a ei^bt. 

(B 1.) What shall be » good one, 

Bdeases are of a right, or of an estate in lands and tenements, or 
of things personal. 

If a man, who has but a naked right to land, releases all his right 
to him who has the freehold of the same land ; it will be a good re- 
lease of his right Lit. s. 447. 10 Co. 46. 

As, if a disseisee or his heir release to the disseisor or his heir. 

So, if he releases to him who has but a freehold in law, and hot 
in d^ ; as, if he releases to the heir of the disseisor before his entry. 
Lit. s. 448. 

So, if he releases to him who has the reversion or remainder in 
deed of the same land, though he has not the freehold ; as, if dis- 
seisor makes a lease for life only, and afterwards the disseissee, or 
his heivs, releases to the dbseisor, who has the reversion in him. Lit. 
s. 449. 

So^ if a disseisor releases to A. for life^ remainder to another, and 
the disseisee releases to him in remainder. Lit s. 450. 

So, if h^ who has an annuity by prescription out of a rectory, 
releases to the patron in time of vacation. Col. L. 266. a* 

So, if he releases to him, who has an estate only by estoppel^ or in 
supposition of law ; as, if the demandant releases to the tenant in a 
prmcipe, it will be good, though he has aliened before, pendente life. 
Co. L. 266. a. 

Or, to the vouchee, though he has nothing in the land ; for he is 
tenant to the demandant in supposition of law. Co. L. 265. b. 

So, a release of a right may be good, in respect of privity, to him 
who has not any estate ; as, if a tenant be disseised, and the lord 
releases all his right to the disseisee ; his seigniory is extinct. Lit. 
s. 454. 

So, if a donee, rendering rent, be disseised, and the donor releases 
to him his right ; this extinguishes his rent in respect of the privity. 
Lit. s. 455. , 

Or, if the donee, rendering rent, discontinues in fee, and afterwards 
tlie donor releases to him. Co. L. 269. a. 

So, if a lessee for life, rendering rent, be disseised, and the lessor Re- 
leases to him all his right ; tl)e rent is extinct, though the reversion is 
not. Lit. s. 456. 

So, if the lessor releases to the lessee for years, before his entry or 
term commenced, all his right in the land ; the rent is extinguished. 
Co. L. 270. a. Vide post, (C 2.) — Estates, (G 14.) 

So, a release of a right will be good, though there be no privity be- 
tween the releasor and releasee ; as, if the disseissor makes a lease for 
life, and the disseisee releases his right to the lessee. Co. L. 266. a. 

Or, to A. and his heirs for the life of another, and the disseisee re- 
leases to the heir. Co. L. 275. a. 

Though the release be to the heir before his entry. Ibid. 

- So, a release of a right will be effectual, though there be no mention 
of ^e heirs of the re^see : as, if a disseisee releases to the dissdsor, 
generally. Lit. s. 467. 

Or, 
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Oft only for a day, or an hour. Lit. s. 467* 

So, a release of a right upon condition will be good, and upon the 
condition broken, the right shall be vested. Co. L. 266. a. 274. b. 

So, a man who has a right only to a chattel, may release to him who 
has but a chattel, and not a freehold; as, if lessee for years, reversion 
to B., be ousted, and the disseisor leases to A. for years ; a release by 
the first lessee of his right to A. is good. Co. L. 265. b. 

[Though a deed be ip the form of a release, if there be sufficient 
words,, it may operate as a grant, in order to make it good. Cowp. 
599.] 

[Where a release was void as a common law conveyance ; it being to 
convey n freehold to commence in fuJhiro; the court were of opinion 
that it should have the effect and operation of a covenant to stand seised 
to uses. C. P. T. 30 & 31 G. 2. 2 Wils. 75.] 

[A release dated 16th April, pui*ports to be made to the lessee as 
being in possession by virtue of a lease for a year, bearing date the day 
next before the date of the release.” The date of the release is 14th 
April. Held, that the misdescription was immaterial, since it appeared 
that there was a lease at the date of the release, which would give the 
lessee possession. 2 M. & S. 434.] 


(B 2.) What not. 

But a release by him who has a right to the inheritance or freehold, 
to him who has not a freehold in deed, or in law, nor an estate in re^ 
vei^ion, or remainder, and if there be no privity between them, is void; 
as, if a disseisee release his right to a lessee for years of the disseisor. 
Co. L. 266. a. 

So, if tenant for life, reversion or remainder to B., be disseised, a 
release by any one of his right to B* is void ; for he had only a right td 
the reversion or remainder. Lit. s. 451. 


So, a release to a disseisee by him who has a rept-charge opt of the 
land^ is void. Co. Lit. 268. a. 

Qr, by a donor of his reversion or right therein to the donee, being 
disseised. Co. L. 26^. b. 

Yef tenant in dower may release her dower to a guardian in chivalryi 
though he has only a chattel ; for it is recoverable against hhn. Cq^ 
L. 266. a. 


So, a release to him who has no estate or right, is void, though 
there be a privity between them ; as, if tenant in fee makes a findlhieiit^ 
and afterwards the lord releases to the feoffor, his seigniory is not ex* 
tinct, Lit s. 457. 


(B S.) What right shall be released. 


If a man releases all his right in land, this extends to all his present 
right Co. L. 265. a. 

So^ it extends to a power of revocation, or other interest of tlie re<» 
leaser himself. Co. L. 265. b. 


Though he has a present right, only to a future interest ; as, if a man 
has a ri^t only to a reversion or remainder after an estate for life, or 
years, in esse. Co. L. 265. a. 

Though he has only a possibility upon a condition broken, or a con? 
lingency. R. Jon. 17. 

Voi. VII. 9 If 
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If a husband leases for life and dies, and the wife releases her dower; or 
lier right in the land, or all demands, to him in reversion, it will be good; 
for ^he has a present right to her dower, though she has no right to 
demand it against him in reversion during the life of the lessee. Co. 
L. 265. a. R. 8 Co. 151. 154. a. 

'If the conusor of a fine of lands in ancient demesne releases to the 
conusee his right in the land ; this destroys his right to be restored, if 
the fine be annulled by a writ of disceit, though it was a contingency. 
F. N. B. 98. A. R. 10. Co. 50. a. 

If a conusor of a statute, &c. enfeoffs, and before execution the 
conusec releases all his right to the feoffee, he cannot afterwards extend 
upon the feoffee. R. Cro. L. 40. Adm. 2 Cro. 439. 

But a release of his right does not amount to an extinguishment of a 
bare authorify ; as, if a man devises to his executor an authority to sell 
land, and he releases all his right and title in the land to the heir; this 
does not extinguish his authority. Co. L. 265. b. 

So, if the executor disseises the heir, and aliens the land. 1 Co. 
111. a. 

'So, if cestuy qiie me before the st. 27 H. 8. had devised that his 
feoffees should sell his land, and they make a feofiinent; yet their 
authority to sell remains. Co. L. 265. b. 

So, a release does not extend to a future right ; as, if a father be 
disseised, and his son (in his life-time) releases all his right to the dis- 
seisor, without warranty, and the father dies ; the son is not barred by 
this rdeose. Co. L. 265. a. 

Though the release be of all his right, quod in postetwn quovis modo 
liabci'c poteriU Lit. s. 446. 

So, if tenant for life, remainder to the right heirs of B., be disseised, 
and the eldest son of B. releases, it will be void. 10 Co. 51. a. 

So, if the conusee releases, to the conusor of a statute, all his right 
to the land, he may afterwards extend it. Co. L. 265. b. 

^ So, if the plaintiff, before judgment against' the principal, releases all 
demands to the boil ; this is not a discharge to the bail, if he afterwards 
obtains judgment and takes execution against the bail. Co. L. 265. bf 

So, if an annuity, &c. be granted upon a condition precedent ; a re- 
lease by the grantee, before the condition performed, will be void. D. 
1 Co. 111. b. 

(B 4.) How the release of a right enures : — When a release 
to one enures to another. 

If a disseisor makes a feoffment to two, a release to one enures to both. 
Lit. s. 472. 

If tenant for life or in tail be disseised by two, and releases to one, 
it enures to both; for the disseisors have a lee, and the release of a lessee' 
or dohee cannot enure to tlie whole estate, neither can it enure as an 
entry and grant, for that shall vest the reversion ; and therefore it must 
enure to both. Co. L. 276. 

. If two joint-tenants arc disseised by two, and one of them releases to 
one of the. disseisors, this enui'es to both ; because the release is only 
of a moiety, and no part in ceitain. Ibid. 

If there be two disseisors, and they lease for life or years, and then 

.1 . ithe 
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the disseisee releases to one of them, it enures to both ; for one canapt 
have the sole possession. Co. L. 276. 

. So^ in all cases where a release is to one, who is not merely a wrong*- , 
doer, it enures to his companion; os if two usurp to an advowson, and " 
the rightful patron releases to one of them, this enures to both ; for their 
clerk was admitted and instituted, which are judicial acts, and so the 
usurpation is not merely tortious. Ibid. 

So, if a disseisin be by two women, and one of them takes husband, 
a release to the husband enures to botli; for he was not a wrong-doer. 
Ibid. 

So, if a disseisin be by two, and he who had title to enter for a con- 
dition broken, consent to a ravisher, alienation in mortmain, &c. re-i 
leases to one of them ; this enures to both; for the wiK>ng was not im*. 
mediate to the releasor, and the release was only of a title, and not of 
a right. Ibid. 

So, if a disseisee releases his right to the tenant for life ; this enures 
to the benefit of him in reversion or remainder. Lit. s. 453. 470, 471, 

Or, to the donee in tail. Co. L. 267. b. 

Though the entry of the releasor was not congeahlc at the time of the 
release. Co. L. 279. b. 

So, a release to him in reversion and remainder enures to the benefit 
of the tenant for life, if he can show it. Lit. s. 452. 

And to a reversioner after an estate-tail, enures to the tenant in tail, 
Co. L. 267. b. 

So, if the lord releases to the feoffee of the tenant the feoffor shall 
take advantage of it. Co. L. 269. b. 

So, if a lessee for life, tenant in dower, or by curtesy, commits waste, 
and afterwards grants over his estate, and the lessor releases to the 
grantee ; this enures to the benefit of the lessee, &c. Ibid. 

If a disseissor be disseised by B., a release by the disseisee to B. or 
any subsequent disseissor, enures to the benefit of all precedent disscls>« 
ors, when the entry of the disseisee at the time of the release was not 
lawful. Co. L. 277. a. 

So, if A. leases for life to one, who is disseised by B., who is dis- 
seised by C., and afterwards A. releases his right to C., B. may enter 
upon him, because the entry of A- at the time of his release was not 
lawful. Ibid. 

And if die lessee for life enters, he revests the reversion in B. Ibid, 

(B. 5.) Enures by way of passing a right. 

A release of a right usually enures to pass and vest the right of him 
who makes the release,' in iiini to whom the release is made; as, if a 
disseisee releases his right to the disseisor ; his estate which was wrong- 
ful is now lawful. Lit. s. 466. 

If die disseisin was by two, and he releases to one of them, lie shall 
hold his'compainon out of the land. Lit. s. 472, For it enures as an 
entry and feoffment, Co. L. 276. a. 

If a disseisor be disseised, a release to any subsequent disseisor bars 
all the precedent. Lit. s. 473. 

So, if a tenant for life, or donee in tail, be disseised by one, and re-r 
leases his right to him; this vests the right in him during the life of the 
releasor. Co, L. 276. a. 

Q 2 But 
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But if the disseisin be . by two,* it enures to both« Vide ante, (B 4.) 

So, if the king’s lessee for life be disseised by two, and' release to one 
of them, he shdl hold the other out : for the disseisin was only of an 
estate for life, Co. L. 276. a. 

So, if joint-tenants lease for life, and afterwards disseise the tenant, 
and he releases to one of them ; he shall hold out hb companion. Ibid. 

So, if lessee for life, and he in reversion, being dbseised by t^o, 
join in a release to one of them ; it enures to him oiny. Ibid. 

So,, a release by a disseisee to a disseisor of a feoffee of a disseisor, 
pves him the right, and ousts all mesne titles against the releasee since 
the first disseisin. Co. L. 276. b. 

So if a disseisor leases for life to B. who aliens in fee, a release by 
the disseisee to him prevents the entry of the disseisor for the forfeiture. 
Co. L. 276. b. 277. b. 

So, if he aliens in fee to two, and the release be to one of them. 
Co. L. 277. a. 

If the release be to an abator, &c. upon the heir of the disseisor. 
Lit. s. 475. 

So, the release of a right defeats all mesne charges not granted by 
the releasee himself. Co. L. 277, 278. 

But the release of a right does not defeat a mesne title, which the re- 
leasee himself has granted, or accepted ; as, if a disseisor grants a rent- 
charge, or makes a feoffment upon condition, a release by the disseisee 
does not defeat the rent or condition* Lit. s. 476, 477. 

So, if a right be released to him who has possession upon a defeasible 
title, if the possession be defeated, the right accompanies it; for itwas^ 
vested in him to whom the release was made; as, if A. disseises tlie' 
heir of a disseisor, and afterwards the first disseisee releases to A. 
against whom the heir of the disseisor recovers, he shall have the right 
as well as the possession. Co. L. 266. a. 279. a. 

So, if the disseisee enters upon the heir of the disseisor, when his 
entry was tolled, and enfeoffs A. against whom the heir recovers ; he 
shall have the right also. Co. L. 266. a, 279. a. 

So, if a donee discontinues in fee, and the donor releases his right to 
the discontinuee, against whom the issue in tail recovers, the reversion 
remains in the discontinuee ; for the whole right of the fee was vested 
in him by the release, and the issue can recover only the estate-tmL 
Co. L. 266. a. 

But if the right was precedent to the defeasible possession, if the pos- 
session be recovered, the right does not accompany it; as, if a disseisee 
disseises the heir of the disseisor, who recovers against him, yet the 
right remains in the disseisee. Ibid. 

So, if the disseisee disseises him, and enfeoife A. upon condition, and 
enters for the condition broken, and then the heir of the disseisor re- 
covers against him. Co. L. 266. a. 

If a woman dowable disseises the heir, who recovers against her; her 
right to die dower remains. Ibid. 

So, if a right be transferred to a defeasible possession by act of law ; 
as, if A. disseises the heir of the disseisor, and enfeofis the heir ap^ 
parent of the disseisee of full age, to whom the right afterwards descenas, 
and the heir of the disseisor recovers against him ; Vet his right remains. 
Ibid. ' . 

(B6.) By 
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(B 6.) By way of extinguishment. 

But if a lessee for yearsi the reversion in fee, be disseised, and the 
lessee releases his right to the disseisor, his right is extinct, and he in 
reversion may enter immediately ; for the disseisor has no term upon 
which the right of the lessee can vest, and therefore it shall enure by 
extinguishment. Co. L. 276. a. 

So, a release by a disseisee, when his entiy is not lawful, enures by 
way of extinguishment. Semb. ante, (B 4.) 

As to the releasor himself, it enures by way of extinguishment; for 
his right, as to himself, is extinguished. Co. L. 279. b. 

So, a rdease by a disseisee, when his entry is tolled, or not 
geatlei has the effect of a release, which enures by way of extinguish- 
ment; because all former estates, though wrongful or defeasible, stand 
in force against the releasee. Ibid. 

But if any, who had title against the releasee before the release, after 
such release brings a writ of right, and the mise is joined upon the mere 
right, the grand assise shall find for the releasee ; for he had the right, 
though the entry of his releasor was not congeable at the time of the 
release. Lit. s. 478. 

So, if he to whom a release is made, cannot talcc the thing released, 
it enures by way of extinguishment; as, if the lord rdeases to his tenant 
all his right in the seigniory, or in the land, his seigniory is extinct ; 
for the tenant cannot take the services of himself. Co. L. 279. b. 

So, if he who has a rent, common, &c. releases to the terre-tenant. 
Lit. s. 480. 

(C) Eelea0e to enlarge an eotare. 

(C 1.) What shall be a good one. . 

Releases of an estate in lands and tenements enure to enlarge the 
estate of the releasee, or by way of passing the estate. 

A release to enlarge an estate is, when he in reversion, or remainder, 
releases to his lessee for life, to hold to him and his heirs, or to him 
and the heirs of his body ; he thereby has an estate in fee, or in tail. 
JLiit. - 4 $. 466. 

' So, if he releases to his lessee for years to hold for life, in tail, or in 
fee. Ibid. 

Or, to his tenant by statute-staple, merchant, or elegit. Co. L» 
273. b. 270. b. 

Or, to his lessee at will. Lit. s. 460. 

So, if a lessee for life, or for years, takes husband, a release by the 
lessor to the husband in fee, tail, &c. will be good to enlarge his 
estate ; for the husband has the freehold, or term, in right of his wife. 
Co. L. 273. b. 

SOf if a lessee for life makes a lease for years, or at will, and then 
the lessor releases to the lessee for life and his heirs, it will be good ; 
for the possession of the lessee for years, or at will, is his possession. 
Co. L. 270. a. 

So, if a lessee for 40 years demises for 5 years to B. who enters; 
the lessor may afterwards release to the first lessee to enlarge his estate. 
Aid. 
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S 09 if a lease, be for life, or for years, remainder foi life, the lessof 
by release to the lessee, enlarge his estate. Co. L. 273. a. 

So, if a man leases for years to B., remainder for years, and IRf 
enters ; the lessor mcay, by release to him in remainder, enlarge his 
estate. Co. L. 270. a. 

Or, if he leases for years, remainder for life, he may release to him 
in remainder. Co. L. 273. a. 

So, if the lessor grants die reversion, after an estate for life, or 
years, to another for life, he may release to the grantee. Ibid. 

So, if be leases to B. for life, remainder to A. for life, and B. dies ; 
he may release to A. to enlarge his estate before his entry. Co. L- 

270. bfc 

So, if a lease be for ten years, remainder to B. for twenty years ; B. 
may release to the lessee, and he shall have an estate for Shirty years* 
Co. L. 273. b. 

(C 2.) What not. 

But a release \yill not be good to enlarge an estate, if there he no 
apt words ; as, if he in reversion or remainder releases to his lessee for 
life, without more, he has no greater estate ; for he had it for life be- 
fore, and dierefore his estate is not enlarged. Lit. s. 465. 

If he releases to his lessee at will all demands. 11. Cro. El. 268? 

So, if a man releases to his lessee, die Words do not make a greater 
estate, than if the same Words were in a deed of the same estate executed 
\vUh livery. Lit. s. 465. 

And therefore, if he releases to a lessee for years generally, he has 
it only for life, without words of inheritance. Ibid. 

If he releases to his lessee jw/r autre wV, he has it for liis own life. 
Co. L. 273. b. 

So, a release Will not be good to enlarge an estate, if he to whom it 
is made has not a sufficient estate ; as, if tenant by the curtesy assigns 
his estate, a release to him, after the assignment, is not good, though 
there be a privity between them* Co. L. 273. a. 

Though he has an estate by estoppel^ and supposition of law ; as, if 
nn infant leases to B. for life, who grants his estate with warranty to A. 
who in a dumfuit iiifra cctatem vouches B. ; a release by the demandant 
io B. does not enlarge his estate, though lie is tenant in supposition of 
law. Co. L. 273 . a. 

So, if a release be to a lessee for years before his entry; for till he 
enters by force of his lease he has only an interesse terming and cannot 
take a release to enlarge his estate. Lit. s. 459. 

So, a release will not be good to enlarge an estate, if there be not a 
privity between the releasor and releasee. 

As, if a man leases to B. for life, who leases for years to another ; 
a release by the first lessor to the lessee for years will be void to enlarge 
his estate, for want of privity. Co. L* 273. a. 

So, if a doiiee in tail leases for liis own life, a release by the donor 
lo the l^see and his hell's does not enlarge his estate. Co. L. 27.3. a. * 

So, if a lessee for 20 years demises to S. for 10 years, a release by die 
itot lessor to B. does not enlarge his estate. Ibid. 

if a lessor releases to a tenant by sufferance, it is not good to eik- 
laige his estate for want of privityw Lit. s* 461. R. 2 Crot 169. 

(D 1.) 



Release 'which inures bypassing the estate. 

(D 1.) Weatfe Xobich enures Ijk passins tbc estate* 

So, a release of an estate may enure by way of passing the estate. 

; Asj if there are two parceners, and one of tliem releases all his right 
in the land to his parcener. Co. L. 273. b. 

So, if there are two joint-tenants, and one of them releases to his 
companion ; though it does not make a degree. Ibid. 

So, if a grant be toT husband and wife, and B. and their heirs, B. 
may release to the husband alone, or to the wife alone, and it will enure 
by way of passing the estate. Co. L. 273. b. R. 1 And. 45. 

So, if there are three joint-tenants, and one of them releases to one 
of his companions. Co. L. 273. b. 

So, if one joint-tenant confirms the estate of his companion, with 
words of inheritance. Lit. s. 523. 

So, if joint-tenants lease for life, and . afterwards one of them re* 
leases to his companion, or confirms his estate, tlie reversion is vested 
in the releasee, and he shall have the rent or waste, without attornment. 
Lit. s. 574. 

If one joint-tenant levies a fine, or grants by the words dedi ct con-- 
cessi^ to bis companion, this will enure by way of release^ and not as a 
grant. R.jon.55. 

So, every conveyance by one joint-tenant to his companion enures by 
way of release, and psisses the estate, and the releasee shall have the 
whole, as by the first feoffment. 2 Cro. 696. 

Though it be by way of use ; as, if the one, by deed indented and 
inrolled, bargains and sells to the other. 2 Cro. 696. R. Ray. 187. 
2 Sand. 96. 

Or, conveys by fine sur grant and render. R. 2 Cro. 696. 

(D 2.) What shall be a good one. 

A release, which enures by passing the estate, may pass the fee with- 
out words of inheritance'; for he to whom it is made had an inheritance 
before. Co. L. 273. b. 

So, if a lease be to two for years, the one may release to the other 
before entry. Co. L. 270. b. 

Or, if the lease be to commence at a future day, before the com- 
mencement of the lease. 

So, if the next avoidance be granted to two, the one may release to 
the other before tlie church becomes void. Co. L. 270. b. - ^ 

So,^ if a parcener of a rent takes to husband the terre-tenant, the 
-other parcener may release to her, and this enures by way of passing 
the estate, though tlie rent be suspended. Co. L. 273. b. 

(D 3.) What not. 

But a release will not be good by way of passing the estate, if there 
jbe hot a privity of estate between them at the time of the release. 
Co.L.273. b. 

[If a defendant, who is sued by a landlord in the name of his tenant, 
procure a release from the nominal plaintiff, the court will order the 
release to be given up, and permit the landlord to proceed in his action, 
jboug. 407.] 

Q4> (E) Jae. 
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(£) 3^elca0e of peroonal 

(E 1.) Of all demands. 

The most beneficial release which a man can have, is a release of all 
demands. Lit. s. 508. 

By a release of all demands, all actions real, personal, and mixed, 
and all actions of appeal, and also all executions, are discharged; 
Lit. S.508. 

So, all covenants, personal or real; as, warranty, &c. bonds and 
contracts. Co. L. 291. b. 

Though the warranty be future; for it binds his lands in prasentu 
2Cro. 170. 

All recognizances, statutes-merchant, and staple. Co. L. 291. b. 

All rents, service, charge, seek, or annuities. Co; L. 291. b. Lit 
s. 510.' 

So, common of pasture, and all profits aprendre. Co. L. 291. b. 

All conditions before breaclr, or performance, or after. Co. L. 291. b; 
Per two J. Dal. 105. 

So, a right or title to land. Lit. s. 509. 

And where there is dchitum in pnesenti, a release of all demands di);- 
charges it, thougli the money be not yet payable : as, money to be paid 
at a iiihire day, by a bond, covenant, or contract. 2 Cro. 300. 

So, where a rent does not attend the reversion, but is in gross, 
such release discharges all arrears, and all which may afterwdrcis ac- 
crue. Cro. El. fiOfi. R. 2 Cro. 'IS?. 2 Rol. 408. 1. 15. Per three J. 

1 Sid. 141. 

As, where a lessee assigns all his term to A. rendering 50/. per ann, 
to him ; a release discharges all future payments ; for it is due only by 
the contract. 2 Cro. 487. 

But a release of all demands by the king does not discharge a right 
X)r title. Co. L. 291. b. 

So, where a thing is not payable directly by the contract, and is not 
yet due: a release of all demands does not discharge it; as, if upon a 
Submission to an award by bond, &c. money is awarded to he paid at a 
day after the release. Semb- 2 Cro. 300. 11. Cont. Yel. 214. 

So, such release does not discharge rent incident to a reversion, not 
due. Cont. 2 Rol. 408. 1. 15. R. acc. Cro. El. 606. Per Hought. 

2 Cro. 487. Per three J. 1 Sid. 141. K. H. 1 W.S M. B. R. inter 
Stephens uiid Snow, Sal. 578. 

Nor, a collateral covenant t6 be formed iti Jutwro. R. 2 Cro. 170. 
R. 2 Mod. 281. 

So, a release of ail demands to the bail, before judgment against 
the principal, does not discharge the recognizance by the boil. R. 
2 Cro. 170. 

So, a release of all demands by an husband, does not discharge an 
assumpsit to die wife before the coverture, to pay her 4?0s. per ann* after 
the death of her husband. R. 2 Cro. 222. Yel. 156. Vide Baron 
luid Feme (K). 

So, a release of all demandp, in general words, shall be restrained to 
tbe particular occasion ; as, if an executor, upon payment to him X>f 
a legacy by the executor of B., releases all demands against hkn as 
executor for any matter whatsoever ; this does not release a debt due 

to 
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t6 testator from B. R. 3 Lev. '274. Sho. 150. 3 Mod. S77. 
Carth.119. R. 2 Lev. 215. 

So, if he had released all demands generally. Holt, Sho. 155. 

Or, all demands on the personal estate ; for a debt does not bind it 
Ull judgment. R. Sal. 575. 

[A release of all right, title, interest, claim or demand in and to die 
personalty of an intestate does not release a debt from him. Ld. R. 
787. Sdk. 575.] 

[Particularly if the release recites that there had been disputes between 
the plaintiff and defendant^ concerning the right of admission. Ld. R. 
787. 575. s. c.] 

[So, if a non compos makes a voidable feoffinent in fee and takes back 
an estate for life, he shall be remitted to his former estate. Ld. R. S14. 
316.] 

(£ 2.) Claim, Right, &c. 

S<^ a rdease of all claims extends to all demands. Co. L. 291. b. 
So, all exactions seem equal to demands. Co. L. 292. a. 

A release of all right extends to a title of entry. Co. L. 265. a. R. 
« Co. 153. b. 

So, a release of all titl^ extends to a right in land. R. 8 Co. 153. b. 

(£ 3.) Actions, &c. 

By a release of all actions, actions real, personal, or mixed, are dis* 
charged. 

So, appeals for death, robbery, mayhem, &c. Lit. s. 500. , 

So, a scire facias upon a judgment or fine ; for every writ, original or 
judicial, upon which the delendant may plead, is an action. Lit. s. 505, 
506. 

So, a release of actions discharges all causes of action. Co. L. 285. a. 
A bond for payment of money at a future day ; for it is debitum in 
preeseftti^ and a right to an action is in him, though he cannot have an 
action at present. Lit. s. 512. 

So, a release by an executor before probate discharges an action, 
though he cannot have it ; for the right is in him. Co. L. 292. b. Vide 
Administration, (B 9.) 

So, a release by the ordinary, though he cannot have an action. Co. 
"L. 292. b. 

So, a release of all quarrels discharges all actions and causes of 
action. Co. L. 292. a. 

Or, if he releases omnes loquelas. Co. L. 292. a. 

All suits, debates, or controversies. Ibid. 

So, a release of all real actions discharges actions real or mixed ; as, 
assise, quare impedit^ annuit}^ Lit. s. 492, 493. 

So, a release of personal actions discharges all personal actions, and 
all mixed, in which damages were recoverable by the common law. Co. 
L. 285. 

But a release of all actions does not release a right to enter, where 
'entry is not tolled, &c. Co. L. 286. a. 

1^, a man may enter into land, or take goods, &c. notwithstanding 
a release of all actions. Lit. s. 496, 497,* 498. 

So, he in remainder, a feoitee oc other not privy, shall not plead a 
release of actions to tenant for life, &c. Co* L. 285. b. 

So, 
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So, a disseisor cannot bar an assise, by a release of real actions. Lit. 
s. 494. 

So, releases of personal actions do not discharge real actions, in 
v^hich damages are given by statute, if they were not at the common 
law ; as, dower, morl ancestor^ aiel^ entry sur disseisin en leper^ &c. 
Co. L. 285. b. . 

' So, in an assise by joinMenants, a release of personal actions by one 
of them bars himself only. Co. L. 285. a. 

l§o, a release of all actions before the day of payment of a rent, an- 
nuity, &c. is no bar to arrears afterwards due. R. Cro. £1. 897. 

So, if an agreement be, that A. shall release the equity of redemp- 
tion, and B. shall pay for it 7/. A. releases the equity and all actions ; 
this does not discharge an action for the 7/. R. 1 Sal. 171« 

[The real parties alone are competent to release the action ; and 
those are the real parties who are parties upon record. 4 M. & S. 300.] 
[Release by co-plaintiff not set aside without a strong case of fraud. 
7 Taunt. 421.] 

[If a defendant, who is sued by a landlord in the name of his tenant, 
procure a release from the nominal plaintiff, the court will order the 
release to be delivered up, and permit the landlord to proceed in the 
action. Dougl. 407.] 

[A remittit damna of so much is a release for so much, and is like 
Tichnowledgment of satis&ction, and there need not be judgment (piod 
eat sine die as to that part. B. R. H. 207.] 

(E 4.) Covenants. 

, So, a release of all covenants is a good discharge of a covenant be<- 
fore it is broken, as well as after. Co. L. 292. b. 

But if the lessor after assignment by him to another, releases all 
covenants to his lessee, and afterwards the assignee of the reversion 
brings covenant against the lessee ; such release before breaih does 
not discharge the defendant ; for the lessor, after the assignment, can- 
not discharge the action, which shall be intended to be founded upon a 
wvenont in law. R. 2 Lev. 206, 207. 

[(E 5.) Construction .3 

[In the construction of an instrument, regard must be had to all its 
parts, and especially to the particular expressions therein. Therefore, 
general words in a deed are to be restrained by a particular recital. 
For which rule the reason may be, that the parties cannot be supposed 
to have used words without meaning; a supposition included in the 
rejection of particular expressions. If foil effect is given to tlie general 
words, the particular expressions are thereby passed over ; but not vice 
versd since thereby effect is given to tlie general words, namely, qua- 
lified and consistent with the particular expressions. Hence, where to 
an action of debt on a bond, the defendant pleaded a release from the 
‘pfadntiff, which, aft^ reciting that the defendant stood indebted to him 
in such a sum, he, in consideration of 15r. in the pound paid to him, 
rdeased the defimdant from all manner of actions, causes of action, 
suits, debts, claims, and demands, in law and equity, which he had 
^ugainst hhn, or thereafter could, should, or might have, by reason of any 
thing from the beginning of the world to the £ite the release held, 

• that 
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that the plaintiff might reply, that although the present demand was 
due when the release was mside, yet it was not included, or meant to 
be included, in the sum nam^ therein. 4 M. & S. 42 S.] 

[If the provisions in a deed, are upon the face of diem, applicable to 
two different situations of things, it may be averred to which of die two 
they were meant to be applied. Thus, if A. owes B. 20/., which gross 
sum is composed of several items, and B. releases to A. 10/., B. may 
show to what particular items the release was intended to be applied. 
4 M. & S. 423.] ^ 

“ [A. after mentioning certain specific sums due to her from B., and 
that she had agreed to release him from those sums, and of and 
from all or any other sum or sums of money, claims, and demands, 
thereby secured or intended to be secured, and all other sum or sums 
of money, claim, and demand whatsoever, released him accordingly 
from those sums, and all claim on account of those sums, or for or on 
account of any other matter, cause, or thing whatsoever. Held, that a 
bond of indemnity, payable after her decease, was not thereby released. 
IN. R. 113.] 

Vide more concerning Release in Appeal, (G 12.) — Bail, (Q 7.) — 
Chancery, (4 L 1., &c.) — Damages, (E 8.) — Discontinuance, (C 1.) — 
Fine, (E 10.)— Pleader, (2 G 14.— 2 V. 11.— 2 W. 30. 34.)— 2 X 7. 
— 2 Y 17.— 3 B. 19.— 3 M. 12..— 3 G 8. 16.) 


RELIEF. 

Vide Copyhold^ (K 11.) — Pleadeii, (3 K 17.) 

Belief in cquitg. 

Vide Chancery. 

Belief of poor. 

Vide Uses, (N 1.) 


RELIGION. 

Vide Justices of Peace, (B 13., &c.) — Scotland, (D 3.) 

Cbe tDirtg^nine orticleo. 

Vide Esglise, (N 10.) 


REMAINDER. 

Vide Copyhold, (C 11.) — Devise, (N 19.) — Estates, (B ,13.. 
--31.) — Pleader, (3 E 3.) 

BemainDer^man. 

[Sindie possesMon of personally is not proof of ownership, a, pawnee’s 
tiOe U> property bailed cannot be belter than that of ihe biuler. 
' There- 
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Therefore! the paWnee of a tenant for life has no lien for the money 
advanced against the remainder-mui. Q T. R. S76.] 

[An indenture of lease expressed to be made by a tenant for life! and 
the remainder-man^ but executed by the tenant for life only! is! as 
apanst the remainder-man! utterly void; who, therefore! afimr me death 
of the tenant for life! cannot sue upon the covenants therein- I T. R. 
86 .] 

[A lease void in its creation as against a remainder-man! does not 
be^me valid by his accepting rent! &nd suffering the lessee to msJLe 
improvements i^r his remainder vests in possession. Dougl. 50. 
Cowp. 482.] 

. . Vide Receipt, (A 2. — B 2.) — Recovery, (B 7.) 

(irro0i9«renuimDer0. 

Vide Devue, (N 14, 15.) 

^Tontingent remainDer0> 

Vide Estates, (B 16.) 

^e0teD reinainDcr. 

Vide Estates, (B 170 


REMEDY. 

Mutual remeDiea. 

Vide Pleaixer, (C 56 .) 

2Dt&er temeDg. 

Vide Abatement, (H SO.) — Action upon the Case, (B 8.) — Ac*- 

TION UPON THE CaSE UPON AsSUMPSlT, (C) EoR A DeCEIPT, 

(E 5.) — Appeal, (G 10.) 


REMEMBRANCER. 
M ercbequer. 

Vide Courts, (D 12.) 


REMITTER. 

(A) Remitter, tobenitaballtie. 

(A 1.) If an antient right and defeasible estate come 
together by descent, p. 237. 

(A 2.) Or the right descends after the estate, p. 238. 
(A 3.) Or the estate after the right, p. 238. 

(A%.)Oc 
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(A 4.) Or by other act. p. 238. 

(A 5.) And if part of the estate comes to the right* it 
shall be a remitter for so much; p. 239. 

(B) IfUmitter faijouroD bjt latu; 

(B 1.) And therefore it takes effect, though the estate 
which made the remitter was voidable, p. 240. 
(B2.> A remitter defeats entirely the wrongful estate^ 
p. ^40. 

(B 3.) And that presently without entry, p. 241. . 

(B 4.) A remitter to the principal remits to the ap« 
pendant, p. 241. 

(B 5.) To the particular estate, remits to him in the 
reversion or remainder. p.241. 

<C) aiQben there ehall he no remitter. 

(C 1 .) To a bare title, p. 242. 

(C 2.) To an irremediable right, p. 242. 

(C 3.) To a bare right of action, p. 242. 

(C 4.) If the freehold does not accrue to the right. 
p.243. 

(C 5.) If there was default in him who takes the de<t 
feasible estate, p. 243. 

(C 6.) If he takes by st. 27 H. 8. 10. which exe- 
cutes the use in the same plight as it was 
limited, p. 244. 

(C 70 No remitter to a term for years, p. 245. 

(D) Chr grounDs of a remitter, p. 245. 

(E) ^oUi it opcrateo. p. 245. . 

(F) SHhat effect it 0han hohe. p.246. 

Remitter: •— SBhen it ohall he. 

(A 1.) If an antient right and defeasible estate come t(^ether 

by descent. 

Remitter is, when an antient right in lands or tenements, which is 

remediable, and a defeasible estate or titles in the same tenemmts, 

come to the same person, srithout delaqlt in him, he shall be remitted 

to his antient and better right. Co. L. S47. b. . ^ ^ 

As, if toiant in ^ makes a discontinuance, and afterwards disseises 

the discontinuee, and dies, whereby the right to the tail and the der 

feasible estate in the fee descend together to his issue; the issue shall be 

remitteti to the estate-tail. Lit s. 659. 

if tenant in tail, after a discontinuance dies without issue 

be in remainder enters, and dies seised, his issue shall be remitted- 

R. Bend; pi. 34. ’ 

* 
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If the husband discontinues the land of his wife, and takes back an 
estate hitnself in fee, and dies after his wife, their issue shall be 
remitt^. 2 Rpl. 420, 1. 17. 

So^ if a subsequent right comes to a former, though the former was 
also defeasible. 2 Cro. 489. Vide post, (B 1, 2, S.) " 

(A 2.) Or, the right descends after the estate. 

&, there shall be a remitter, if the right descends after the defeasible 
estate ; as, if tenant in tail enfeoffs his issue within age, and afterwards 
dies, th^ issue shall be remitted. Lit s. 660. ^ob. 71. 

Though the issue came to his full age in the life of tenant in tail, and 
did not, waive the feoffment. Lit. s. 660. 

If tenant in tail makes a feoffment to the use of himself for life, re- 
mainder to his son in tail, with condition ; the son breaks the condition, 
whereby the use and possession accrue to his issue, and the father dies ; 
the issue shall be remitted. R. 1 Leo. 91. 

If tenant in tail enfeoffs to the use of himself for life, remainder to his; 
son, (who is the issue in tail,) and afterwards dies, the son, though he 
takes the remainder by the st 27 H 8. 10. shall be remitted by the des- 
cent of the right. 1 Leo. 91. Vide post, (C 5, 6.) 

(A 8.) Or, the estate after the right. ” 

So, if a defeasible estate comes to him after a descent of the right, he 
shall be remitted ; as, if a discontinuee, after the death of tenant in tail, 
enfeoffs his issue within age. Co. L. 350. a. 

(A 4.) Or, by other act. 

So, if the discontinuee, being a woman, the issue in tail within age 
takes her to wife, he shall be remitted to the whole ; for he becomes 
seized in her right, and there are no moieties between them. Lit. 
s. 665. 

So, if a husband, seized in right of his wife, aliens in fee, and takes 
back an estate to him and his wife, the wife shall be remitted ; for the 
taking back of the estate shall he reputed the act of the husband alone, 
and imt of the wife, who was covert. R. 1 Sid. 63. 

So, if the discontinue be disseised, and the disseisor leases to the hus- 
band and wife for life. Lit. s. 678. 

So, if the alienee makes a lease to the husband and wife for their 
lives, reserving the reversion to liimseli^ it shall be a remitter to the 
wife, and the rfeversion shall be out of the lessor. Lit. s. 666. 

So, if an estate be taken back to the husband and wife, only for the 
life of the husband. Co. L. 350. b. 

Though the estate to them be by indenture. Co. L. 353. 

Or, by fine ; for the wife shall not be examined upon it. Lit. s. 669. 

So, if tenant in tail enfeoffs his issue within age, and his wife, and 
dies; the issue shall be remitted to the whole, upon the death of tenant 
in tml. Co. L. SSl.b. 

So, if tenant in tail discontinues, and dies, leaving a daughter his heir 
in tail, , who after foil ajge takes husband, and the mscontinuee releases 
to die husband and mk for their lives, the wife shall be remitted. 
Lit. s. 671. 

So, 
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So, if a husband discontinues tlie land of his wife by fine, and the 
coiiusee renders to the husband and wife, though this be error, and the 
i^nQ may be avoided ; for not being party to the original or conusance^ 
the wife cannot take, except in remainder, yet she shal b^ remitted. 
Co. L. 35S. a. Vide post, (B 1.) ' 

So, if the discontinuee makes a feoffment and livery to the wife with- 
out her husband. Lit. s. 677. 

Though the husband afterwards disagrees to the feofiinent, or the wife 
waives it after the death of her husband. Co. L. 356. b. 

So, if husband and wife are tenants in special tail by a gift after mar«» 
riage, by which they take by entireties, and the husband discontinues^ 
and takes back an estate to him and his wife, they are both remitted ; 
for the one cannot be without the other. Lit s. 67^2. ^ 

So, since the statute of uses, if he takes back an estate by fin^ or 
feoffment. R. Hob. 255. 1 Sid. 63. 

So, if husband and wife recover against lessee for life of the husband 
by writ of entry in the post. Semb. per Dyer, Mo. 32. 

. If tenant in tail makes a feofftnent to the use of himself for life, and 
then to A. for years, and says nothing of the fee, and dies, by the 
descent of the reversion the issue shall be remitted. 2 Rol. 419. 1. 50. 

So, if the discontinuee makes an estate to the husband for life, re- 
mainder to the wife for life, it shall be a remitter to the wife, when the 
remainder to her comes into possession. Lit. s. 680. 

So, if tenant in tail leases to his eldest son for life, remainder to the 
younger, and the eldest dies Vithout issue, the younger son shall be re- 
mitted by the accruing of the remmnder to him. Lit. s. 682. Vide 
post, (C 5.) 

Or, if the heir of the disseisor leases to A. for life, remainder to the 
disseisee, he shall be remitted after the death of A. Lit. s. 683. 

% 

(A 5.) And if part of the estate comes to the right, it shall 
be a remitter for so much. 

So, if only part of a defeasible estate comes to him who has a right, he 
shall be remitted for so much ; as, if tenant in tail to him and the heirs 
of his body upon A. begotten, has a daughter, and afierwai'ds has issue 
a daughter by another venter, and discontinues, and afterwards disseises 
the discontinuee, and dies, whereby the estate descends to the two 
daughters ; the daughter by A. shall be remitted to a moiety. Lit. 
$• 662. Vide post, (C 4.) 

So, if tenant in tail enfeoffs his issue within age, and B., and dies, 
the issue shall be remitted to a moiety. Lit. s. 663. 

So, if disseisee, when his entry is congeablcf takes. back an estate 
(witltout indenture, or matter of record which estops him) from the 
disseisor, he shall be remitted. Lit. s. 693, 694. 69.6. 

Though be takes but a lease for years. Lit. s. 695. 

So, in. a farmeAon by the issue in tail, if the discontinuee disclaims, 
or plea^ non^tenur, it shall have the effect of a remitter. Lit. s. 69)| 
69?. * 


(B) IRr- 
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(B) Uemittcic fauoureo latv* 

(B 1.) And therefore it takes effect ; though the estate which 
made the remitter was voidable. 

Repiitter is favoured in law ; for by it the antient right is restored, 
which is the more worthy and more sure title. Co. L. 348. 

And therefore, if the defeasible estate was obtained from an infant, or 
feme^caoert^ yet tiiere shall be a remitter; as, if tenant in tail discon- 
tinues, and afterwards disseises the discontinuee, and dies ; his issue 
shall be remitted, though the discontinuee was an infant, or covert. 
Co. L. 348. a. 

If a husband discontinues the land of his wife, by fii^e, to A. who 
renders.to the husband and wife,' though the fine be erroneous, (for the 
wife not being a party to the ori^m, or conusance, cannot take by 
the render of present estate,) she shall be remitted. Co. L. 353. . Vide 
ante, (A 4.) 

If tile discontinuee enfeoffs the wife, and makes livery to her only, 
though the husband afterwards disagrees. Co, L. 356, b. Vide ante^ 
(A 4.) 

If tenant in tail to him and the heirs females of his body discon- 
tinues, and takes back an estate in fee^ and dies, having issue a daugh- 
ter, a^ his wife privement enseintj the son born afterwards shall not void 
the remitter to the daughter. Co. L. 357. a. 

So, if the discontinuee makes a feoifinent to husband and wife, upon 
condition, it shall be a remitter to the wife, though the feoffor afterwards 
enters for the condition broken. Co. L. 357* b. Lit s. 679* 

So, if tenant in tail enfeoifr his younger son, and dies, and the younger 
son dies, his wife privmeni en^eint ; the eldest son enters, and men the 
wife has a son born ; he shall not enter; for the ddest was remitted. 
)l*lAnd.3L 

(B 2.) A remitter defeats entirely the wrongful estate. 

So, by the remitter, the defeasible estate shall be utterly annulled and 
defeated. Lit. s. 659. 665, 666. Vide post, (F). 

And therefore, if he who has a defeasible estate grants a common, 
rent, &c. out of the land, {md afterwards is remitted, the land shall be 
dis<diarged; for the 'estate out of which it issued is totally defeated. 
Lit. s. 660. 686, 687. 

Scs if he annexes a condition, 8cc. to the estate made by him. Lit. 
S. 679. 

So, die remitter avoids all charges of a stranger or ancestor, made 
after the commencement of the defeasible estate. 2 Rol. 422. K. > 

So, the estate, to which the remitter is, shall be subject to dower, 
ward, &C. as before. 2 Rol. 422. L 15. - ^ 

But an estate of the landitself, made by him who is remitted, as 
a lease for years, shall not be defeated by the remitter. Co. L. S49. a. 
Dy. 51. b. 2 Rol. 422. 1. SO. 

So, other remedy for the rent, common, &c. is not taken away ; 
for he may have annuity, &c. notwithstanding the remitter. Co. L. 
Sf 9. a, 

(B 9.) And 
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(B 3.) And that presently mthout entry. 

So, the defeasible estate shall be defeated without entry. Co. L, 
348. a. R. IR0L26O. Hob. 256. 2 Rol. 421. 1. SO. 

For it shall be defeated immediately by the vesting of tlie estate which 
makes the remitter. Co. L.354.b. 356. b. Hob. 255. 

Though it vests by act of law, without the assent of the party; Co.L. 
358. b. 

So, if the estate vests, he cannot waive the remitter ; for he shall be 
remitted nolens volens* R. 2 Cro. 489. For tlie benefit of him in re- 
mainder, otherwise not 2 Rol. 422. 1. 40. 

Though the antient estate and the last were both waiveable, he cannot 
waive the remitter, where it would be to the prejudice of another. Co. 
L. 357. Hob. 71.255. Mo. 872. Per tliree J. Montague cont. 
2 Cro. 489. 2 Rol. 36. Vide Baron and Feme (T). 

So, if the remitter be prevented by the default of the father, . his heir 
may be remitted ; as, if the discontinuee enfeoffs tenant in tail, of full 
age, who shall not be remitted contrary to his own act, yet his issue 
shall be remitted. 

If husband and wife levy a fine, and afterwards take back an estate 
fo them ; though the wife, heiug patiiceps by her examination upon the 

fine, cannot be remitted, her issue shall. Co. L. 353. b. Vide post, 
(C6.) 1-^ 

So, if tenant in tail leases to his eldest son for life, remainder to a 
younger son for life, and dies, and then the eldest son dies without issue, 
the younger shall be remitted, though the eldest, who accepted the lease, 
could not. Lit. s. 682. 

(B4.). A remitter to the principal remits to the appendant. 

So, if a man be remitted to the principal, he shall be remitted to all, 
things appendant, &c. ; as, if tenant in tail of a manor, with an advow- . 
son, &c. appendant, enfeoffs B. who re-enfeoffs him, saving the advow- 
son ; the issue shall be remitted to the manor, and also to the advowson. 
C0.L.349. b. 

So, if tenant in tail was disseised by A. who suffers an usurpation, 
and the disseisee enters, he shall be remitted to the manor with the ad- 
vowson. Co. L. 349. b. 

(B 5.) To the particular estate, remits to him in the reversion 

or remainder. 

So, a remitter to a particular estate shall be a remitter to all in re- 
mainder or reversion. Lit. s. 673. Hob. 255. Pol. 397. 

Though the remainder vests by the statute of uses. 27 H. 8. lO, 
Hob. 256. 

So, if a mesne remainder be barred, it shall be a remitter to all other 
r^iminders or the reversion ; as if A. be tenant for life,, remainder to 
B. in tail, remainder to C. in tail, remainder to D. in fee, and A. is 
disseised by £. to whom B. releases with warranty,* whereby the estate- 
tail is bOTed, if A. afterwards re*enters, the remainders to C. and D. 
are remitted; though the.disseisor has a fee, determinable upon the deatli 
of B. unthout issue. Co. L. 354. b. ' 

•So; if tenant in tail, remainder in B. in fee, discontinues, and afbr- 
back, ail estate to him in tail, renuiiAder to the King in fe^ 

, Vofc.VIL ^ R and 
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and diesy his issue shall be remitted) and the remainder to B.) though 
the remainder to the king be therebjr devested. Co. L» d54p. b. 

But if tenant in tail dies after discontinuance) without issue) and 
he in remainder disseises the discontuiuec) and dies without issuer be in 
the second remainder cannot enter. R. Bend. pi. 34. 

(C) When tftere 0!)aII be no remitter. 

(C 1.) To a bare title. 

But a remitter must be to the antient right) and shall not be to a 
naked title ; aS) if a defeasible estate be in him who has title to enter 
for a condition broken) he shall not be remitted to the estate which he 
had before the condition made. Co. L. 347. b. 2 Rol. 420. 6. 

Or, if he has title to enter for mortmain. Co. L. 347. b. 348. a. 

Or) upon ain assent to a ravisher; for it is a bare title of entry, for 
which no action is given. Co. L. 348, a. 

But if an infant makes a feoftinent of the estate of his wife, aiid with- 
in age takes back to him and his wiie ; though he had only a title to 
enter for his honagO) he shall be remitted. 2 Rol. 419. 1. SO. 

SO) if a woman enfeoffs A. and B. upon condition to re-enfeoff 
her upon request, and takes husband, and upon request A. refuses, 
but B. enfeoffs them of the whole, she shall be remitted to the hioiety 
of A. to which she had title of entry for the condition broken. 2 Rol. 
419. 1. SS. 

(C 2.) To an irremediable right. 

So, there shall be no remitter to a right for which the party has no 
remedy by action. Co. L. 348. a. 349. b. 

As, if B. purchases an advowson, and afterwards suffers an usurpation, 
and six months pass, and then the usurper enfeoffs B. and his heirs, the 
heir of B. shall not be remitted ; for though he had right, he had not 
any remedy by action. Co. L,. 349. b. 

So, if tenant in tail enfeoffs B. of a manor with an advowson, &c. 
appendant, and afterwards B. grants to him and his heirs the advow- 
son, or oUier thing appendant, and he dies^ his issue shall not be 
remitted till he re-continues the manor ; for there was no remedy by 
action for the advowson, &c. till the manor was re-continued. Co. L. 
349. b. 

So, if he makes a discontinuance, and afterwards disseises the dis- 
continuee, and levies a fine, and dies within five years, the discontinuee 
may enter ; for the issue is not remitted, his right being barred by the 
fine. R. Bend. pi. 156. Mo. 115. 1 And. 43. 

So, if there be a grandfather tenant for life ; remainder to a &ther ih 
toil, and they join in a feoffment widi warranty, and the warranty de- 
scends with the right to the son ; he shall not be remitted, being bound 
by die warranty. R. 1 And. 286. 2 Rol. 421. 1. 40. 

(C 3.) To a bare right of action. 

So, there shall be no r^itter, where the party b^ no right hut only 
to have an action; as, if tenant in tail suffers a. common recovery, 
whidi.Vas erroneous^ and ‘afterwards* disseises the reobveror, an4 dies, 
his issue sbaUi not be Yemitted,* for though he hto a rights ^ve a writ 

of 
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of error for rev^rsid of the recovery : yet, till the reversf4» he has no 
right to the estate-tail. Co.L. 349* b. ' 

(C 4.) If the freehold does not accrue to the right. 

So, there .shall be no remitter, except vhere an estate of freehold 
comes to him who has the antient right ; and therefore, if tenant in 
tail before die st. 27 H. 8. 10. had made a feoffment to the use of hun- 
self in fee or tail, the issue was not remitted. Dy. 24. a. 

So, there shall be no remitter till the freehold comes in possession 
to him who has the right ; as, if discontinuee of a husband re-grants 
an estate to the husband for life, remainder to the wife ; she shall not 
be remitted during the life of the husband. Lit. s. 680. R. Hob. 71* 

If tenant in tail enfeoffs A. to the use of himself for life, and after-^ 
wards to A. till he raises 500/., and then to his son in fee, who enters 
after the death of his father ; he shall not be remitted till A. has 
levied the 500/. R. 1 Leo. 7. 

So, there shall be no remitter, but only as to so much as comes to 
him without his default ; as, if tenant in tail to him and the heirs of 
hts body by A. has issue a daughter, and by another wife has issue 
anodier daughter, and then discontinues, and disseises the discon- 
tinuee, and dies, his daughter by A. shall be remitted only to a moiety ; 
for a moiety only descended to her. Lit. s. 662. . Vide ante, (A 5«) 

So, if tenant in tail enfeoffs his issue within age, and a stranger, 
and dies, though joint-tenants are seised y)ro indvoho of the wholes yet 
the issue shall be remitted only to a moiety ; for he has no right to 
more. Co. L. 350. a. 

If husband discontinues, and takes back an estate to him and bis 
wife, and to A., the wife is remitted only to a moiety. Lit. s. 676. 

(C 5.) If there was default in him who takes the defeasible 

estate. 

So, there shall be no remitter, if he who has the defeasible estate 
yfdih particeps criminis^ and consented to the making of the defeasible 
estate ; and therefore, if tenant in tail enfeoffs his issue of full age, 
and dies, the issue shall not be remitted ; for it was his folly to accept 
the feoftinent. Co. L. 348. b. 350. b. 

Or, if the issue at full age takes the discontinuee to wife’. ^ Lit. s« 
665. 

Or, if the issue joins with his father in a disseisin to the disepn- 
tinuee. Co. L. 357. b. 

If a stranger enfeoffs a tenant after possibility in remainder after an 
estate for life, and the lessee dies, he in remainder shod! npt be re- 
mitted. 2 Rol. 420. 1. 25. 

So, if a' husband and wife levy a fine to B. upon which the wife is 
examined, and afterwards they take back an estate to them^ the wife 
shall not be remitted; for by her examination upon the fine, she 
partic^s. Co. L. 353. b. 

* Or, if they make a feoffinent to the use of themselves. Sernb* 
1 Ict. 49. 

If a husband dumuthiuea the land of hia and ^ diaaeiscs the 

- ■ , . 
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discontinuee by covin of the husband, and also of his wife, and makes, 
a lease to them, the wife shall not be remitted. Lit s. 678. 2 And. .39. 

Thouj^h the wife was not present, but only .assented to the disseisin, 
though by such assent she be not a ^sseisbress. Co. L. 357« b. 

So, if he Vho has a right procures a disseisin by A. against whom 
he recovers. 2 Rol. 420. 1. 7. 

T^iant for life, remainder to A. for life, A. disseises the tenant 
for life, who dies; A. .shall not be remitted. Cont 2 Rol. 420. 1. 30. 

So^ if tenant in tail lets to B. for life^ remainder to his issue by 
deed, and the issue agrees to the remainder, in the life of his father, 
by signing a counterpart of the deed &c. the issue shall not be re« 
xnittea, though the freehold is cast upon him. Co. L. 359. b. 

If lessee fpr life surrenders to D. in remainder, &c. and D. accepts 

he shall not be remitted. R. Skin. 3. 63. 

So, if tenant in tail enfeoffs his issue and B. by deed, and makes 
livery to B. only, yet if the issue signs the deed, he shall not be re- 
mitted pn the death of B., though the freehold is cast upon him by 
survivorship. Co. L. 359. b. 

So, if B. dies in die life of the tenant in tail, and the issue afteir- 
wards enters, and takes the profits. Lit s. 684. 

Or, agrees to the feoffment in the life of his father. Co. L. 359* 

If there be fother, tenant for lif^ remainder to the son for life, 
remainder to the father in tail, and the father and son join in a 
feoffment to an uncle of the son, who dies without issue, so that the 
son is his heir, he shall not be remitted during his life ; for he joined 
in the feoffment Dub. 1 Leo. 37. 

But if a party to a wrongful act, or an estate taken back, be an 
infiuit, or Jeme-cavert, no default shdl be adjudged in him or her 
generally. Vide ante, (A 4.) 

As, if husband, seised in right of his wife for the life of the wife, 
makes a feoffment to the use of the wife for life ; upon the death of 
the husband, she shall be remitted. R. 3 Leo. 93. 

So, where an estate of freehold is cast upon him or her by act of 
law, no de&ult shall be adjudged in him or her; as, if a remainder 
was limited to him or her, wiUiout his or her assent, and the parti- 
cular estate determines. Lit. s. 682, 683. 1 Leo. 91. Vide ante. 

So, if tenant in tail enfeoffs his issue and B. by deed, and makes 
livery to B. and the issue was not conusant, nor took the profits in 
the life of his father, he shall be remitted, if he survives B. Lit. 
s. 684. Or, if the issue was within age. 2 Rol. 419. 1. 25. 

. So, if a disseisor lets to the disseisee for life, by indenture, and 
makes lively, the disseisee shall be remitted contrary to his accept- 
ance. R. Cio. £1. 20. 

(C 6.) If he takes by st. H. 8, 10. which executes the 
use in the same plight as it was limited. 

So, since the st. 27 H. 8. 10. if tenant in tail m^es a feoffment to 
the use of his issue Within age, and dies, the issue shall not be re- . 
mitted; for the statute executes the possession to the par^ in the 
same plight maoner^ and form^ as th^ wa$ limited. Co. L. 348. b. 

Hob. 
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Hob. 298. Dub. Dy. 2S. b. 54, B. Dy. 54. b. 77. b. 106. 1 BoL 
260. 

And though it be found by office that there was a remitter, it is of 
no avail. R. Dy. 106. 

Though the issue takes by remainder in an use limited to him# 
Semb. Dy. 129. a. 

So, if the issue enters, and is seised ,by the st. 27 H. 8. he cannotf 
by the entry of the feoffees afterwards be remitted. R. Dy. 330. a. 

But if the issue, in such case waives the possession, and recovers in 
formedm against the feoffees of the tenant in tail, as he may, he shall 
be remitted. Co. L. 348. b. 2 Rol. 10. 

Or, if the issue takes by the feoffment to his use, and does not bring 
formedon ; after his death, his issue shall be remitted ; for an estate in 
fee at the common law descends to him. Co. L. 348. b. Dy. 54« 
1 Leo. 91. 

So, if the luisband makes a feoffment of the land of his wife, to the 
use of himself and his wife, sHe shall be remitted ; for she has her 
election to take by the st 27 H. 8. or to enter by the 32 H. 8. 28. upon 
which she shall be remitted. R. Dy. 191. b. 

So, the issue of the issue, who takes by force of the st 27 H. 8. 10* 
sludl be remitted. Hob. 255. 1 llol. 260. 2 Rol. 419. 1. 45. 

So, if he who had a defeasible estate as a verdict for him, though 
falsely, and he who has a right claims under the recovery, he shdl not 
be remitted ; as if a younger brother disseises his elder, and in an assise 
against him the plaintiff is barred by a false verdict, and before attaint 
the younger dies without issue, whereby the land descends to the elder; 
he shall not be remitted contrary to the verdict. R. Dy. 5. a. 

But if tenant' in tail levies a fine, or suffers a common recovery, which 
is a bar to the entail, the issue shall not be remitted, though the land 
afterwards comes to him. Vide ante, (C 3.) 

Though the estate descends to the issue before execution of the re^ 
covery. Co. L. 361. b. Dy. 35. a. 

(C. 70 No remitter to a term for years. 

If lessee for years, to commence at a future day, enters before the 
day, which is a disseisin, and continues in possession till the term com-* 
mences, he shall not be remitted ; for the law does not divest the fee, 
for a term, which is of no esteem. 2 Rol. 420. 1. 35. 

(D) Cfic grouiiDie! of a remitter. 

The principal cause for a remitter is, that there is not any person 
against whom he, who has right, can sue his action ; for be cannot sue 
himself. Lit s. 661. 

And because he who has right cannot sue, nor enter upon himself, 
the remitter has the effect which an entry, if it was congeable, would 
have, and revests the estate accordingly. Hob. 256, 257. 2 Rol. 37. 

And if he had but a right of action, by the remitter he shall be in, 
in the same manner as if he had recovered. 2 Rol. 37. 

(E) ii>oUj it operoteo. 

If discontinuee of tenant in tail enfeofis his issue within age and. B., 
and makes livery of the whole to the issue, he shall be remitted but for 
a moiety ; for it operates as a feoftinent in the first place, and then as a 
remitter. Co. L. 350. a. 


B3 


If 



KmifTEK. 

If a de^islble estate deseeds ^ two daughters, and one dnfy enters 
ipto the whole, and' dies, her issue shall be remitted only to a moiety, 
and the other moiety shdl be i^ecovered by a formedon by the other 
daughter. R« Bend. pi. 34. 

But if the defeasible estate descended to two daughters, of whom the 
^Idest has the antient right, they take as tenants in cohimon, and not as 
'parceners for there shall be a remitter for a moiety immediately. 
Lit* s. 662. 

(F) tiSihat eHect it Ibatre* 

By the remitter, all estates mad^ by him, who had the defeasible 
estate, are avoided. 

And therefore, if tenant in tail makes a feoifinent to his issue, and 
•dies, and his issue lets for years, and dies, whereby the issue of the 
issue is remitted, he shall avoid the lease, which becomes null without 
entry. I Rol. 260. R. Lane, 94. 

And though the issue of the issue accepts rent upon the lease, it does 
not affirm it ; for it was absolutely void by the remitter. 1 Rol. 260. 
R. Mo. 846. 

So, if tenant in tail enfeofis another to the use of himself for life, and 
afterwards to B. for years ; his issUe being remitted to the reveridon by 
descent, shall avoid tne term to B. 2 Rol. 419. 1. 50. 

But if husband and wife are seised to them, and the heirs of the body 
of the husband, remainder to A., 8cc. and the husband levies a fine and 
dies, the wife shall be remitted and all the remainders ; but upon the 
death of the wife, the effect of the remitter ceases. Hob. 257. 

But if husband and wife are seised to them, and the heirs of their 
bodies, remainder to A., 5cc. and the husband levies a fine to the use 
of himself and his wife, and the heirs of their bodies, whereby they are 
remitted, and the remainders revived ; if the wife dies in the life of the 
husband, tlie remitter ceases, and the remainder is turned to a right. 
R. Hob. 255. 

So, if tenant in tail discontinues, and is afterwards attainted for high 
treason, whereby his estate and also the antient right of entail are for- 
feited to the king upon office found; yet if he dies before office, so that 
the right and estate descend to the issue who is remitted ; by the office 
found the remitter ceases. R. Hob. 347. 2 Rol. 508, 509. Pal. 351. 

3 Jon. 79. 

REMITTITUR. 

[In an action of debt, if the plaintiff demands more than is, according 
to his own statement due, he may enter a remittur for the surplus either 
upon ’ ur. R. acc. Ld. R. 814.] 

[Gi, alter verdict. R. acc. Comb. 365. 12 Mod. 93. 5 Mod. 212.] 

[Or at any time before final judgment.] 

REMOVAL. 

Vide FnANCBisks, (F SO, &c.) 

neinot^m af n nepletiin. 

Vide Pleadeii, (3 K 6, &c.) 

Uemopal of a necoro. 

Vide RecobP} (G), 





( m. ) 

RENT. 

(A) ilElent. infra. 

(B) 

(B 1.) How it may be made, infra. 

(B 2.) By what words, p. 243* 

(B 3.) Out of what thing, p. 248. 

(B 4.) Of what thing, p. 249. 

(B 3.) To whom rent shall be reserved, p. 249. 

(B 6.) Kent follows the nature of the land. p. 251. 
(B 70 The reservation shall be certain, p. 25|. 

(B 8.) How the rent shaU be paid. p. 251. 

(B 9.) At what time. p. ^2. 
f (B 10.) Discharge of.] p. 253. 

(C) C60 jsctjpral Wntifii Pt rent. 

(C 1.) Rent service : — What shall be. p. 253. 

(C 2.) Quit-rent and rent of assise, p. 253. 

(C 3.) Fee-farm rent. p. 254. 

(C 4.) Incidents to rent-service, p. 254. 

(C 5.) What shall not be rent-service, p. 255. 

(C 6.) Rent-charge : — What shall be ; — By reserv- 
ation. p. 255. 

(C 7*) By prescription, p. 255. 

(C 8.) By grant, p. 255. 

(C 9.) Rent-seck : — What shall be. p. 257. 

(D) BemeDg for miD DiocDorse of reiit. 

(D 1.) By assise, p. 257. 

(D 2.) What shall be a disseisin of it. p. 258. 

(D 3.) Debt, distress, or re-entry, p. 258. 

(D 3. a.) Demand, when necessary, p. 261. 

(D 4.) When not. p.261. 

(D 5.) How it shall be made. p. 262. 

(D 6.) At what place, p. 262. 

(D 7.) At what time. p. 263. 

(D 8.) By payment of the sheriff upon an execution, 
p, 263. 

(A) iHent. 

Rent is a suni which the tenant renders out of the profits of lands or 
tenements which he enjoys. Co. L. 1 12. 

(B) EeoerDatioii. 

(B 1.) How it may be made. 

Rent may be reserv^ annually, or every second or third year, 
Co. 1.. 47. a. 

So, it may be reserved upon a lease of lands by parol, or deed-poll, 
Co, £r. 143, D, 149* _ 

B 4 m 
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But if a man makes a feoffinent» or a tenant for life^ or years, grants 
all his estate, he cannot reserve a rent without d^. 2 Rol. 448. H. 
Lit. s. 215. 

Nor, where a conv^ance enures by way of extinguishment ; as, upon 
a surrender, release, kc. 2 Rol. 448. 1. 

’ [A subsequent agreement may, by relation, operate to make a 
reservation of re^t operate from the beginning of the tenant’s occupa** 
tion. Cowp. 781. 784.] 

(B 2.) By what words. 

A rent may be reserved by the word reseroando^ Co. L. 47. a. 

Or, the words, reddendo^ solvendoifaciendjo^ &c. Co. L. 47. a. 141. b. 

InvcniendOf dummodo^ &c. Co. L. 47. a. 

So, a demise, provided that the lessee shall pay, is a good reservation. 
R. 2 Rol. 449. 1. 35. 

Or, if a man, in consideration of rent after mentioned, lets, and the 
lessee covenants to pay so much rent, without any reddendum^ it will be 
a good reservation. R. 2 Rol. 449. 1. 40. 

So, a devise upon condition that he pay yearly so much to A., will 
be a rent to him, and not a sum in gross. R. 1 Leo. 137. 

[Where the reservation is monthly of a portion of the produce, or its 
value at the lessor’s option, to be made up to 600/. per annum^ if it fell 
short of that annual sum ; the lessor having elected the money payment, 
is entitled to receive each month 50/., and the excess, if any, above 
600/. at the end of the year* 10 East. 1 39.] 

(B 3.) Out of what thing. 

Every rent ought to be reserved out of lands and tenements, which 
are manurable, and upon which the lessor may distrain. Co. L. 47. a. 
142. a. 

So, out of a demise of the vesture, or herbage of land. Co. L. 47. a. 
142. a. 

Or, grant of a reversion, or remainder, for the possibility that it may 
come into possession. Co. L. 47. a. 

Or, a conveyance by way of use; for by the st. 27 H. 8. 10. the pos- 
session is executed to the use. R. 2 Co. 54. a. 7^. b. 2 Rol. 448. 
1.10. 2 Inst. 673. 

So, it may be reserved upon a grant of a future interest. 2 Rol. 446. 

1 . 20 . 

But a rent cannot be reserved out of an incorporeal inheritance ; as, 
out of a common, advowson, office, &c. Co. L. 47. a. 142. a. 144. a. 

Or, a fair, market, liberty, or other franchise, or jprivilege. Co. L. 
47* a. o Co. 3. a. 

Or, out of tithes. Co. L. 47. a. R. 2 Rol. 446. 1. 35. 

A corody, mulcture of a mill, &c. Co. L. 47. a. 

So, rent cannot be reserved upon a release of a right to land. Co. L. 
144. a. 

[A i*ent cannot issue out of a 4erm for years ; therefore if lessee for 
years assign his term, he cannot distrain for rent. 2 Wils. 375*] 

If land and an incoiporeal thing be demised together, rendering 
rent, it shall issue wholly out of the land in point of remedy. 2 Cro. 
453» 2 Rol. 451. 1.20, 

And 
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And if an incorporeal thing only be demised, the rent shall not go to 
the grantee of the reversion without express words ; for it is not iiid* 
dent to the reversion, Co, L. 47* a. 

Yet, if rent be reserved upon a demise for years of an incorporeal 
inheritance, as common, tythes, Stc. debt lies for it, in respect of the 
contract. Co. L. 47. a. 

Otherwise upon a demise for life. 

[By the st 8 An. 14. debt may be brought for rent on a demise for 
life. Co. L. 47. a.] 

So, such rent descends to the heir with the reversion. Semb. 2 Sand. 
304. Semb. Ray. 18. 

And, if the term be assigned, acceptance of rent from the assignee 
binds the lessor. Semb. 2 Sand. 304. Ray. 195. 

So, if the demise was of a bam, or land, with tythes, and the tythes 
are evicted, the rent shall be apportioned; for it was greater in respect 
of the tythes. 2 Cro. 453. 2 Sand. 304. 

(B 4.) Of what thing. 

Rent may be reserved not only of money, but also of any other profit, 
which lies in render. Co. L. 142. a. 

As, a rose, pepper, comine, wheat, &c. Ibid. 

So, of a horse, hawk, hen, capon, &c. Ibid. 

Of spurs, bows, &c. Ibid. 

So, of a journey tempore mes&isy or labour by the lessee, or with a 
horse, &c. 2 Sand. 165. 

But it cannot be reserved of parcel of the profits demised, as, re* 
serving the vesture, or herbage of the land. Co. L. 47. a. 

(B 5.) To whom rent shall be reserved. 

If the reservation of a rent be general, the law generally directs it 
according to the intent and the nature of the thing demised. Per Hale, 
1 Vent. 161. 

As, if tenant in tail demises for years, rendering rent to him and his 
heirs, this goes to the heir in tail. R. 1 Vent. 162. 

If tenant for life, with power to make leases, demises, rmdering rent 
to him, his heirs and assigns, it shall be adjudged to him iu remainder. 
R. 8Co.70.b. 1 Vent. 162. 

If a copyholder, by licence, leases, rendering rent to him and his 
wife, and his heirs, where by custom the wife has her free-bench, 
the wife shall have the rent, as incident to the reversion. R. 1 Vent. 
163. 

If lessee for 100 years makes a lease for 50 years rendering rent to 
him and his heirs, it shall go to his executor or administrator. Per 
Hale, 1 Vent. 162. 

So, if a man seised in fee lets for years, rendering rent during the 
term to him, his executors and assigns, it shaU go to his assignee, or 
heir ; for the intent appears that it shall be paid duri^ the term, and 
the law directs to whom. R. cont. 12 Co. 36. Cro. 217. 2 Rol. 
450. 1. 30. 451. 1. 10. Ow. 9. But no mention in Roll. 450. ai^ 
Owen, that the reservation was ^tiring the term, and the case. 2 Rol. 
4:^1. is falsely reported, as appears l«atch, 99. 2 Sand. 370. R. acc. 

Cro. 


ITOT. 

cCro* £ COf 11 Cro^ Car* SSS* ^ R. 

Latdb, i264* R« per. tot Cun % l^d» 3?D« 1 Vent 161- 
Rot. 213. 2 Lev. 13. 

SO| if bishop lets, rendering rent during the term to him, or his 
aucoessors, in the disjunctive. K. 5 Co. 1 1 1. b. 

So, if tenant in fee lets, rendering rent generally without saji^ to 
\<^hom, it goes to his heir. Co. L. 47# a^ l^pr Kingmill, 21 H. 7. 
25. b- J’er Chohuly, 8. 15. a. pub# per Knightly, 27 £t. 8. 
16. a. Per two J. Dy. 45. a. Dub. 2 Rol. 450. 1. 20. 

On rendering rent to him or his heirs, in the cjisjunctive. Cont 
Co. L. 214. a. 

Or, to him sq much money, and after his death, a rose, &c. to his 
heir. Co. L. 213. b. 

So^ a reservation to the heir wUl be good, without reserving the 
rent to hi^elf; as, if a man lets for years to commence after his 
death, rendering rent to his heir. R. 2 Rol. 447. 1. lO. Coiit. Co. 
L. 99. b. 143. b. 213. b. 

So, if tenant in tad lets, rendering rent to his heir, it will be good ; 
for he takes by purchase after the death of the donee. D. 2 Rol. 
447. 1. 15. Cont. Co. L. 99. b. Acc. Hard. 90* 

So, if tenant in tail to him and the heirs male of his &ther, lets, 
rendering rent to him, his heirs and assigns, the rent shall go to the 
heir male of the body of his &ther, though he be not heir to the 
lessor ; for it is incident to the reversion. R. Hard. 91. 95. 

But if a man lets, rendering rent to himself, without more, it does 
not go to his heir. Co. L. 47. a. Per Moile, Lit cont. 10 Ed. 4. 
18. b. Dy. 45. a. 2 Rol. 450. 1. 25. 

Or, to him and his assigns. Co. L. 47. a. 

Or, to him, his executors, and assigns, it does not go to the heir 
or executor, but determines upon the death of the lessor. R. Ow. 9. 
Crp. EL 217. 2 RoL 450. L 27- 12 Co. 36. Semb. cont. y Vent. 

161, 162. 

Or, to him and his assigns to have an heriot, or 405. at the election 
of him, his heirs, or assigns. K. 1 Mod. 217. 

Or, to him and his executors. Co. L. 47. a. 

So, if the reservation be during the term to himself and B. and the 
survivor of them, it does not go to the heir; for the express mention 
of him and B. shows the intent that no other shall have it. Per three 
. J. Berkley cont Cro. Car. 290. And upon error it was compounded. 
2RoL 450. 1. 50. Jon. 309. 

Yet, on a grmit of copyhold, rendering to the lord so much rent et 
zervitia conmeta^ the rent goes to the heir. R. 2 Rol. 450. 1. 40* 

So, a rent cannot be reserved to a stranger. Co. L. 47. 143. b. 
Lit. s. 346. 

As, if a man reserves rent to himself and his wife, it will be void 
as to the wife. 2 Rol. 447. L 32. Jon. 309. , 

So, if before the statute W. 2. 13 Ed. 1. he had made a fooffineiit 
to hold of him and his wife. 2 Rol. 447. L 45. 

So, if he reserves rent to bis heir, without saying to him and his 
hairs. Co. L. 213. b. 

If he reserves rent to him or his brir, it will be good to him for 
pilfer void to the Co, £1# 2)4# a. 



8 ^ if a man^ and R hi» seo, tedtiar tkat R 19 hi| keir 
let for years, to commence ailer the oedh of the father, (w^ wa^ 
sole seised,) and rendering rent to the said B., it will be void; for a 
reservation to him bis proper name, and not to lum as hdr, is 
same as if it was to a stranger. R. 2 RoL 44«7. 1. 20. 

Yet the king may make a reservation of a rent to a stranger. 2 Rol. 
447. 1. 35. Semb. Co. L. 143. b. 

So, a man may reserve a rent to himself for his lifi^ and a different 
rent to his heir. Co. L. 213. b. 214. a. 

(B 6 .) Rent follows the nature oi’ the land. 

The rent reserved follows the nature of the land ; and therefore, if 
two joint-tenants let by deed-poll, or parol, rendering r^nt to one, it 
shall go to both. Co. L. 47. a. 

If two joint-tenants let by deed to A., rendering to them lOr. per 
ann., and only one seals the deed, the demise shall be but of a moiety, 
rendering only 5s. per aim. R. 2 Rol. 453. 1. 35. 

If a man seised as heir of the part of his mother lets, rendering 
rent to him and his heirs, it goes to the heir of the part of the mo- 
ther. Hard. 90. 

So, if seised of land of the nature of Borough-English, it goes to 
the youngest son. Hard. 90, 

(B 7 .) The reservation shall be certain. 

So, the reservation ought to be certain; for if a man demises at 
wiU, rendering secundum ratam ISi. per ann. quamdiu the demise con- 
tinues, it will be void, for it does not appear what rent be shall pay 
in certain, or at what time. R. 4 Mod. 79. 1 Sal. 262. 

So, if the demise be of several houses, rendering 51. rent, vi?. for 
one house 205., for anodier 405., and for another 405., with a clause 
for re-entry upon non-payment of the same rent, or any part, it will 
be an entire rent, and the viz. cannot make a severance. 2 Rol. 448. 
1. 30. 5 Co. 34. b. R. cont. Mo. 52. 

But a lease of three manors, rendering for one 5/., for another. 6/., 
for another 10/., with condition of re-entry for non-payment of any 
parcel, makes several demises and several rents, for which there 
shall be several avowries. Dy. 309. 2 Rol. 448. 1. 20. 5 Cq. 55. 

If a lease be by a husband, rendering rent to him for life, and to 
his wife for life, it will be a reservation during the life of the survivor. 
R. Mo. 876. 


(B 8 .) How the rent shall be paid. 

So, if a man demises for five yevivs^ rendering 100/. to be paid 
by equal portions during the term, it shall be paid yearly, though that 
word was omitted. 2 Rol. 449. 1. 50. 

Or, rendering rent, to be paid at the usual feasts, without saying 
. which, it shall be construed at Michaelmas and Lady-day. R. 9 Rol. 
450. 1.5« 

Or, to be pai4 at such feastSi wHhout saviugjeQusUy, it $ball be paid 
SI Rolf 4f5Q; 
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Or^ to be paid at such feasts^ without mcfel it shall be paid yearly 
during the term. 1 Sid. 116. 

1Sk>, upon a lease, rendering rent to be paid quarterly, it shall be 
paid every quarter, though the quarters do not end at the usual feasts* 
2 Rol. 460. 1. 7. 

(B90 At what time. 

So, if a demise be, rendering rent at Michaelmas, or so many days 
after, it shall be paid at the last day, which is the legal time of pay«. 
ment. R. 10 Co. 127. Vide post, (D 7.) 

So, if the lessor dies before the last day, the heir shall have the rent. 
R. Cro. El. 576. 10 Co. 128. b. 

If he grants the reversion to B. after Michaelmas, before the last 
day, B. shall have the rent. 10 Co. 129. a. ' 

if a bond be to pay an annuity to B. for his life, at Michaelmas and 
Lady*day, or in thirty days after such feasts, md B. dies after Michael- 
mas, and within thirty days; the annuity determines, and there shall 
be no payment at Michaelmas. R. Cro. El. S80. 

So, if a lease be for fifty years, if the lessor live so long, rendering 
rent at Michaelmas, or thirty days after, and the lessor dies after 
Michaelmas within tUrty days; the rent for that payment is discharged 
by the act of God. R. 10 Co. 127. 2 Cro. 310* 

If rent be reserved, payable at such a day, and the lessor dies the 
same day after noon, it snail be paid to the heir, or hWin remainder, 
not to the executor ; for it was not due till the last moment of the day. 
R. Sal. 578. 

But if the tenant pays the same day before the death of the lessor to 
him in remainder, the executor shall be aided in equity. R. Eq. Ca. 
(2d part of 2 Mod. Ca.) 21. 

[Freehold rents on demise, recoverable by executors of tenant for 
life. llG. 2. c. 19.] 

[And rent apportioned in case of the death of such landlord before 
the gale-day. Ibid.] 

So, if the lessee pays to the lessor, or tenders his rent at any time of 
the, day, or at Michaelmas before the thirty days after elapse, the lessor 
ought to accept it. 10 Co. 127. b. 

^ if rent be reserved yearly during the term at Michaelmas, or 
thirty, days, and the term ends at Michaelmas, it shall then be due be- 
fore the thirty days, otherwise it would not be paid yearly. R. 2 Cro. 
227.233.310. Yel. 167. iBul.U 

So, if a demise be of a reversion after a term for years, rendering rent 
yearly, cum revetsio acciderit^ the rent does not begin till the term ex- 
pires. Dy. 377. 

So, if the reservation be of an heriot after the death of the lessee, or of 
a journey tempore messis^ without limiting when the revervation com- 
mences ; the heriot shall not be paid, if the lessee dies before the former 
term expires ; nor shall a journey be performed till the reversion falls 
into possession. R. per three J. Keeling cont. 2 Sand. 166. 

[it A. tenant for life, subject to foneiture^ remainder over to B., 
lease to C. for a term, and afterwards apprehending that he has forfeited, 
acquiesce in B.’s claiming and receiving the rent iibm C., his executor 
tnpy> on shewing that he acquiesced under a felse apprehension, re- 
cover 
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cover from C. the amount of the rent ernmeously paid to B. 1 Bos* & 
PuU. 326.] 


10.) Discharge of.] 

[To an avowry for rent, the plaintiff in replevin may plead payment 
of an annuity, secured out of the lands demised to him for the arrears 
of which the grantee of the annuity had threatened to distrain. 2 Mars. 
220. 6 Taunt. 524.] 

[An estoppel does not exclude the plea of eviction. 7 T. R. 537.] 

[A mortgagee, after giving notice of the mortage to the tenant in 
possession under a lease prior to the mortgage, is entitled to the rent 
ill arrear at the time of the notice, as well as to what accrues after- 
wards, and he may distrain for it after such notice. Dougl. 279.] 

(C) C{)e seueral iiinD0 of rent. 

(C. 1.) Rent-service What shall be. 

There are three kinds of rent; rent-service, rent-charge, ondrent- 
seck. Lit. sect. 213. 

Rent-service, is when a tenant holds his lands by rent and fealty, or 
any other service. Lit. sect 122. 213. 

Before the st. quia emptores terrarum^ 18 £d. 1. if a man had made 
a feoiftnent by deed, or without deed, rendering to him and his heirs a 
certain rent, this was rent-service. Lit. sect. 216. 

So, if he had reserved no rent or service; for the feoffee, of course, 
had held of him by the same services by which he held of the lord 
paramount. Ibid. 

But by that statute it was provided quod feqffutus temeat de domino 
capitals &c., and therefore now not any rent reserved upon the feoff- 
ment ; but the rent, which the feoffee pays to the lord paramoimt, is 
the rent-service. Lit. sect. 122. 140. 217. 

So, now if a man makes a gift in tail, leases for life, for the life of 
another, or for years, rendering rent, and reserving the reversion to 
himself, this is a rent-service ; mr fealty is a service incident to the re- 
version. Lit. sect. 214, 215. 

So, if he makes a gift in tail, without reservation of any rent; for the 
donee shall hold of .the donor in like manner as he holds over. Co. 
L. 143. a. 

Otherwise, if he makes a lease for life or years, without a reserva^ 
tion. Co. L. 143. a. 

So, if the donor or lessor has the reversion, though he has not the 
imm^ate reversion ; as, if he makes a gift or lease rendering rent, re- 
mainder to another in tail or for life, the reversion to himsen. Co. L« 
142. b. 

So, if the donor or lessor grants his reversion to another, the grantee 
has the rent as a rent-service ; for the rent is incident to the reversion. 
Lit. sect. 228. 


(C S.) Qiiii>reiit and rent of assize. 

If die rent reserved by the lord of bis tenant was reserved for all . 

services, 



HSNT. 

seinriGes^ it is called a quit-rent; because the tenant, in respect of it, is 
quit from other services. ^ 

And it may be reserved from a freeholder or copyholder. 2 Inst. 1 9. 
And being usually paid in silver, it was callea white rent^ and the 
rent paid in pepper, cummin, &c. black rent. Ibid. 

Astd when the rents of fredholders and copyholders are assised, or 
reduced to a certainty, by tibe lord of the manor, they are called rents 
of assise. Ibid. 

[Mere length of time short of the period fixed by the statute of limit- 
ations, and unaccompanied by any circumstances, aiBbrds no ground to 
presume a release or extinguishment of a quit-rent. Cowp. 214.] 

(C3.) Fee-£irm-rent. 

If upon a feoffment the same rent be reserved, which was paid upon 
a farm of the same land, or the fourth part of it, it shall be cdled a fee- 
ferm-rent. 2 Inst. 44. Co. L. 143. b. 

[And a [fee-farm-rent does not in itself imply a power of distress ; 
yet, if a clause of distress be added in the deed, % which it is re- 
served, it is not for that reason the less a fee-ferm-rent. Vide Doug. 627* 
in the notes.] 

If the king grants land in fee-farm, without any reservation of rent, 
the yearly rent shall be paid. Mo. 168. 

If he reserves on express rent, it will be a fee-farm-rent. Ibid. 

The rent reserved upon a farm by the king was usually paid in pro- 
visions for his house, till the time of H. 1., when it was changed to 
money. Mad. 186. 

So, if the king reserves a pension, or one be granted to him out of 
land, it will be extinguished by unity of possession, being in the nature 
of a rent. Hard. S88. 

If land be panted in fee-farm, reserving the whole rent to a stranger, 
it will be voi£ Mo. 168. 

But part may be to the king, and otlier part to a stranger. Mo. 168. 

If a fee-farm-rent be reserv^ to the king upon condition of re-entry 
upon non-payment, and the king gi-ants the rent to A. in fee ; if the 
rent afterwards be not paid pursuant to the condition, the king shall not 
re-enter; for his grant to A. would be defeated. R. Cro. El. 69. 

All lands granted in fee-farm are held in socage, and notin chivalry; 
for the whole value is presumed to be reserved. Mo. 168. Mad. Form. 
Int. 8. 

If a rent'Of so much a year be reserved, but by the same deed the 
lessor agrees to allow so much at every payment for bringing the rent^ 
this shml not be recouped os a diminution or alteration of the rent; but 
is a covenant for allowance. R. 2 Cro. 34. 

(C 4.) Incidents to rent-service. 

To rent*service distress is incident; for, for every rent-service, a 
man may distrain of common right. Co. L. 142. a. Vide Distress, 
(A 1. B 10 

So^ rent-service is incident to the reversion ; for, if the reversion be 
gran^ without saying cum jpcrtincntiis^ the grantee shall have the rent 
also* Coi Li 143i a# 148# a* 
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tRent-serviee in its nators admits of beiiig a^pmtiotted. $ M. & S. 

27B.] 

^As against an assignee of the premises demised^ Hn eviction of patt iS 
only a suspension of the rent, pro tanto^ even in an action of covenant; 
as against the lessee it is a suspension of the whole rent. 2 East, 57t5.] 

(C 5.) What shall not be rent-service* 

But a rent reserved upon a lease at will is not a rait-service, though 
the lessor may distrain for it of common right. Co. L. 142. b. 

So, if a tenancy comes to the king by fine. See. the rentis not arent- 
service, but is distrainable of common right ; for it is not the act of the 
lord, but of the tenant only. R. 1 And. 160. 

So, if lands, parcel of a chantry, are held by rent and fealty, and 
upon dissolution, &c. the king grants them, the patentee shall not hold 
of the first lord, but of the king; yet the rent-service (before due) con- 
tinues payable as a rent-charge distrainable of common right. R. 

1 And. 4*5. Jon. 235, 236. 

(C 6.) Rent-charge ; what shall be : — By reservation. 

A rent-charge is, when rent is granted out of land which is charged 
with distress for the same rent ; as, if a man, since the st. quia emptores 
ferrarum^ 18 Ed. 1. makes a feoilinent by deed, reserving rent to him 
and his heirs, with a clause of distress. Co. L. 143. b. Lit. sect. 217. 

Or, gives in tail, or lets for life or years, remainder in fee. Lit. sect. 
217. 

Be it by any deed, indented, or poll ; for the feoiFee, by his accept- 
ance, agrees to the rent. Co. L. 143. b. 

So, if a man grants a reversion or remainder of lands in fee, reserv- 
ing rent with distress. Co. L. 144. a. 

Or, conveys lands by bargain and sale, or otherwise, by way of use. 
Co. L. 144. a. Vide ante, (B 3.) 

(C70 By prescription. 

So, a man may have a rent-charge by prescription. Co. L. 144. a. 

(C8.) By grant. 

So, if a man grants out of such land a certain rent witli a clause of 
distress. Lit. s. 218. 

Though he adds a proviso, that it shall not charge his land ; for that 
would be repugnant. Co. L. 146. a. 

So, if a man bkids his land, to the payment of rent, it will be a rent- 
charge; though there be no express grant of rent. Co. L. 147* a. 

So, if a man grants by deed, that A. may distrain such land for a 
rent, it will be a rent-charge ; for the land is charged with it by way of 
distress. Lit s. 221. 

Or, says that A., if he be not paid so much per arm. shall distrain 
for it in the manor of D. Lit s. 221. 

So, if he binds his manor with a rent to be distrained by the king’s 
bailiif; for the king’s bailiflr is named but as a servant to him ^ and ne 
who can do it n seryfint, may do it by himsfeU^ or pnothen • Go. L* 
147* a* • * 
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SOf if he grants a rent out of B. and bv the same or another deed 
gnmts that he may distrain for it in ^ another land ; it is a rent-oharge 
which issues solely out of B., though a distress be in other land. C^. 
L. 147. a. 

So» if he binds his land and goods upon it to the payment of a rent} 
it will be a rent-charge, though he says nothing of distress. Ibid. 

So} if he devises a rent, with power to distrain for it at the usual 
feasts, it will be a rent-charge; though no express charge upon any land. 
R. Mo. 592. 

Otherwise, if it was by deed ; fi>r a clause of distress only is not suffi- 
cient to create a rent-charge in a grant. Mo. 592. 

When the grantee may elect to take it as a rent-charge, pr as an an-* 
nuitv. Vide Annuity, (C 1, &c.) 

If the grant be de qmlibetacra terr^B mea^ a rent of 20s. where he has 
twenty acres, the grantee shall have 20/. per am. Co. L. 147. b. 

If a bargainor and bargainee of land join in a grant of a rent there- 
out, b^OieTinrolment of the bargain and sale, it shall be. the grant of 
&e bargainor, and the confirmation of the bargainee till inrolment, and 
afterwards the grant of the bargainee, and the confimation of the 
gainor. Co. L. H7. b. 

If the grant be out of a freehold, and term for years, it issues 
wholly out of the freehold only, though the term is charged with dis- 
tress. Co.L. 147. b. 

And if he avows for a distress upon the term, he must plead the 
grant of rent out of the freehold only. R. 7 Co. 24. b. 

If the grant be of a rent out of a term to A. for life, he must plead' 
the grant during the term,, if A. lives so long ; for he cannot say that 
he was seised of the rent for life. Co. L. 147* b. R. 7 Co. 25. a. 

If the ^ant be out of land to A. of a rent which he had by the grant 
of his fiither, it will be a grant of a new rent; though he never had it 
by the grant of his father. 2 Rol. 423. 1. ult. 

So, if a man recites a grant to A. of such a rent for life, and after- 
wards grants the same rent after the death of A. to another for life, it 
will be a good grant to the other, though there was not any rent granted 
to A. 2 Rol. 424. 1. 10. 

So, if he lets for life, rendering Si. “per ann. and afterwards ^nts 
the rent to B. for his life, to take out of the same land by the hand of 
the lessee, or whatsoever hand the land shall come to ; B. shall have the 
rent for his life, though the lessee dies before him. 2 . Rol. 424. 1. 5. . 

If a grant be of a rent-charge payable at Lady-day and Michaelmas, 
as afterwards expressed, and it is not expressed afterwards when it shall 
commence, the rent commences immediately. Semb. Jon. 344. . 

So, if it be to commence as by deed sbdl be afterwards expressed, 
and not otherwise, and he does not make a deed afterwards; per two 
J. but per Crooke, it shall be void. Jon. 344. 

If it he to commence, as bv deed afterwards express, and not other- 
wise, and by a subsequent deed he declares that the rent shall be.paid, 
it shall commence at tnat time. R. Jon. 344. 


If after a grant of a rent-charge the grantor conveys |iis land to the 
kii^ remedy does notlieby distress upon the king. Say. 125. 

"But'if the grants the lands to A. the distreiM is revived, and the 
grwteoinay disl^ for all the arrears. ' Semb. Say. 125. 

[If 
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‘ [If a rent>*charge is granted out of landSf ]^rcel of which lands the 
grantor has no i^ht to, there can be no apportionment ; .as if parcel 
be demised under a power, and the power be not pursued, so that the 
rent is avoided in toto. 2 M.‘& S« 276.] 

(C 9.) A rent-seck : — What shall be. 

A rent-seck is, when no distress is incident to it; as, ii a rent be 
granted by deed out of land, without a clause of distress. Lit. sect. 21 8. 
2 Rol. 423. 1. 40. 

Or, if a man, since the st. Quia emptores^ makes a feoffment by deed, 
rendering rent without a distress. Lit s. 217* 

Or, gives in tail, or for life, remainder in fee, rendering rent, with- 
out mention of a distress. Lit. sect 217. 

So, if the king grants lands, parcel of the duchy of Lancaster, rend- 
ering rent, it will be a rent-seck, or in gross ; because the tenure is of 
the king, and the rent is reserved to him in right of tlie duchy, which 
makes it a rent in gross. Mo. 166. 

So, if a man binds his goods and lands in such a sum yearly if such 
a condition be not performed ; after a breach, it will be a rent-seck 
issuing out of the land, though there be no words of grant, or where.it 
shall be taken. 2 Rol. 423. 1. 42. 

So, if a rent be granted to A. in fee, or for life, with power of distress 
for so many years, it shall be a rent-seck; for the freehold is seek,, 
and the distress is only appurtenant during the ;;^ears. Co. L. 147. b. 

Or, if it be granted to two and their heirs, with power of distress to 
one, it shall be a rent-seck for the whole; for it is entire, and cannot be 
seek to one and a rent-charge to the other. Co. L. 147. b. 

Yet their grantee^ or the survivor, shall have it as a renUcharge. 
Ibid. 

So, a rent out of three acres, with distress to one, is a rent-seck. Ibid. 

Or, out of one manor, with distress in another. 2 Rol. 423. 1. 35. 

Or, out of a mill, percipiend.o{h\m and his heirs; for it shall be 
understood that it shdl be paid by him and his heirs out of his mill. 
2 Rol. 423. 1. 46. 

So, if there be tenant by fealty and rent, and a grantee of the rent, 
saving the^ fealty to the lord, the grantee has the rent as seek. Lit. 
sect. 225. " ' 

So, if the lord grants the fealty, saving to himself tlie rent, he shall 
have the rent as seek. Lit. sect. 226. 

So, if a rent-service is reserved, and afterwards the land comes to the 
lord by the stat. of dissolution, or other means, by which the tenure 
is extinct, saving the rent, it becomes a rent-seck. R. Jon. 234, 235'. 

So, where a rent-service is reserved, and afterwards the land is given 
to the king, or other lord, by act of parliament, by which the tenure is 
extinct, though there be no saving for the rent, yet it continues as a 
rent-seck» Semb, Jon. 235. . 

(D) ISemetie Gut, ana DMaegeoftent. 

(D 1.) By assise. 

If a rent-service or roit^haige be in arrear, the party has remedjr by 
distress. Vide Distress, (A 1, &c. B 1, &c.) 

V 0 L.VII. S So, 
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SOf enhery one entitled to an estate of firedield or inWitance, in a 
rent-semce, rent*cliarge» or reut-secki if be be disseised of it, may 

maintain an assise. Vide Assisei (B &G«) 

What seisin is sufficient for maintaininff an assise, or for making a 
distress. Vide Seisin, (C, D, E). 

(D S.) What shall be a disseisin of it. 

If a man obstructs the means by which a rent be obtained, it will 
be a disseisin of the rent. Co. L. 160. b. 

As, it will be a disseisin of a rent-serwce or rent-charge, if the terre- 
tenant, or any other, resist, and will not suffer a distress for rent in ar- 
rear, him who has right. Co. L. 160. b. 

Or, makes an inclosure, by which he cannot come to distrain. Lit. 
sect. eS7, 238. 

So, if he malces rescaus^ after a distress taken. Ibid. 

If a stranger makes rescans in his name. 1 Rol. 658. 1. 35. 

Or, makes replevin by writ or plaint. Lit sect 237, 238. 

Or counterpleads the title of the plaintiff for delay. Co. L. 160. b. 
161. a. 

If he vouches a record and fails. Ca L. 160. b. 

So, if he forestalls, or obstructs the lord, &c. when he is going to 
the land to make a distress, whh farce or menace of life or member. 
Lit. sect 240. 

So, it 'will be a disseisin df a rent-seck or rent-charge^ if the terre- 
tenant makes denial of rent in arrear, upon lawful demand upon the 
land. Lit sect 233. 238, 239. 

Though the terre-tenant be absent from the land at the time of the 
demand ; for Umt is a denial in law. Co. L. 153. b. 

So, though the demand be but of one terre-tenant, it will be a denial 
by all. 1 Rol. 658.1.27. 

If by word of mouth he directs the tenant not to*pay. Ray. 371. 

If'he does not pay upon distress; for that b a denial in law. 
1 Rol. 658. 1. 15. 20. 

So, inclosure or forestalment, &c. from coming to the land to make 
a demand, will be a disseisin of a rent-seck. Co. L. 161. b. 

So, if the tenant pays his rent to another lord by coercion of dis- 
tress, it will be a disseisin, if the lord pleases. Co. L. 329. 

But payment of rent to another by coercion will not be a disseisin, 
but at the election of the lord. Co. L. 323. 

So, denial of rent by him who is not terre-tenant, will not be a 
dis^isin. R. Jon. 414. 

Or, if the refusal does not ^pear to be upon demand upon the 
land. Per three J. Cro. cont. mr there being a reftisal, a demand 
shall be intended. Jon. 414. 

So, a rescousf replevin, inclosure, denial, &c. will not be a disseisin 
before actual seisin of the rent Co. L. 161. a. Vide Seisin, (F 1, 8cc.) 

Wlien a rent shall be apportioned, suspended, or extinguished. Vide 
Suspension. 

(D3.) Debt, distress, or re-entry. 

When there shall be remedy fbr it by debt or distress. Vide Dett, 
(A 5. 7.) — Distress, (A 1, &c.) 

[By 
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[By St. 4 Geo. 2. c. 28. s. 1. those who hold over lands after the 

expiration of their leases or terms, shall pay double the yearly valuei 

to be recovered in any of his Majesty’s courts of record by action 
of debt; and there sh^ be no relief in equity against tlie recovery ^ 
this penalty.] 

[But acceptance of single rent is a waiver of the double rent. 
Cowp. 245. 5 Burr. 2698. Dougl. 175. 1 T. R. 53.] 

[And by the same statute, s. 2. as often as Imlf'a-year’s rent is in 
arrear, the landlord, if he lias right of re-entry for the non-payment, 
may, without formal demand or re-entry, serve a declaration in eject- 
ment for the recoveiy of the demised premises, and recover judgment 
to hold them discharged of the lease; provided, tliat the right of any 
mortgagee of such lease shall not be barred, if within six months he 
pay all rent in arrear, and all costs and damages.] 

[And provided, that if at any time before the trial of the eject- 
ment, the tenant or his assignee shall pay or tender to the lessor, &c. 
all the rent in arrear, together with costs, oil further proceedings shall 
be stayed, s. 4.] 

If an estate be upon condition that he pay the rent, bow remedy 
shall be by re-entry for the condition broken. Vide Condition, (O S, 
&c.) 

[By st. 11 O. 2. c. 19. s. 14. where the demise is not by deed, 
the landlord shall recover a reasonable satisfaction, in an action on 
the case, for use and occupation ; and if in evidence on the trial of 
such action, any parol demise, or any agreement, not bein^ by deed, 
on which a ceitam rent was reserved, shall appear, the plaintiff .shall 
not be nonsuited, but it shall be evidence of the quantum of the 
damages.] 

[Tenant by parol demise from year to year, is within 1 1 G. 2. 
c. 19. and subject to pay double rent, if he does not quit after having 
given notice. 3 B. M. 1603.] 

[A tenant from year to year of an house at a yearly rent, becomes 
a bankrupt in the middle of the year, and his assignees enter and keep 
possession for the remainder of the year ; the lessor cannot maintain 
an action for use and occupation against the assignees, for the bank- 
rupt’s occupation as well as tlieir own, without proving their special 
instance and request for the bankrupt to occupy, during the time that 
elapsed before the bankruptcy. 2 H. Bl. 319.] 

[If A. agree to let lands to B., who permits C. to occupy them, 
A. may recover the rent in an action against B. for use and occupa- 
tion. 8.T.U. 327.] 

[An action for use and occupation may be maintained by a grantee 
of an annuity after a recovery in ejectment against a tenant, who was 
in possession under a demise from year to year for all rent in his 
hands at the time of notice by the grantee, and down to the day of 
the demise in the ejectment, but not afterward. 1 T. R. 378.] 

[By s. 18. tenants holding tlie premises, after they shall have given 
notice to quit, shall pay double rent] 

[If tenant gives parol notice that he will quit, it is sufiBcient, and 
subjects him to double rent if be does not 8 B. M. 1603. 1 Blk. 533.] 

[As to the remedy where goods are carried off the premises frau- 
dulently, vide St 11 G. 2. c. 19.] 

S 2 [Where 
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[Where a landlord has a right of entry for non-pa)Tnent of rentj^ a 
demand at common law, made after or mfore the last day which the 
lessee has to pay the rent, in order to prevent a forfeiture, or off the 
land, will not be sufficient to defeat the estate. 7 T. R. 1 17.] 

[The stat. 4 Geo. 2. c. 28. s. 2., passed to obviate the niceties re- 
quired by common law in a re-en^ for non-payment of rent, does 
not apply where there is a sufficient distress upon the premises. 7 T. R« 
117.] 

[A demand of rent by one duly nutliorized, which he notified to 
the tenant, is sufficient, witliout producing tlie authority, unless re- 
quired. 7T. R. 117.] 

[A proviso in a lease, that if the rent shall be arrear for 21 days, 
being lawfully demanded, . the lessor shall have a right to re-enter, 
means a demand with all the common law formalities ; (by tliree 
judges afrainst Lord Ellenborough, C. J.) that is, that tlie right to re- 
enter shall be exercised with the forms at common law. Now, the 
statute 4 Geo. 2. c. 28., in substance provides, that where a landlord, 
by the lease, may enter with the common law formalities, he may, if* 
six months rent is arrear, and there is no sufficient distress, enter 
without them, it follows, that in the present case an entry may, under 
such circumstances, be made without a demand. 2 M. & S. 525.] 
[Under a proviso for re-entiy, if no sufficient distress is upon the 
premises at die expiration of fourteen days from die rent-day, the 
landlord is prima facie entitled to recover, by proof of there being no 
distress on some day after the fourteen, though that day be subsequent 
to the demise in the ejectment. 15 East, 286.] 

[A clause of forfeiture in a lease, in case ho sufficient distress be 
found on the premises, must be strictly pursued ; and in case of a dis- 
tress being made, every part of the premises must be searched. 
Forrest. 19.] 

{Parol notice to quit by the landlord, is sufficient to entitle to double 
rent. 3 Burr. 1603. 1 I31k. 533.] 

[The demand of possession to entitle the landlord to double rent, 
need not be made before or widiin any fixed time after the ending of 
the tenancy. 8 East, 358.] 

[If a landloi-d agrees for double rent, on a demand of possession 
made since the term ended, he cannot recover the single rent between 
the period of its termination and that of demand. 8 East, 358.] 

[A landlord is entitled to double rent under st 4 Geo. 2. c. 28., 
only from the time of demanding possession. 8 East, 358.] 

[If in debt for double rent a sum equal to the single rent is paid 
into court, the plaintiff, by taking it out, does not abandon his claim. 
10 East, 48.] 

[If on action be brought on the statute for double rent for two 
years holding dver, the jury may find for so much as, upon the 
evidence, the tenant appears to have over held beyond the term, pro- 
vided they find not be 3 »>nd what is laid in the declaration. Lofft. 276.] 
[Notice to quit to entitle to double value, may be previous to tlie 
expiration of the lease. 2 Blk. 1075.] 

[A landlord’s first recovering in ejectment, will not interfere with 
his right to recover double value und^ st. 4 GCo. 2. c. 2S. 9 East, 
310. Secus, double rent, Setnble, ibid,-'c^ m wo^/s.] 

(D 3.) Demand, 



Remedy for^ and discharge of rent. g6l 

(D S,) Demand, when necessary. Vide 18 Vin. 482. 

But in all cases of a subject, where an estate is upon condition to be 
void for non-payment of rent, the condition will not be broken, if the 

rent be not demanded. Co. L. 201. b. R. 2 Cro. 145. 

Though it ap})ears tliat the party was not ready to pay, if a demand 
had been made. 1 Rol. 458. 1. 1 7. 22. 

Though the condition be upon a lease for years. R. Hob. 331. 
R. Jon. 9. * 

Or, upon a lease of tythes, or other incorporeal inheiitance. R. 
Mo. 408. 

So, if there be a lease, and a nomine pwna: for non-payment of the 
rent, the rent must be demanded before he is entitled to tlie nomine 
pcence, 1 Rol. 459. 1. 25. D. 7 Co. 28. b. R. llbb. 82. 133. 
Pal. 208. 

So, if there be h covenant or bond for payment of a sum in gross, 
if the rent be not paid. Per two J. one cont. ] Rol. 460. 1. 5. 

So, upon a bond to perform all covenants, payments, &c. in such 
an . indenture, he cannot assign a breach for non-payment of rent re- 
served by the indenture, if he docs not show a demand of the rent, 
except where the defendant pleads perforniiince, R. 1 Rol. 460. 1. 20. 
Adm. Cro. El. 829. Cro. Car. 77. ^ 

So, though the bond be expressly to pay the rent, according to the 
tenor of the indenture. R. 1 Rol. 460. 1. 50. 

Or, to pay the rent, if it be demanded. R. 1 Rol. 460. 1. 45. 

So, if the king makes a lease, upon condition to be void for non- 
payment of rent, and afterwards grants the reversion, the patentee 
shall not avoid the lejisc, without a demand of tlie rent. R. 4 Co. 
73. a. Mo. 205. 5 Co. 56. a. 

So, tlie king himself cannot avoid it without a demand, if the con- 
dition be express for non-payment uixni demand. Dub. Mo. 2 IQ. 

(D 4.) When not. 

But if the king makes a lease, upon condition to be void for non- 
payment of rent, generally a dcnuuid is iiot necessary. R. 4 Co. 73. a. 
Mo. 205. 5 Co. 56. a. 1 Leo. 2. 

So, it is not necessary in the case of a subject, if the condition be ex- 
press, that it shall be void for non-payment without demand. 1 Rol. 
459.1.32. D. 5Co. 40. b. Daf.4. 

So, debt lies for rent without a demand. R. 2 Rol. 427. 1. 30. 

[A terre-tenant, holding under two tenants in common, cannot pay 
the whole rent to one after notice from the other not to pay it; and 
if he does, the other tenant in common may distrain for his share. 
5 T. R. 246.] 

So, covenant, where tlie covenant is express to pay such rent* R. 
1 Rol. 459. 1. 45. 52. 

And debt upon a bond to pay such a rent. R. Hob. 8. 

So, in debt upon a bond to perform covenants in an indenture, if the 
defendant plea^ performance, the plaintiff may assim a breach for 
non-payment of the rent, without shewing a demand; for if tlie de- 
fendant rejoins, that it was not demanded, it will be a departure. R. 

S 3 Cro. 
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Cro. EL S20* 1 RoL 460, 1. 30, R. Cro, Car. 76. Hut. 90. R. 

Hob. 8. 

SO) if a lease be, that upon non-payment of the rent at such a feast, 
tlier6 shall be a nomine poena of 405. for every day that the rent shall be 
in arrear ; one demand is sufficient to entitle to the nomine poena for 
every day. R. Pal. 208. 

, [Vide 4 G. 2. c. 28.] 

(D 5.) How it shall be made. 

The demand must be of the precise rent due ; for, if he demands a 
penny more or less, it will be ill. R. 1 Leo. 305. 

So, he ought to express when it was due. R. Cro. L. 209. 1 Lea. 
305. 

Though the jury finds that nothing more is due than was demanded, 
it does not help, if the demand did not express at what time due. R. 
Cro. El. 209. 

So, if the rent be 7/. per annum^ and 3/. more was in arrear, if he 
demands 10/. in an entire sum, it is ill. Per Rol. Al. 94. 

But a demand by attorney is good. 

Though he does not shew his name or authority. D. 8 Leo. 224. 

(D 6.) At what place. 

So, the detmuul must be made at the place where the rent is payable, 
if any place is appointed by tlie parties, though it be not upon Uie land. 
Co. L. 202. a. 

If it be payable at one place or anotlier, it ought to be demanded at 
both. Per two J. 2 Rol. 428. 1. 36. 

If payable at or in the church of B. it ought to be within and without 
the church. 2 Rol. 428. 1. 40. 

If payable to the bishop at Exeter, it ought to be at his palace there. 
R. 1 And. 27. 3 Leo. 4. 

If no place of payment is expressed, the demand must be upon the 
land. Co. L. 201. b. R.Yelv.37. 

And at the most notorious place upon the land ; as, if there be a 
house there, it must be at the fore-door of the house. Co. L. 201 . b. 

If it be issuing out of a wood, it ought to be at tlie gate^ or most 
common way through tlie wood. Co. L. 202. a. 

If there be several places eoually notorious, he who demands has 
election, at which he will make tne demand. Ibid. 

If rent be reserved by the king at the exchequer, his patentee must 
demand it upon the land. Co. L. 201. b. Sav. 131. 

But if the king does not express a place of payment, it ought to be 
pidd to him at the exchequer, without other demand. Co. L. 201. b. 

If the demand be at the most notorious place, it is sufficient, though 
there be no one present. Ibid. 

Though a person be in the house, it is not necessary to go in. Ibid. 

Though he be ready to pay at another part of the house, land, &c. 
Co. L. 202. a. 

So, a demand at a place not the most notorious, will be no demand^if 
it be traversed. Ibid. 

As, 
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As> if a demand be at a wood» where land was also demised. 
Poph. 58. 

If in a pit, or among bushes, or in a common way upon* the land. 
Poph. 58. 

If at a bam, when the lessee is in another barn demised. Ibid. 

Yet, if the party tenders his rent to tlie lessor, &c* it will be weH, 
though it was not in the most notorious place. Co. L. 202. a. R. 
5 Co. 114. 

(D 70 At what time. 

So, the demand must be continued by a space sufficient for receipt of 
the money before the setting of the sun upon the lost day appointed for 
payment. Co. L. 202. a. 

If issue be, whether he continued half an hour before the setting, 
and it is found tliat he continued only a quarter, it is sufficient, if that 
space was sufficient for counting the money ; for tliis only is material. 
R. Cro. El. 209. 1 Leo. 305. Lut. 1139. 

If payment be at Michaelmas, or twenty days after, the demand 
ought to be upon the last of the twenty days ; for a demand at the feast 
is not sufficient. Co. L. 202. a. 11. PL Com. 172. b. Semb; Dy. 142. a. 
R. 10 Co. 127. 129. a. 1 Leo. 142. Lut. 1139. 

If a reservation be of 20/. /;cr annum^ when demanded, the demand 
must be upon the last day of the year. Poph. 37. * 

If a reservation beat sucli a day, between four and six post meridiem^ 
a demand at five till six is sufficient, though be was not there at four 
o’clock. Cro. £1. 15. 

But a demand for distress may be at any time, where it is said, that 
if it be not paid upon demand, he may distrain. Co. L. 202. a. 144. a. 

So, wdiere payment is at Michaelmas, or twenty days after, a tender 
at Michaelmas prevents a breach of the condition. R. 10 Co. 129. a. 

Or, at any time within the twenty days. 2 Leo. 130. 

Though he pays to a servant, who tenders the money to the lessor 
before the days elapsed. R. 2 Leo. 131. Cro. £1. 48. 

So, if a reservation be at Michaelmas, or so many days after, and a 
covenant to pay at Michaelmas, covenant lies, if it be not paid at the 
feast. R. 1 Rol. 431.1.35. 

Or if the reservation be at Michaelmas, and if it be not paid at 
Michaelmas, or within forty days after, that the lessor shall re-enter ; 
the lessor may have debt, or distrain for the rent, though the forty days 
be not expired. 2 Leo. 131. 

(D 8.) By payment pf the sheriff upon an execution. 

By the st 8 An. 14. no goods, on any messuage or lands, &c 
leased for life, years^ at will, or odierwise, shall be taken by virtue o 
any execution, .unless the party at whose suit execution is sued, before 
removal of the goods by such execution or extent, pay to the landlord 
the arrears of rent, not exceeding a year’s rent, due at the time of the 
execution. 

And the sheriff is empowered to levy the money paid for rent, and 
the execution money. 

And if the sheriii^ upon demand of the rent, removes the goods 
taken in execution, before payment of the rent, an action lies against 
him. 



rent. 

So, upon motion, tlie court will direct the sheriff to pay the rent be- 
fore the execution is completed. 

[On an execution for costs on judgment of nonsuit, sheriff cannot, 
after he has received notice of rent due, remove the goods before he 
has satisfied landlord one year’s rent ; unless rent paid, sheriff must 
quit ; if be does not, action lies against him ; or, on motion, the court 
yill order restitution to tlie amount of the goods sold, deducting costs 
incurred before notice. 2 Wils. 140.] 

[A bill of sale is a removal of goods taken by Jiei'i facias^ and the 
sheriff shall pay the year’s rent out of the money levied. Barnes, 211.] 

[On an outlawry, cap. utlagat. and goods seized by process still 
remaining in the sheriff’s hands, landlord shall have a year’s rent. 
Bunb. 194.] 

[The landlord is to have his year’s rent without any deduction. 
Str. 643.] 

[An executor has the same benefit of the act as the landlord, for it is 
an Interest vested. Fort. 359.] 

But by a proviso in the st. 8 An. 14. it shall not hinder the queen in 
the levying or seizing any debts, fines, penalties, or forfeitures answer- 
able to her majesty; but the queen may levy, &c. them in such manner 
as if the act had not been made. 

[An extent against the king’s debtor, tested after the distress, takes 
place of the distress actually made, before sale, but not after. Parker, 
112 .] 

[If goods are seized on an extent on an outlawry, the landlord shall 
not hhve the goods delivered to him, though he distrained before the 
extent. Bunb. 5.] 

[If extent issues against a tenant, and afterwards, but before the 
extent is executed, the landlord distrains, and the inquisition finds the 
g6ods distrained to be in the possession of the tenant, the landlord shall 
not have the benefit of the st. 8 Ann. Bunb. 269.] 

[When there are two executions, the landlord shall not have a year’s 
.rent on each. Str. 1024.] 

[The ground landlord of a house is not entitled to a year’s rent on 
an execution against an under-lessee. Str. 787.] 

[A lets land to B. at 75/. per annum for one year ; a few days before 
the end, B. says he can hold it no longer, but desii’es as much as will feed 
sixteen cows, which A. complies with, and demises also the house and 
garden ; some months after, B.’s goods are taken in execution, no 
part of the rent of 75/. being paid ; A. shall not have tlie 75/. on 
motion, and semb. no rent under the act, though he proceed by action. 
Andr. 217.] 

[If the money be levied by sale of goods taken in execution against 
defendant, who was a tenant owing rent, after the landlord’s deatli 
intestate, and before administration granted, the court will not order 
the sheriff to pay the year’s rent to the administrator afterwards. 
Str. 97.] 

[A landlord is obliged to demand the arrears before the removal of 
the goods, or it is too late. Str. 97. Fort. 360. B. It. H. 255.] 

[A commission of bankruptcy, is in nature of an execution. There- 
fore the landlord of premises held by a bankrupt is entitled, under the 
st. 8 Ann. c. 14., to receive a year’s rent out of the goods upon the 

premises 
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premises seized under the commission ; and if he purchase them from 
the assignees, he may deduct the rent fiom the price, 2 T. R. 600.] 
[In an action, by the assignees, against the sheriff, for the amount of 
goods sold under an execution, levied after an act of bankruptcy, the 
sheriff is not protected in deducting a yearns rent, as allowed under an 
execution by the 8 Ann. c. 14. unless he paid it over, before notice of 
the commission. 15 East, 230.] 

[An outlawry in a civil suit, is considered as civil process only; 
therefore a landlord is entitled to a year's rent out of goods upon the 
premises seized under it. 7 T. R. 259.] 

[The landlord of premises on' which goods have been seized lender an 
extend in aid, is not entitled, under the 8 Ann., to call on the sheriff to 
pay twelve months* rent, due before the teste of the writ. 2 Price, 17.] 
[The landlord is entitled to one year’s rent before the defendant can 
sell upon an execution for costs on a nonsuit. 2 Wils. 140.] 

[A landlord is entitled to be sadsiied out of an execution upon the 
))rcmises, the rent due only up to the time of the seizure ; not what 
accrues afterwards and during the continuance of the sheriff in posses^ 
sion. 1 M. & S. 245.] 

[Sheriff taking corn in the blade, under Vijieri facias and selling it 
before rent due, is not liable to account to the landlord of the defendant 
under the stat. of Ann. tor rent accruing subsequently to the levy and 
sale, although he is given notice, and tliough the corn be not removed 
from the premises until long afterwards, when a considerable portion of 
rent has become due. The landlord’s remedy in such case by distress. 
1 Price, 274,] 

[It seems, that Uie sheriff is not Imund to retain a year’s rent out of 
an execution without notice from the landlord. 3 Taunt. 400.] 

Vide more concerning rent, in Chancery, (4 N 1, &c.) — Copyhold, 
(K 10, 11.) — Dett, (A 5. 7.) — Forcible Entry, (D 9.) — Parceners, 
(C 8.) — Pleader, (2 K 15. 19. — 3 M 25.) 

aitooUirK for rent. 

Vide Temps, (G 14.) 

IJlent of oosiof. 

Vide Rent, (C 2.) 

Hrnt:«cl)or0C. 

Vide Distress, (B 2.) — Pleader, (3 K 18.) — • Rent, (C 6.) 

JFec^fami rent 

Vide Kent, (C 3.) 

£Xuit*rent. 

Vide Rent, (C 2.) 

iRcnt^sccfe. 

Vide Rent, (C a.) 
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Eenttf0ert)ice. 

Vide Distress, (B 1.) — Rent, (C 1, &c.> 

REPAIRS. 

Vide Esouse, (6 2.) — Pleader, (3-0 11.) 

EeparatJtt, 

Pleader, (3 O 15.) 

Heparare non potuit. 

Vide Pleader, (S O 17.) 


REPEAL. 

Vide Patent, (F 1, &c.) 

Repeal of a otatute. 

Vide Parliament, (R 9.) 


REPLEADER. 

Vide Pleader, (R 18.) 


REPLEVIN. 


(A) (CQIicn ano foctobat tbingo it tied, infra. 

(B) OBg tobom it Iie0. p. 267. 

(C) %ain0t tobom. p.267. 

(D) CQben a replebin tioe0 not lie. p. 268. 

[(E) Ecplebin^bonD.] p.269. 

r (F) ^ummarg iurioDiction ober tbe rrplebin officer. 

p.271. 


(A) 2i(Qben anD for tobat tbingo it Iie0. 

A replevin Ues, when catde or epods are distrained and impounded, 
and thereby the sheriff is command^, upon pledges, to deliver them to 
the owner. Co. L. 145. b. 

And replevin may be made by writ, or byphunt; by writ, at the 
^«mmnn law; pulint, upon the st. MarlR Co.L. 145. b. Vide 
Pleader, (3 K 1, &c.) 

Rgplevm lies of all goods and chattels unlawfully taken. 

'>^edier they be live catde, or dead chattels. F. N. B. 68. D. 

Be(derin lies pro examme ajmm. Ibid. 

For iron of his mill. Ilrid. 

4 Sa> 


4 
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So, if cattle, after the taking return to the owner, he may have 
replevin, for the wrongful taking. F. N. Q. 69. H. 

So, if cattle are taken and detained after sufficient 

amends, he may have replevin for the wrongful detuner. F. N. B. 
69. G. 

So, if a cow, &C. distrained, has a calf, &c. replevin lies of the calf, 
&c. F. N. B. 69. D. Dal. 65. 

So, if the mesneputs his cattle in the place of the catde of the tenant 
peravail^ as he may, he may have replevin for them, though they never 
were distrained. Co. L. 145. b. 7 H. 4. 18. a. 

So, replevin lies, though there be an express grant that the party 
may distrain and hold the goods against pledges, till the rent be paid; 
for goods cannot by grant be made irreprevisable. Co. L. 145. b. 

[Where goods are distrained, and at the end of five days appraised, 
but not sold, the act of appraisement does not take away the plaintiff’s 
right to replevy them. 1 Mars. 135. 5 Taunt. 451.] 

[The writ of replevin is not taken away by the highway act IS G. 8. 
c. 78. for a distress made under its provisions. 2 N. R. 399.] 

[Whether goods taken under a warrant of distress granted by com- 
missioners of sewem may not be replevied while in the hands of &e 
officer, 6 T, R. 522.] 

[Whether they may not be replevied by the sheriff or his deputy? 
Q//. Ibid.] 

If they be actually replevied, and the proceedings in replevin be re- 
moved into B. R., this court will not quash the proceedings in asummary 
way, but will leave it to the defendant in replevin to put his objection 
on the record. Ibid. 

(B) 13^ tobom it lies. 

Hi; who brings a replevin ought to have die property of the cattle or 
goods in him. Co. L. 145. b. 

But a special property is sufficient. Co. L. 145. b. 

As, if goods be in his custody as a pledge, or for the manuring of 
his land. Ibid. 

So, a lord may have a replevin for the goods of his viUein; for his 
action of replevin amounts to a clium, and vests the property in him. 
Co. L. 145. b. F. ]^. B. 69. F. 

A husband, for the goods of his^ wife, taken dum sola. F. N. B. 
69. K. 

An executor or administrator, for the goods of his testator. 1 Sid. 81 • 

But if goods are taken out of the custody of a vill€m by a trespasser, 
the lord cannot have replevin ; for the villein had but a right to the 
goods. Co. L. 145. b. 

(C) Sgaiiiieittoltom. 

Replevin lies against him who takes the goods. 

And also against him who commands the taking, as well as trespass. 
R. 2 Rol. 431. 1. 6. 

Or, against both together. Ibid. 

So, it lies against him who takes. Aamage-feasanU if he detains after 
amends 'tendered* Fa N. B. 69.G. 

But 
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But V there be a dispute upon the seizure of cattle in a highway, 
upon which application, is made to A. a stranger, who permits 
(upon security given to him to return die cattle to him who has right) 
tO'depasturetne cattle in the mean time till the contest is determined, 
and diereupon the servants of A. seize the cattle for the use of tlieir 
master; replevin does not lie against A., but he may plead non cepiL 
B* 1 X4eo« 42a 

So, if he stays the cattle, passing through his manor, till the contest 
detrmined. Godb, 113. 

So : replevin does not lie against him who takes goods beyond sea, 
though he afterwards imports the goods hitlier. Per Pol. Sho. 91. 

(D) Wjen a teplctitn £ioe0 not lie. 

But a replevin does not lie for goods taken in execution. 

Nor, for goods seized for a debt to the king, without command of 
the king, or of the barons of the exchequer. Mad. 672. Et quia 
averia capta pro debitis nostris non sutit replegiahilia nhi praceptum 
nostrum vel baron, nostr. in Scaccario nostroy idea averia capta dehomintbus 
epis. Lond. in Wydemam. deliberari facias^ &c. 

But a replevin lies against the king, if goods be in his hands. Per 
Hide, to the lords. 3 Rush. 1361. 

So, a replevin does not lie for goods seized by warrant of a justice of 
peace, upon a conviction for destruction of the game, &c. Semb. 2 Mod. 
Ca. 208, 209. 

[Not for goods distrained on a conviction (for deer-stealing.) Sir. 
1184.] 

[And if the under-sherilf grants it, an attachment shall go against 
him. Ibid.] 

[Nor, for goods distrained for a fine imposed on an officer by com- 
missioners of land-tax ; and if he takes out replevin, it is a contempt, 
and an attachment will be granted. Bunb. 14.] 

So, a replevin by writ ought not to be made before pledges found to 
the sheriff. Vide Pleader, (3 K 5.) 

[On a scire facias against a sheriff for not taking pledges, he must 
plead ad idem. Fort. 331.] 

So, the sheriff usually takes a bond. 

And if upon such bond the party in replevin does not enter his plaint 
in the county-court, the bond will be forfeited. 

/ So, if afterwards he does not proceed in tlie prosecution. 

Or, if he be nonsuit, or has a verdict against him. Garth. 519. 

[And now by st. 14 Geo. 2. c. 19. s. 23. sheriffs and other officers, 
having authority to grant replevins, are to take a replevin-bond, in 
every replevin in a distress for rent, from the plaintiff, and two re- 
sponsible persons as sureties, in double Che value of the goods distrained, 
conditioned for prosecuting the suit with effect and wimout delay ; and 
this bond may be assign^ by indorsement to the avowant, who may 
sue on it in his own name.] 

[A defendant in replevin is entitled to an assignment of the replevin- 
bond, if the plaintiff' does not appear in the county-court, and prosecute 
the suit according to the condition, notwithstanding the defendwt has 
neither avowed; or made conusance, he being deprived of the oppor- 
tunity 
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tunity of so doing, by the plaindflTs neglecting to prosecute the suit. 
5 T. R. 195.] 

[A defendant may sue on the bond as assignee of the sheriff in the 
superior courts, though the replevin has not been removed out of the 
county-court. Ibid.] 

[It not appearing in a declaration by the assignee of a replevin-bond 
that the plaintiff was the avowant or person making cognizance, the 
court of themselves referred to the replevin-suit, it being of record in 
the court, and the declaration concluding prout patet per recot'duvi^ &c. 
Willes, 460.] 

[But if the sheriff, &c. omit to take such a bond, an attachment will 
not be granted; the remedy is by action against him. Willes, S75. 
2T. R.617.] 

[An action will lie against the sheriff for taking insufScient pledges, 
and that without any previous scire facias against the pledges. Bull. 
N. P. 60. 1 6 Vin. Abr. 400.] 

[In such an action the plauitiff cannot recover damages beyond the 
value of the distress. 4 T. R. 433. 2 H. Bl. 36, ; the court 

having decided that the plaintiff could recover damages beyond the 
penalty of the bond, t. e. for more dian double the value of the goods 
distrained.] 

[In such an action he is liable in damages to the extent of double the 
value of the goods distrained, but no farther. 2 H. Bl. 547.] 

[Some evidence must be given in this action by the plaintiff of tlie 
insufficiency of the pledges ; but very slight evidence is sufficient to 
throw the pi^oof on the sheriff ; for the sureties are known to him, and 
he is to take care that they are sufficient. Bull. Ni. Pri. 60.] 

[This action ought to be brought by the person making cognizance 
where there is no avowant on the record. 1 Bos. & Pull. Rep. 378.] 

[The condition of a replevin-bond is not satisfied by a prosecution of 
the suit in the county-court; but the plaint, if removed by Re. Fa. Lo. into 
a superior court, must be prosecuted tliere with effect, and areturii made 
if adjudged there. 1 Bos. & Pull. 410.] 

But if the plaintiff in replevin enters his plaint, and afterwards ia re- 
strained by an injunction out of chancery till his deatli, whereby his 
plaint abates, the bond will not be forfeit^. R. Garth. 519. 

[In debt on a replevin-bond, it is a bad plea, that defendant appeared 
at die county-court ; he must follow it, wherever removed, to the end 
of tlie cause. Fort. 209. Fort. 361.] 

[In debt on replevin-bond, that he had performed all conditions, is 
. a bad plea; he should plead, he did indemnify. Fort. 210.] 

[If debt is brought on a replevin-bond for not prosecuting in county- 
court with effect, and defenchuit pleads he did then and there prosecute 
with effect, and plaintiff replies, he (present defendant) removed it by 
recordari into C. B. and was there nonsuited, the replication is well. 
B. R.H. 137.] 


[(E) Hepletoins&onD.] 

[Though a replevin-bond be executed by one of the sureties only, it 
is nevertheless avmlable by the sheriff against such surety. 2 Mars. 
352. 7 Taunt. 28.] 


Separate 
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[SqiMMte'obligoTS in the same bond are together liable only to the 
amount of the penalty; thus, sureties in a replevin-bond. 1 Taunt 
*18.] 

that if a sheriff take a replevin-bond in one surety, and upon, 
judgment in the replevin suit for a return, the return fail to be made, 
the sheriff cannot recover against the sure^ more than a moiety of what 
the person distrainiw establishes to be due for rent n die replevin suit, 
and of the costs or the replevin suit, though the sheriff pay larger 
damages in an action against him for takmg insufficient pledges. 
7 Taunt 327. 1 Moore, 68.] 

[A replevin-bond is assignable, though the defendant did not avow 
to make cognizance, provide it appear t£^t he would have done so had 
he not been prevent^ by the plaintiff, as by his neglect to go on with, 
the suit 5 R. 195.] 

[A replevin-bond may be assigned to the avowant alone, who may sue 
thereon, without the party making cognizance. 1 B. & P. 381.] 

[A replevin^bond may be assigned to the avowant and the party 
making cognizance, who may join in a suit thereon. The judgment in 
the replevin suit is, that both shall have a return of the ^ous ; both 
then are legally interested in that by which a compensation for the loss 
of them is secured. 3 M. & S. 180.] 

[A replevin-bond is forfeited, and assignable, if the plmntiffs neglect 
to appear and prosecute accorffing to the condition. 5 T. R. 195.] 
[Where a replevin is removed, the bond is forfeited by a n^lect to 
prosecute in the court above. 1 B. 8c P.410.] 

[A defendant in replevin is not entitled to an assignment of the re- 
plevin-bond, on the plaintiff’s neglecting to declare at the next county- 
cx>urt, if he himself has not then appeared to the . summons. And if he 
obtain an assignment, and bring on action, the court will stay tlie pro- 
oeejdings (on an affidavit being made that a writ of recordarifacias hque^ 
lam has been sued out) without payment of the costs by the defendant, 
which will be ordered to abide the event of tlie proceedings on the Re. 
Fa. Lo. 3 Price, 17.] 

[Even admitting that a delay by the avowant, in issuing a writ de 
retomo habendo^ and consequent loss of an opportunity to execute it, 
will discharge die sureties in die replevin-bond ; they waive their right 
by a payment under it. 1 Taunt. 218.] 

[Sureties on a r^levin-bond are not discharged by time being given 
to die plaindffin replevin. 2 Mars. 81. 6 Taunt. 379.] 

[An action on a replevin-borid may be brought in the superior courts, 
though the replevin had not been removed from the court below. 5 T. 

R. 195.] 

[In an action by the assignee of a replevin-bond against the surety, 
the declaration allies that a return of the goods was ^judged, but that 

S. , the plaintiff in replevin, did not make return. The defendant pleads, 
1. That the judgment was obtained by die plaintiff by fraud in collusion 
widi S. 2. That before judgment obtained, all matters in difference 
between the plaintiff and S. were referred to arbitradon, pending which, 
die proceedings were stayed. Held, that th6 first pleas not stating that 
the judgment was obtained for the purpose of defrauding the sureties, 
was no answer to the action ; and trot the second plea was bad, since 

the 
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the reference was as much for the benefit of tlie ^sureties as of the 
principal, and therefore no prejudice could arise lo them from the 
2 Mars. 392. 7 Taunt 97-] 

f vHiere the suit upon a replevin-bond is premature, the court will 
not interfere upon motion, hut will leave the defendant to his plea. 

5 Taunt. 776.] 

[The declaration on a replevin-bond need not shew in what the goods 
distrained consisted; such form not bein^ usual. 3 M. & S. ISO.] 

[A declaration on a replevin-bond assiming for breach, in the words 
of the condition, that the defendant did not prosecute his suit with 
effect, and hath not made a return, is not only not objectionable for 
duplicity, but would have been defective had it not ne^mtived both 
branches of the condition ; for if the party make a return, he need not 
prosecute his Suit with effect; if he prosecute his suit with effect, he 
need not make a return. 3 M. & S. ISO.] 

[If the declaration on a replevin-bond state that the bond was coil- ^ 
ditioned for prosecuting the suit for taking the goods in the condition 
mentioned,’* (not destrained”) and m^ing return thereof, it suffi- 
ciently appears that the condition was for returning the goods distrained. 
The goods mentioned in the condition must be the goods replevied; and 
those were the goods distrained. 3 M. & S. ISO.] 

[As against one who has instituted a proceeding in a court of justice, its 
jurisdiction and the regularity of its proceedings, are prlma facie to be 
intended, and therefore need not be averred in pleading. If the pro- 
ceedings were irregular, or the court had no jurisdiction, it must be 
shewn on his part. In an action on a repIevin*-bond it was objected, 
that it was not shewn that tlie officer before whom the replevin was had, 
and who was the mayor of the city of Contcrbuiy, h^ authority to 

S rant the replevin ; that the replevin had been grant^ in court, and so 
lat the bond was well taken and assigned. Ine facts were, that the 
person for whom the defendant became surety in the bond, and in whose 
shoes, tlierefore, he must be considered as placed, was the owner of 
the mods distrained, and had therefore instituted the replevin suit. 
Hel^ that the declaration was sufficient, and that it was for the de- 
fendant to pl^ that the court had no juri^ction, or that the replevin 
was granted out of court 4 M. & S. 120.] 

[A plea to an action on a replevin-bond, conditioned to prosecute 
the replevin suit with effect, that the suit is still pending, is good, with- 
out shewing what stage it had reached. ^12 East, 585.] 

[A replication to a plea in an action on a replevin-bond, that the suit 
is not pending, as alleged, in that the defendant wholly abandoned'!^ 
is insufficient without shewing how it was terminated. 1 2 East, 585.] 
[In an action on a replevin-bond, for not returning goods ffistrained 
for rent, final judgment for the amount of tlie goods, as valued in the 
bond, may be signed, and execution sued thereon without a writ of 
inquiry. The end of such ^t would be to ascertain the value of the 
goods; but that has already been ascertained by the appraisement be- 
fore the replevin officer, and adimtted'by the defendant executing the 
bond. 3 M. & S. 155.] 


(F) S»timmatp 
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[(F) Summatp juri0Diction otjer tlje replevin officer.] 

[The court above will not, on account of the insufficiency of the 
)>ledge8, de retomo habendo, compel the replevin officer to pay the de- 
&n£mt the costs recovered. 1 N. R. 292.] 

Vide more concerning Replevin in County, (C 7 .)' — Pleader, (3 K 1, 
&C.) — Viscount, (BS.) 

!|)omine replegianoo. 

Vide Impuisonment, (L 4.) 


REPLICATION. 

Vide Action upon the Case upon Assumpsit, (H 7.) — Arbitea- 
MENT, (I 5, 6.) — Assise, (B 16, &c.) — Chancery, (N). — In- 
poRHATioN, (D6.) — Parliament, (L 24.) — Pleader, (C 40. 

— E87.— F 1, &C.--M3. — 2E4 2L4. — 2Wl9, 20.22, 

23. 2S. — 3 Y 6. 8, 9, 10, 11. IS, 14. — 3 I 10. — 3 K 24, 25.) — 
Prsrooative, (D 75.) 

S)ouMe replication. 

Vide Pleader, (F 16.) 


REPORT, 

^ooter’o report. 

Vide Chancery, (W 2, 3.) 


REPRISALS. 


Vide PR.ffiROGATlVE, (B 4.) 


REPUGNANCY. 

\ 

Vide Abatement, (H 6.) — Condition, (D 4, &c.) — Fait, (E 10.) 
— Pleader, (S 23.) 


REQUEST. 

Vide Condition, (L 10, 11.) — Pleader, (C 69, &c.) 


RESCOUS 



Rescous. 
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RESCOUS. 

(A) it lied* infra. 

(B) SQben not. infra. 

(C) QBg tpbom It liesi. p. 274. 

(D) JHemeDg fot a resicouo. p. 274. 

(D 1.) Remedy for a rescous : — By writ of rescous. 
p.274i. 

(D 2.) By action upon the case. p. 274. 

(D S.) By indictment, p. 275. 

(D4.) By return of rescous. p. Q75. 

(D 5,) How it shall be returned, p. Q75'* 

(D 6.) Proceeding against the rescuer, p. 276 . 

(D 7 .) When it is not a good return, p. 277- 

(A) mbm it 

When rescous lies, or not, upon a distress. Vide Distress, (D 3, &c.) 
Rescous lies not only upon a rescous of a distress for rent-servico, 
damage-feasant, debt, or tax due to the king, (of which, vide in Dis- 
tress, (D 5.), but also when a person arrested by process out of a court 
of the kins, or other lord, is I’escued. F. N. B. 101, 102. Reg. 
117, 118. 

So, if a person be rescued, who is taken upon hue and cry, or other 
contempt. F. N. B. 102. Reg. 1 17, 1 18. 

Rescoits is, when a man lawfully arrested, or taken, is set at large 
wrongfully. Co.L. IGO.b. 

And lies though the process be erroneous; as, if a capias gpes before 
an original. R. Dal. 1. 

.So, it will be a rescous, if a stranger, of his own head, takes goods 
distrained by another ; though the aistress was wrongful. 1 Rol. 673. 
1. 45. 

If A. rescues bis own goods, for which there was no cause of dis- 
tress, and also the goods of a stranger, for which it does not appear 
whether there was cause of distress or not. R. 2 Cro. 568. 

(B) mbm not 

But it cannot be a rescous, where the man set at large never was in 
custody ; for if the sheriff, &c. be hindered from making an arrest, an 
action upon the case lies, but not rescous, F. N. B. 102. F . 

So, an action does not lie for a rescue, where there was no cause of 
taking ; as if the rescous be of a distress made for rent, where no rent 
was oue. Co. L. 160. b. Vide Distress, (D S, 9.) 

Or, if the rent was tendered before the distress made. Co. L. 160. b. 
Or, the distress was n^ade in the highway. Co. L. 160. b. 

Or, of goods not distrainable by law. Co. L. 161. a. 

So, if a man takes the goods of B, and C. for a distress, together, 
Vot. VII. T where 
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where there was no cause for a distress; an action does not lie, though 
B. rescues the whole. 1 Rol. 678. 1. 4.7. 

Or, the goods of his tenant and a stranger for a distress for rent, 
where no rent is due; an action does not lie, though tibe stranger 
rescues the goods of both. Qu. F. N. B. 102. £. 

(C) OSk tobom it lieiei. 

If a rescue be made of a distress made by a bailiff, or servant of an* 
odier, the master shall have rescous ; and not the servant. F. N. B. 

101. F. 

' So, if a man taken in execution be rescued, the plaintiff shall have 
an action, and not the bailiff who arrested him. Qu. F. N. B. 102. C. 
Reg. 1 18. a. b. R. per three J. two cont. Hutt. 98. Cro. Car. 109. 

So, the lord of a franchise, or liberty, shall have an action for a 
rescous done to his bailiff. F. N. B. 101. H. 102. B. 

But if the king’s bailifl^ or collector, arrests, or distrains for a duty 
to the king, he shall have an action qui tarn ; for the king cannot have 
it. F. N. B. 101. G. H. 102. A. B. G. 

So, if a bailiff of a sheriff distrains for the wages of a knight for par- 
liament, and rescous is made, he shall have an action, ibr the knight 
cannot have it; because it is not a duty from any certain person. 
F.N.R102. D. 

So, a bailiff of a franchise. 

(D) Hemcog for a rescouis. 

(D 1.) By writ of rescous. 

If a man rescues goods distrained, or a person arrested by another, 
he may have a writ of rescous^ quare cum ipse hona^ &c. distrixisset et 
eadem imparcare voluisset^ D. w et armis rescussit. F. N. B. 101 . 

And he may join an assault upon his servant in the same writ. 

F. N. B. 102. D. 

[Writ of rescous may contain also a continuance against the defend- 
ant. Barnes, 429.] 

(D 2.) By action upon the case. 

So, if a person arrested upon mesne process be rescued, an action 
upon the case lies against the rescuers, by the plaintiff in the suit; for 
he has the loss, and no remedy against the sheriff. R. 2 Cro. 485, 486. 
3 Bui. 200. 

So, it lies by the plaintiff against the rescuers, if the rescue be after 
an arrest upon a judicial process ; for it is reasonable that the plaintiff 
should have his election to sue the rescuers, or die sheriff ; for perliaps 
the sheriff is dead or insolvent. R. per three J. two cont. Cro. Car. 
109. Hut. 98. 

And he may declare according to the truth of his cose ; as, that the 
rescue was from the sheriff’s deputy. R. 2 Cro. 242. 

[In case for rescuing a debtor taken upon mesne process sued out of 
the Palace-court, it was holden not to be sufficient ground for arresting 
the judgment after verdict, that it was not alleged that the cause of 
action in the inferior court ^ose within the jurisdiction, or diat it was 

not 
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not that the party below did not appOar it the votam of the 

writ. 8 T.R. 1270 

SOf by the st. 2 W. & M. ss. 1. ch* 5. sec. 4. upon pound-breadi ot 
rescous of goods distrained for rent» the persm grieved may, by action 
on the case, recover treble damages and costs against the offirnders, or 
any of them, or the owner of the goods, if found to have come to his 
use, or possession. Vide Distress, (D 4.) — Pleader, (2 S 29«) 

But if the defendant be rescuecl upon mesne process^ and the sheritF 
returns the rescous^ an action upon the case does not lie against the 
sheriff. R. 3 Bui. 200« 2 Cro. 419. 486. Vide Escape, (D)^ 

[In this action, the plaintiff must prove the original cause of action | 
the writ and warrant by attested copies; and the arrest ; and to entitle 
himself to damages, he should show that the defendant in the original 
action is insolvent, or not to be found ; and the defendant may in mita-. 
gation, show such defendant’s responsibility and public appearance. R. 
4 Mod. 211.] 

[The party rescued may be a witness for the defendant Ibid.] 

(D 3.) By indictment. 

So, if a rescous be made upon a distress, &c. for the king, ati indict* 
ment lies against the rescuer. F. N. B. 102. 6^ 

An indictment for a rescous will be good, though it does not say H 
armiss for rescussit imports it. R. 2 Bui. 208. 2 Cro. 345. 479. 

Though it does not say in what place the rescous was, for it shall be 
intended where the arrest Was made. R. 2 Bui. 208. 2 Cf6. 349. 

If it says, that by virtue of a plaint before the sheriff he was l8w<« 
fully arrested, it is sufficient, without saying, that it was by WalrdUt ; 
for a good warrant shall be intended, if he was lawfully arrested. 
R. 2 Cro. 473. 

[In an indictment for a rescue from the house of coftection, it 
must appear for what the prisoner was committed there. Str. 1226.] 

(D 4.) By return of rescow* 

So, if 0 , rescous be made upon mesne process, the sheriff may retufH, 
that the defendant was arrested, and seipsum rescussit et non est inventus^ 
&c. Kit. 260. b. R. 2 Cro. 419. Dub. 1 Jon. 201. 

Or, quod ipse et alii, &c. rescusserunt. Kit. 261. a. 

So, tile sheriff may return mandavi ballivo, who returned a tescCfUS. 
R. 2 Rol. 457. 1. 7. 10. 

And in B. R. mandavi ballivo itineranti, who answered that he was 
rescued. R. 2 Rol. 467. 1. 5. 

But it^s not good in C. B., for a rescous from the bailiff is a rescous 
from the sheriff and ought to be returned as such. 2 Rol. 456. 1. 50. . 
11. Dy. 24’I .a. 

So, upon Rjieri facias, a rescous cannot be returned. R. Sho. 180. 

(D 5.) How it shall be returned. 

The return of a rescous ought to be certain ; and therefor^ if it doe^ 
not shew that he was in his custody, it will be insufficient. 

So, if it does not shew where he was arrested ; for perhaps it was out 
of the county. R^YehaU Mo. 422« 

t2 if 



RESCOUS. 

If it says, tbat a bailiff arrested, and he was in custody of the sheriiiS 
and rescued out of the custody of his bailiff, it is repugnant. R. Sal. 586. 
Anon. Ld. R. 589. 

If it says, his father rescued A. such a day, and A. rescued himself 
without saying at whattim^ it is bad. R. 2 Bui. 137. 

' If he makes the return of a baUiff of a franchise, he ought to shew 
that he had retom. hremm. Cro. El. 781. 

And that the rescous was from such bailiff. 

So, he ought to shew the time andplaceof iherescous. R. Pal. 563. 

And that we person, to whom the sheriff directed his warrant, was 
his bailiff. R.' Sti. 155. 

And for what cause the warrant was directed to him. R. Sti. 155. 

But it is sufficient to say, that he made a warrant to arrest, without 
saying sub sigillo^ for the word ^ warrant- imports it R. 2 Jon. 197. 

So, it is sufficient to say that he was rescued out of the custody of a 
bailiff virtute warranti sibi facii ; for this is out of the custody of the 
sheriff. R. 2 Jon. 197. Adm. Sal. 586. R. 2 Lev. 28. 

That he was arrested in com. predict.^ though it does not say infra 
baUvoam ; for it shall not be intended out of it, if it be in the county. 
R. Yel. 51. 

That he was rescued from A., bailiff of a liberty, to whom he directed 
his warrant, without saying, that he had retorn, hreviumj for it shall be 
intended the bailiff of die sheriff and the words, of a liberty, rejected. 
R. Cro. El. 781. 

That several se rescusserunt^ without saying et quilibet eoiwn se mm- 
sit, per Twisden ; for it is in the affirmative. 1 Vent. 2. 

That he was rescued from the sheriff, though taken by the bailiff. 
Sti. 417. 

[If it appear on the return, that the warrant was to two, and the 
arrest by one only, yet the return is good; for it is no exception in what 
relates to public justice. St. 117. 

[If on a return of a rescous of two persons, it is only said they could 
not afterwards be found, (without saying, nec eorum aliquis,) it is ill. 
Str. 225. Fort 362.] 

[That the bailiff arrested defendant, is good. Ibid.] 

[That the defendant being in my custody, is sufficient. Ibid.] 

[A return made by a sheriff that the person arrested was rescued out 
of the custo^ of the bailiff, is bad ; it ought to be, out of his own cus- 
tody. 2 T. R. 155.] 

(D 6.) Proceeding against the rescuer. 

If a rescous be returned, an ’attachment goes against the rescuer. 
2 Cro. 419. 2 Vent. 175. Sal. 586. 

[The sheriff’s return of a rescue is of itself a conviction of a rescue, 
and process immediately issues from the crown-office against the res- 
cuer. B. R.H. 112.] 

[C. B. grants attachment against the rescuer on affidavit, always ; 
B. R. sometimes, but inclines to require a return. St& 531.] 

[The exchequer will, on the return, make the atta^ment absolute 
at first Bunb. 181.] 

[The attachment must be returnable at ^ general return. Str. 624.] 

And 
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And when taken, the .usual fine in B. R. is four nobles upon eadi, 
X). 2 Jon. 197. Sal. 586. 

[The fine is discretionary. 4 B. M, 8129.1 

Or, if he denies the fact upon interrogatories, he shall be discharged. 
Sal. 586. 

[On guilty of a rescue, returned, but in no other case of contempt, 
the offender shall be punished without being examined oh interroga- 
tories; for the return must not be traversed. 4 B. M. 2129. 1 iSk. 
640.] 

[A defendant brought up on an attachment for a rescue, must answer 
interrogatories, if exhibited, though he admit the facts charged in the 
affidavits. 5 T. R. 362.] 

But he shall not be discharged upon affidavit. Sal. 586. 

[The rescuers, on submitting to a fine, may be permitted to read 
affidavits to shew there was no real arrest. Str. 642.] 

Or, the return may be transmitted to the filazer, and process to out- 
lawry go against die rescuer. Sal. 586. 

But the return in C. B. is traversable. Dy. 212. but there in marg. 
held cont. and it is not now allowed. 2 Vent. 175. 

[Return of rescous is not traversable, andtlie rescuer must be brought 
into court to be fined. Barnes, 429.] 

So, in B. R. Dub. Cro. El. 781. 

And after traverse, he may be bailed. Dy. 212. a. 

[The rescuer taken may be admitted to give recognizance, to try false 
return against sheriff. Barnes, 430.] 

[If there is verdict for plaintifi^ the recognizance shall be discharged. 
Barnes, 430.] 

(D 7.) When it is not a good return. 

But rescom is not a good return upon a judicial process ; as, upon 
a capias ad sathfacietuiumi or capias tdlagatum ; for the sheriff may take 
posse comitatus, R. 2 Cro. 419. 

Nor, a rescous of goods taken upon sifeii facias. R. 2 Rol. 459. 
1. 30. R. 2 Sand. 344. R. Lit. 296. [For sheriff may raise posse 
comitatus. Barnes, 430.] . 

Vide more concerning Rescous^ in Distress, (D 3, &c, — Justices 
(R), — Pleader, (2 S 29.) 


RESERVATION. 

Vide Rent, (B 1, '&c. — C 6.) 


RESIDENCE. 

Vide Esglise, (N 4.)~Pleadeu, (2 S23.) 


RE- 


RESIDUARY LEGATEE. 

Vide Chanckhy, (3 G 7.) 
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1W 

RESIGNATION. 

Vide Esolisb, (M'S.) — Franchises, (FSO.) 


RESPONDEAS OUSTER. 

Vide Abatement, (1 14 .) 


RESTITUTION. 

Vide Chancery, (4 M.) — . Forcible Entry, (D 5, &c.) — - us- 

TICES, (2 A.) 

^Restitution of temporalities. 

Vide Pr^rooative, (D24.) 

RESTRAINT OF TRADE. 

Vide Trade, (D 1, &c.) 


RESULTING USE. 

Vide Uses, (K 7.) 


RESUMMONS. 

Vide Abatement, (1 32.) — Process, (D2, 3.) 


RESUMPTION. 

Vide Parliament, (H21.) 


RETAINER. 

Vide Justices op Peace, (R 58.) 


RETAKING. 

Vide Escate (E). 


RETORN. 

(A) Return of torits ano process, to Uiftom it Ocloims, 

p. 879. 

(B) iSemeog-for cnterfnff a francbise* 

(B u) 



Return of writs aStdprm^t to whom it belongs. 

(B 1.) When it lies. p. 380. 

(B 3.) When not i — Where the sheriff enters with 
non onuttas. p. 38b. 

rB3.) Where he enters without a non oftuttas. p.380. 

(C) l&eturn, 5oU) maoc* 

(C 1.) At what time granted, p. 381. 

(C 3.) In what manner, p. 381. 

[(C 3.) Amendment ofl] p. 383. 

[(C 'i.) Implication of.] p 383. 

(D) lUeuirn in crcude, aiiD ercu0e of a return. 

(D 1.) Tarde. p. 383. 

(D 3.) Neglect of tlie party, p. 383. 

(D 3.) Mandavi ballivo. p. 383. 

(D4.) Rescous. p,383. 

(D 5. a.) Defendant removed by habeas corpus, <5’c. 
p. 384. 

r(D 5. b.) To a venditioni exponas, p. 384.] 

(D 6.) What is not a good excuse, p. 384. 

(E) Heturn to tarit in chief. 

(El.) Must be certain What will be uncertain, 
p. 384. 

(E3.) What sufficiently certain, p. 384. 

(E 3.) Must answer to the whole writ. p. 385. 

(E 4.) Must not be contrary to a record, p. 385. 386. 
(E5.) Must not falsify the writ. p. 386. 

(E 6.) Bad return, how aided : —By appearance, p.386. 

(F) J^emeog ngainot the ohcriff^ 

(F 1.) If he do not make a return, p. 386. 

(F 3.) If he makes a false return, p. 389. 

(F 3.) Or an insufficient return, p. 389. 

(G 1.) aoerment agoinot a return, p. 290. 

(A) illcturn of lurite! anb proce00, totnhom it helongo. 

The return of all writs and process, of right, belongs to the sheriff 
withm his county. Skin. 414. 

And the king cannot grant to any other to have retom, brevium in a 
^on^. 2 Inst. 452, 1 Vent. 406. 

T >. 
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A subsequent sheriff may make a return of a writ delivered to his 
predecessor ; for it is not directed to any one by name. 1 Sal. 266. 

And if the kin^ grants the« return of writs in such a precinct to 
another, the sheriff remains officer to the court, and the grantee is 
but a bailiff of a franchise, and ought to make a return to the sheriff. 
IR0III9. 

But by prescription, or the kin^s grant, a hundred, or franchise^ 
may have re/o?7i, hrevium within their precinct. 1 Vent. 405. R. 

1 Rol. 119. 

So, a bishop. 2 Rol. 202. 1. 40. 

So, an honour. Hard. 423. 

So, a lord of a manor. R. Hard. 423. 

A grantee of retom. breoium^ shall have the execution thereof as in- 
cident, though it be not expressed. R. 1 Vent. 405. 

[By 13 G. 2. c. 11. s. 6. the sheriff, at the request and costs of the 
lord of a franchise, having return of writs, shall appoint a deputy to 
reside in or near the same, who, on receipt of process, shall issue his 
warrant to the lord of the franchise to execute the process.] 

(B) nemcDj^ t'or enteringt a francbti^e. 

(B 1.) When it lies. 

If a sheriff enters the franchise of him who has retom. brevttm to 
do execution, &c., an action upon the case lies against him. 1 Vent. 
406. R. Sho. 18. 

“And it is not necessary to show a title to retom. brevhm in his de- 
claration ; but it is sufficient to say, that he was seised de officio bal^f 
lihertatisj and as bailiff, had a right to the return and execution, &c. 
R, Sho. 18. Vide Pleader, (C 39.) 

So, he need not show that the sheriff had notice of the grant ; for 
it is upon record. R. 1 Rol. 119. 

fThe sheriff is bound to take notice of all the difierent liberties 
within his county ; so that he will be liable to the owner of any one 
which he invades. 2 T. R. 10.] 

(B 2.) When not : — Where the sheriff enters with a non 

onUttas. 

But upon default of the bailiff, &c. the sheriff may enter a franchise ; 
and therefore, if the bailiff of a franchise does nothing upon tlie sheriff’s 
mandate, a writ goes to the sheriff quod non omittat propter aliquam 
libertatem by the common law. 2 Inst. 453. 

And this is now condrmed by the st. W. 2. IS Ed. 1. 39. 

So, if the bailiff of a franchise makes an insufficient return. 2 Inst. 
453. 

[If sheriff’s mandate to bailiff of a liberty leaves a blank for name of 
liberty, cap. ad resp. shall be quashed, unless bail is put in. Barnes, 
416 .] 

(B S.) Where he enters without a non omittas. 

So, by the st. Marl. 52 H. 3. 21. and the st W. 2. 17. if the bailiff 
of a franchise does not make replevin, nor answer, the sheriff may 

enter 
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^ter the franchise, without a fion omittas. F.N. B. 68. F; 2 Inst. 
140. 194. 

So, if the kiiijf; be party, the sheriff may enter the franchise without 
a non omittas \ as, upon process against a felon. PL Com. 216. a. 

1 Vent. 406. 

Or, the process for the king shall be with a non omittas. Semb. PL 
Com. 216. a. 

So, where the sheriff acts as a judge ; as, upon an inquisition for 
waste ; for by the statute he is commanded quod accedat ad> loam vas^ 
iatum. 1 Vent. 406. 

So, upon a writ of inquiry of damages; for it is an inquest of office, 
and no ventre is necessary. Ri 2 Rol. 461. 1. 50. Hob. 83. 

(C) laetuni, fjoto maoe. 

(C 1.) At what time. 

The return of a writ ought to be made before or upon the day of 
return named in the writ. Mod. Ca. 148. 159. 196. 250. 

But a return which appears to be made after the day of return is bad. 
Mod. Ca. 148. 159. 196. 250. 

So, the day of the return be Sunday, and the return appears to be 
made by the record upon Tres. Trin. which is a Sunday, it will be bad. 
Mod. Ca. 148. 159. 196. 250. 

And in such case it cannot be made upon a subsequent day. R, 
Mod. Ca. 148. 159. 

And the court will take notice of the defect, without assignment upon 
record. R. Mod. Ca. 196. 

[If a writ is returnable at a return -day, and not a day certain, the 
sheriff need not return it till quarto die post. Fort. 363.] 

[A bill of Middlesex may be returned the day on which it is sued 
out. 4T. R.610.] 

[Rule relative to the returning of writs by sheriffis, and motions for 
attachments on neglect. K. B. mich. 32 Geo. 3. 4 T. R. 496.] 

[The rule of K. B. M. 32 Geo. 3. 4 T. R* 496, only applies where 
the rule expires in term-time, and before the last day of term. If 
therefore a rule to return a Ji. fa, expires in vacation, the sheriff has still 
the first day of next term, ana all that day to file his return. 5 East, 386. 
1 Smith, 427.] 

[Where a rule to return a writ issued out of C. B. expires in vaca« 
tion, the sheriff must file it at the return, and cannot wait till the en- 
suing term ; the C. B. office being open during the vacation. 1 Mars. 
270. 5 Taunt. 647.] 

[Time for returning a writ will not be granted for the mere asking, 
widioiit sufficient cause shewn. 7 T. R. 174.] 

[Where the sheriff shows reasonable grounds for doubt, whether be 
ought to execute a writ at the suit of a private person, on an extent 
of the crown, for revenue duties ; the court will enlarge the time folr 
making his return to the former writ, that the doubt may be litigated in 
the exchequer. 7 T. R. 174.] 

(C 2.) In what mannef. 

So, the freturn ought to be under the name of tlie proper officer. PI. 
Com. 63. a. 

By 
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By the 8t. 12 Ed. 2. 5. the sheriff shall put his name to the returni 
that the court may know whose return it is. 

in London, where there are two persons, both ought to put 
their names ; for they are but one sheriff. Hob. 70. 39 H. 6. 41. 

So, if a return be by coroners, all ought to sign it. Hob. 70. It 
ought to be in the name of all. R. 39 H. 6. 41. Vide in&a. 

Rut if the sheriff does not put his name, the return will be good, 
and the sheriiS* shall be amerced. 1 Leo. 139. Semb. cont. Hob. 70. 
Hub. Dal.*68. 

So, in the pleading of a return, the name of the sheriff need not be 
mentioned. R. 1 Leo. 139. 

So, if a return be in the name of the sheriff, by him who is not 
sheri:^ it cannot be assigned for error, though the court upon com- 
plaint of the irregularity, will give time to the sheriff to disavow his 
return. 1 Sal. 265. 

So, if a return be by coroners, it is sufficient to have the name of 
office, without their proper names. R. Cro. El. 703. Mo. 548. 

So, if a return be but by one coroner, it shall be helped as an in- 
sufficient return. R. Hob. 70. 

So, now by the st. 21 Jac. 1. 13. the want of the sheriff’s name -shall 
be aided. Vide Amendment, (G 1, 2.) 

So, if a new sheriff returns a writ, with a return made by his pre- 
decessor, which concludes, A. B. late sheriffi it will be good ; for the 
sheriff need not mention his office ; for his name and surname are suffi- 
cient, and then if he adds late sheriff, it does not prejudice. R. Cro. 
Car. 189. 570. 

So, if the sheriff indorses, and does not subscribe his name, it is suf- 
ficient. R. Carth. 56. 

If he indorses his name A. B. Mic. for Mil. it shall be amended. 
Hub. F. g. 5. 

[He may make and deliver the return of the writ any where. 1 Wils. 
328.] 

If a wi’it is directed to Henry Earl of Litchfield, and it is returned 
by George Henry Earl of Litchfield, it is good ; for there can be but 
one Earl of Litchfield, and dierefore a variance of the Christian name is 
not material. Str. 316.] 

By stat. 20 G. 2. c. 37. the sheriff shall, at the expiration of his 
office, turn over to his successor all process unexecuted, who shall 
execute and return. Sheriff neglecting to turn over, liable to make 
satisfaction to party aggrieved.] 

' [(C 3.) Amendment of.] 

[If, to a writ of venditioni exponas^ for goods already taken in execu- 
tion with a clause of fi^fa. for the residue, the sheriff return that he has 
made of the goods 20/., but omit, by mistake to return mdla Iona to the 
fi.Jxu ; the court will allow the sheriff to amend the return, and will set 
aside an attaclunent issued against him for not making the return. 

1 Mars. 344. 

[(C 4.) Implication of.] 

In case, for maliciously suing out an alias^. jftr. after a sufficient levy 
under the first, the sheriff's return, indorsed on the two writs, stating 
hftd forborpe to sell under the first, .and had sold under the 

iseeondf 
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seeondf at the request of the now plaindiF, were held prima facie evi- 
dence of the fact so returned* 1 1 East, 297.] 

[The sheriff’s return to a . fa. that he h^ levied the money, fur- 
nishes no proof that he has paid it over to the creditor. 1 M. & S. «599.] 

(D) Return in erai0c : — SnD ewu0e of a return* 

(D 1.) Tarde. 

A return ought to show obedience to the writ, or a good .excuse for 
his omission ; as, he may say, qmd breve adeo tarde venit qmd exequi 
non potuit. 

But by the st. W. 2. 39. the plaintiff or demandant may require a 
bill from the sheriff upon the delivery of the writ to him, in the county, 
or upon record, and then an action will lie against him, if he returns 
tarde. 2 Inst. 452. 

So, tarde is not a good return upon a capias ad respondendum. 

So, the sheriff cannot return the answer of the bailiff of a franchise, 
quod tarde^ &c. ‘ 2 Rol. 461. 1. 20. Vide post, (F 2, 3.) 

Nor, taf'de to part ; as, a summons to one defendant, tarde as to an- 
other, &c. R. 2 Leo. 175. 4 Leo. 57. 

(D 2.) Neglect of the party. 

So, he may say, tliat he was always ready to deliver seisin, &c. and 
gave notice such a day, but the plaintiff did not come to receive it. R. 
2 Rol. 459. 1. 25. 

In replevin, that no one came to shew the cattle. 2 Leo. 67. 

On a writ which says, if the plaintiff feccrit tc semrum^ See, that the 
plaintiff did not find pledges. 

But it is not a good return to say, quod visum habere non potui. 2 Rol. 
460. 1. 50. 

That the plaintiff did not prosecute his writ. 2 Rol. 460. 1. 35. 

(D 3.) Mandavi ballivo. 

So,* he may say, mandavi hallivoj &c. qui mdlum dedit responsum. 
2 Rol. 460. 1. 50. 

Or, who made such a return. 2 Rol. 461. 1. 45. 

So, upon an elegit^ there shall be a mandate to the bailiff, who shall 
make the inquisition and extent. R. Cro. Car. 319. 

But, upon a writ of inquiry directed to a sheriff, he cannot say man^ 
davi ballivo^ &c., for he is to execute it at any place within his county. 
R. Hob. 83. Vide ante, (B 3,) 

Nor, upon process at the suit of Uie king. Vide ante, (B 3.) 

Nor, upon a distringas juratores, 19 H. 6. 67. a. 

So, by the st. W. 2. 39. die treasurer and barons of the exchequer 
shall deliver to the justices a roll of all liberties that have return of writs ; 
and if the sheriff returns mandavi ballivo of any other liberty, he shall 
be punished by fine and ransom. 9 452. 

So, if he returns mandavi ballivo of a county, who has a patent for th^ 
return of writs ; for such grant is void. 2 Inst. 452. 

(D 4.) Rescous, 

, SOf he may return a resem. Vide Bescous, (D 4, S.) ■ 
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[The sheriff is the only officer known to the coart ; therefore, if he 
^urn a rescue, it must be that the rescue was from his custody, though, 
in point of &c^ it was from the bailiff’s. 2 T. B< 156.] 

(D 5. a.) Defendant removed by habeas corpus^ &c. 

S09 the sheriff may say, that the defendant, being arrested by him, 
was afterwards removed by habeas carpus^ returnable such a day in 
chancery, and there discharged out of his custody. 1 Leo. 145. 

And was committed to another in custody. 1 Leo. 145. 

That another writ of the same teste and return came to him before, to 
which he made a return. R. Mod. Ca. 61. 

[(D 5. b.) To a venditioni exponas.^ 

[It is not a contempt in the sheriff to return to a venditioni exponas^ 
that the goods remain unsold for want of buyers. 1 B. & P. S50.] 

(D 6.) What is not a good excuse. 

But it is not a good return, that he was resisted, and therefore disabled 
to make execution of the writ; for by the st W. 2. 13 Ed. 1. 39. he 
may take the posse comitatus, 2 Inst. 454. Vide Rescons^ (D 7.) 

Qpod visum averiorum habere non potuitj for he does not shew any 
endeavour. 2 Rol. 560. 1. 40. 

So, it is not a good return, that the sheriff levied goods upon 9,JUri 
facias^ and afterwards lost them. D. 1 Vent 52. 

Or, that such person rescued the goods. R. 1 Vent 21. D. 1 Vent. 
52. R. Sho. 180. Vide Rescous^ (D 4. 7.) 

So, non est inventus is not a good return, where the sheriff has a writ 
delivered to him against his bailiff, and he ought tp amend his return, 
and shall be amerced. 1 Vent 12. 24. 

(E) Ecturn to a U>rit in chief. 

(E 1.) Must be certain ; — What will be uncertain. 

A return to a writ ought to be certain ; and therefore, if it says, non 
assets^ or, non est inventus^ p^out mild constare poterit, it is bad. 2 Rol. 
460. 1. 25. 

Quod non deliberavit pv eo quod visum habere non potuit; for perhaps 
he did not endeavour it. 2 Rol. 460. 1. 40. 

[The court will not, on the motion of the defendant, compel the 
sheriff to give a specific return of the particulars and proceeds of goods 
sold under a ,/a., on the ground that bis officer has wasted the 
goods. 2 Mars. 293. 6 Teunt. 576.] 

(E 2.) What sufficiently certain. 

But, if the return shews the command of the writ performed, it is sufw 
ficient, though he. does not say by whom, or how; as, if it says, iqfira 
nominaf us A. captus est* Sal. 589. 

Attachiari feci i for qui facit per aUumfadt per se* R. Sal. 589. 
Skin. 552. 

So, if it shews die command of the writ performed in substance : as. 
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if it says, scire /ecu ov sunm.f ecu &c. pet' A. and B. without saying, 
prcbos et legates homines. 2 RoL 459. 1. 50. S3. 

So, if it refers to the writ, it is sufficient, without repeating the words 
of it ; as, scire feci preedict. A. essendi sec. tetior brevisy wiwout saymg 
where, or what to do. 2 Rol. 460. 1. 2. 

Ad faciend. quod breve requirit. 2 Rol. 460. 1. 5. 

So, it is sufficient if the return may be ascertained by the writ; os, 
where a writ is, scire facias A. B. mU.y it is sufficient to say, scire feci 
mil. infira nominal. 2 RoL 460. 1. 15. 

That the said A. B. est tnortuusy without saying miles. 2 Rol. 460. 

1 . 10 . 

Sdre feci A. Yi.p'out miJii preecqntury without saying, itfira nominat. 
Sal. 589. 

So, surplusage in a return shall be rejected ; as, parat habeo ubimnq. 
for vbicunq. shall be rejected. R. Sal. 589. 

[The most exact adherence to form is requisite in die return of a writ. 
5 East, 291.1 

(E 3.) Must answer to the whole writ. 

So, the return ought to answer to the whole command of tlie wrlt» 
and therefore a return of a panel with nine names, or other number less 
than the writ requires, is bad. 2 Rol. 461. 1. 2. 

So, a return upon a grand capcy cepi in manuSy &c. if it says nothing 
to the summons of tlie tenant. 2 Rol. 461. 1. 5. 

A return upon a scire facias against an heir and terre-tenants, if it says 
nothing as to the heir. R. per three J« Cro. Car. 295. 

A return upon on extendi facias upon a statute, that lie has de- 
livered such lands ; if it does not say that there are no other lands. 

1 Brownl 37. 

So, if upon SL petit capcy where the count was for a house and stable, 
the return is, cepi die said house, and says nothing as to the stable. 11. 
Jon. 357. 

So, xSiopoxiViferifaciasy returnable Oct. Mich., the return is 
bona at Mich. : for perhaps the defendant had some before Oct. Mich. 

(E 4f.) Must not be contrary to a record. 

But a sheriff cannot make a return contrary to his former return upon 
record; as, if he return upon a venire facias twelve jurors, he cannot 
say upon the distringasy that one nil habet. 2 Rol. 458. 1. 25. 

So, if he has returned a distress, he cannot upon the grand distress, 
alias or pluriesy say, nodiing by which he may be distrained. 2 Rol. 
458. 1. 35. 

If upon a capias pro fincy he returns cepiy and upon the capias ad satis^ 
faciend.y mni est inventus. R. 1 Leo. 51. 

So, he cannot make a returqi.contrary to a return by his predecessor. 

2 Rol. 458. F. 

But a return, not repugnant to a former return, may be made, 
though it varies therefrom ; as, he may say, evicted by an elder title 
mesne between this and the former writ, et sic nihil habet. 2 Rol. 458.. 

Or, 
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Or, that he had the land in right of his wife, &c« who 

is now dead. 2 Rol. 458. 1. 33 . 

That he has nothing prater the issues prius forisjact. 2 Rol. 458. 
1. 40. 

So, a return cannot be made contrary to a matter of record ; as, if 
upon phne ailministravit it be found for the plaintiff, upon which exe- 
cution goes d€ bonis testatoris to the sheriff of the same county, he cannot 
return nuUa bom. 2 Leo. 67. R. cont 3 Leo. 2. for he says, 7 iidla 
bom in hallvoa sua^ and tlierefore it is not repugnant. 

But, after a verdict for the plaintiff upon plene administravit^ the 
sheriff of the same county may return a devastavit. 2 Leo. 67. 

So, upon a constat entered of goods in another county, and a testa- 
tum thereon, the sheriff may say mdla bwia. 2 Leo. 67. 

(E 5.) Must not falsify the writ. 

So, the return ought not to falsify the writ ; for that belongs to the. 
defendant, and therefore in replevin he cannot say, no cattle taken ; for 
this goes to the point of the writ. Sal. 581. Adm. cont. Kit. 263. a. 

If tlicre be judgment against A. G. widow, and a ca. sa. thereon, and 
before execution of the writ she marries B., the sheriff cannot return, 
tliat she is now the wife of B., for tliat falsifies the writ and record. R. 
2Cro.323. 2 Bui. 81. 

(E 6.) Bad return, how aided: — By appearance. 

But an insufficient return by the sheriff* will be aided by the appear- 
ance of the party ; as, in a scire facias upon a fine or judgment, if the 
sheriff does not mention the summoners or viewers. Kit. 279. b. 

In a scire facias against an heir and terre-tenants, if he says nothing 
as to the heir. Dub. Cro. Car. 295, 296. 

So, if he does not mention the summoners upon the return of a grand 
cape. Kit. 279.1). 

So, if the sheriff* does not return issues xvpori o. distringas jiiratoresy 
it will be aided by the appearance of the jurors. Kit. 279. a. 

(F) atyainst tl)e sheriff, 

(F 1.) If he do not make a return. 

If the sheriff does not return a writ delivered to him, when it ought 
to be returned, he sliall be amerced quousq. 2 Inst. 452. 

[In what time the sheriff* must return a writ, and on whom the rule 
for a return must be served. Doug. 420.] 

By the st. 1 Ed. 6. 10. 5 (or 5 & 6) Ed. 6. 26. & 31 El. 9. the sheriff, 
&c. forfeits 5/. if he does not return proclamation upon an exigent in 
Wales, or a county palatine. 

And by the st. 7 Ed. 6. 1. if he does not return a writ concerning 
issues, or a debt, to the king, the sheriff may be fined or amerced by 
any court of revenue. 

So, in a real action, alter summons, if the sheriff does not return the 

writ, 
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vrni, an action upon the case lies against lum« Adm« Cro. £1. 175. 

1 Leo. 146. 1 Rol. 93. 1. 20. 

So, by the st. W. 2. 13 Ed. 1. 39. if any fear the malice of a sherifT, 
that he will not return a writ, he may deliver his writ iu full county, 
and take a bill from the sheriff or under-sheriff, mentioning the names 
of the demandant and tenant, and day of ddivery of me writ, to 
which the sheriff or under-sheriff, on request, shall put his seal, or, 
if he will not, some present may put tlieir seals, &c. And if die 
sheriff return not the writ, &c. the demandant or plaintiff sliall have 
his damages, w'ith respect to the nature of the action, and the danger 
by the delay. 

And, by the st. 2 Ed. 3. 5. the sheriff is obliged to take the writ, and 
sign such bill. 2 Inst. 451. 

And, in such special case an action upon thccase lies against die 
sheriff, if he does not return the writ. 2 Inst. 452. 

So, a demandant or plaintiff, to take the benefit of the statute, may ' 
deliver die writ to the sheriff, upon record, in court. Ibid. 

So, an action upon the cose lies tor not returning a cajptas uUagattm 
upon mesne process. Cl. Ass. 262. 

Or, an exigaiU 

So, all iiiesne process ought to be returned; for otherwise the arrest 
thereon will be wrongful, and false imprisonment will lie against the 
sheriff. R. 5 Co. 90. 2 Rol. 563. 1. 20. 

Yet, false imprisonment does not lie against the party himself^ tt 
bailiff^ or him who acts in aid of the arrest, if the writ be not returned, 
because the return is not in their power* Coni. 2 Rol. 563. 1. 30. 40. 
It. acc. 2 Rol. 562. 1. 35. 45. 50. 

So, if an elegit be not returned, the execution will be void ; for it is 
not an act of the sheriff alone ; but there ought to be an inquisition taken. 
R. 4 Co. 67. a. It. 5 Co. 90. a. 

So, if an oflicer of an inferior court does not return process directed 
to him, false imprisonment lies against him. It. 2 Rol. 563. 1. 10. 

So, a certimari lies to the sheriff^ to return an oudawry or re- 
disseisin. 

But where final process issues, upon which no judgment or other 
process is to be had, no return is necessary ; as, upon a ^eri facias 
which levied the whole debt. It. 5 Co. 90. Cro, El. 209. 238. Mo. 
468. R. 1 Sal. 318. It. 4 Leo. 194. 

Or, a cajuas ad satisfaciendum. R. 4 Co. 67. a. 5 Co. 90. 

Or, a liberate M&KX an elegit. It. 4 Co. 67- a. It. 5 Co. 90. Semb. 

1 Leo. 280. 

Or, an habere facias seisinam, or possessionem. R. 4 Co, 67. a. 
5 Co. 90. 

[Sheriff shall be obliged to rciurn ca. sa. though he shews by affidavit 
that he had taken defendant, and discharged him, on a letter from a 
])eer that he was his menial servant. B. It. H. 348.] 

[If defendant is protected, and protection registered, tlie court will 
discharge a treasury rule for return. Barnes, 417.] 

[If sheriff returns defendant protected, the court will not make rule for 
better return ; if insufficient, plaintiff may ai^ply next term for attach- 
ment. Barnes, 425.] ' 

Yet^ if the sheriff does not return a judieiol .process^ he niay ^ 

amerced 
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amerced for his contempt; for the writ says^ ita quod haheas^ See. R« 
5 Co. 90. b. ' 

S 09 if foil execution be not done upon a prior writ, a subsequent 
execution cannot be taken, till the former is returned ; as, if only part 
be levied upon ajfieri facias. R. 1 Sal. 318. 

So, regularly, an action upon the case does not lie against the sheriff 
for not returning a writ, without other default ; for he shall be imerced. 
Semb. 2 Inst. 452. 

[By St. 20. G. 2. c. 37. the sheriff is not liable to be called upon to 
mi^e a return, unless required so to do in six months after the expi- 
ration of his office.] 

[By the true construction of the statute, the months are to be lunar 
ones, and the day on which the sheriff goes out of office is to be 
reckoned part of the six months. Dougl. 463.] 

[A sheriff is not liable to an attachment for not returning a' writ, if 
not called upon by a rule of court within six months after the expiration 
of his office, notwithstanding he was requested by the party to return it 
before the six months were expired. 2 T. R. 1.] 

[Where a sheriff has been guilty of a contempt in the course of a 
civil suit, and then the defendant dies, an attachment may issue against 
the sheriff afterwards for the prior contempt. 3 T. R. 133.] 

[If the sheriff appoint a special bailiff at the plaintiff’s request, the 
latter cannot rule the sher^ to return the writ. 4 T. R. 1 19. 2 BI. 
952.] 

[Plaintiff's attorney, having blank-warrants, does not carry writ to 
under-sheriff till a year after the return, the court will not make rule 
for return. Barnes, 423.] 

[If sheriff directs warrant to bailiff of plaintiff's nomination, and 
has indemnity indorsed on the writ; yet, plaintiff may call for return. 
Barnes, 411.] 

[If the warrant is directed to officers of plaintiff’s nomination, not to 
the officers of bailiff of a franchise, no rule to return sheriff's mandate- 
Bames, 416.] 

[If under-sheriff absconds, court will make rule, that leaving copy of 
rule to make return at his house, shall be ^ood. Barnes, 35.] 

[If defendant has continued in custody since arrest, rule to bring in 
body shall be discharged, otherwise, if escape. Barnes, 32. 381.] 
[beliveiy of original rule to bring in body to under-sherifi^ is good 
service on nigli-sheriff. Barnes, 405.] 

[By rule in B. R. T. 31 G. 3. it is ordered, that where any sheriil^ 
before his going out of office, shall arrest any defendant, and a cepx 
corpus shall be aftergu ards returned, he shall and may within the time 
allowed by law be called upon to bring in the body by a rule for that 
purpose, notwitlistanding he may be out of office before such rule shall 
be granted. 4 Term Rep. 379.] 

[By rule in B. R. M. 32 G. 3. it is ordered, that in future all writs 
should be retunied by the sheriff on the day on which the rule for re- 
turning the same should expire, and in default thereof that the plaintUF 
should be at liberty to move for an attachment on the nextday. 4 T. R. 
496.] 

[A sheriff ou^ht not to be ruled to bi’ing in the body until the day 
lifter the expiratmn gf the rule to return the writ ; and if he be, and lie 

attached 
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attached for not dbeying it, the court will set aside the attachm^t for 
irr^larity. 5 T. ft. 479.] 

(F 2.) If he makes a false return. 

' Soi for a folse return the sheriff may be amerced, according to an or- 
dinance against sheriffs. Rast 372. a. By the st 28 1 .16. 

So, if a sheriff alters the return of a bailiff of a franchise, he shall 
answer to the king, and to tlie bailiff, for the damage to him. 2 Rol. 
563. 1.25. 

So, for a false return, an action upon the case lies against a sheriff 
by the common law. 2 Inst. 452. ft. 4 Mod. 404. R. Mo. 349. 

[If the return be false in substance, though true in words, an action 
will lie. Dougl. 159.] 

So, false imprisonment; for it makes him a trespasser ad initio. 2 Rol. 
563. 1. 15. 

So, if a bailiff of a franchise makes a false answer to the sheriff, an 
action upon the case lies against him. R. 1 Rol. 98. 1. 37. 99. 1. 30. 

So, if a sheriff returns a false answer of a former bailiff, who was not 
a minister at the time of the return, an action upon die case lies against 
the sheriff. R. 1 Rol. 99. 1. 35. 

[The court will not try the truth of a retuni, on a motion to set aside 
proceedings ; but the party will have his action. Str. 813.] 

[Fifty pounds damages are not excessive on an action for a false 
return of a rescue, whereon plaintiff had been imprisoned. Barnes, 229.] 

But an inferior officer shall not be prejudiced by a false return of the 
sheriff ; as, if a bailiff, &c. by warrant of the sheriff, levies a debt upon 
a Jieri facias, and delivers it to the sheriffi who returns tarde, &c. an 
action does not lie for the money against the bailiff. R. 1 Leo. 144. 
Cro. El. 181. 

So, if a sheriff returns a false answer made by a bailiff of a franchise, 
the sheriff shall not be amerced, nor shall there be an action upon the 
cose against him, but against the bailiff. 2 Rol. 461. 1. 35. R. l.RoI. 
98. 1. 37. 99. 1. 30. 

So, if a sheriff returns the answer of a bailiff, cepi cot'pus, and the 
bailiff has not the body, an attachment goes gainst him. Ray. 1 93. 

So, an action does not lie against a sheriff for a return in course, 
though it be &lse; as, if he returns elongata upon a replevin, when he 
cannot make deliverance; for he^has no other return, except that none 
showed him the cattle. Sal. 581. 

[Possession is prima facie evidence of property in goods ; as in an 
action against the sheriff for a false return of nidla bona to a fa. 
2 T. R. 609. J 

[Return, non est inventus, with the name of the sheriffs of the last 
year, is a false return by the sfaerifis of the present. LoflL 83.] 

(¥ 3.) Or, an insufficient return. 

So, the sheriff shall be amerced for an insufficient return. 

So, if the sheriff returns an insufficient answer of the bailiff of a fran- 
chise; for he may s^, nullum deditresponsum. R. 2 Rol. 460. 1 50. 

As, that the bailiff returned tarde s for it is the fault of the sheriff that 
he had not die writ before. 2 Rol 461. L 20. 

VoL. m U 
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So, if he returns the answn of a former buli£ after a new one chdsen. 
R. SRoKiSl. 1. 10. Cro. £1.512. 

If) by his return, hc) says he did that which the bailiff ought to dp. 
2Rd. 461. 1. SO. 

But an action upon the case does not lie for an insuffident return. 
Semb. Gro. £l 512. 

(G) Sltccment againist a return. 

So, the return of a sheriff is of such high regard, that generally no 
averment shall be admitted against it ; as, if A. be return^ to be out- 
lawed, he cannot say that he was only fuar^o or guin^o exactus. Kit. 
280. 

If a sheriff returns issues upon B., it cannot be averred by A., to save 
the issues, that his name is not B. 2 Kol. 462. 1. 5. 

If a sheriff, in redisseisin, returns, accessi ad terras, &c. it cannot be 
assigned for error, quod non accessit. 1 Leo. 183. 

If coroners make a return, it cannot be said that only one made the 
return. R. Ray. 485. 

If a sheriff returns, scire feci A. tenen. un. mes., A. cannot plead 
tenet. R. Cro. El. 872. R. 2 Mod. 10. 

But, where his life or inheritance is in jeopardv, an averment shall 
be allowed against the return; as, if A. be outlawed for felony, he 
may say that he tendered surety before the fifth county. 2 Rol. 462. 
1. 15. 

So, if a summons be returned in a prtecipe quod redded, the tenant 
may say that he was summoned by another name, for otlierwise he will 
lose by default. 2 Rol. 462. 1. 10. 

So, if a return be by an improper officer ; as, if upon a certificate 
obtained by the attorney-general, to certify whether A. be outlawed, 
the coroners return that he is outlawed, A. may say, nm tdlagaL, for 
the sheriff was the proper officer to certify the outlawry, though it be 
pronounced by the coroners. R. Dy. 223. a. 

So, by the st. W. 2. 39. if the sheriff returns none, or too small 
issues, it may be averred that he had greater issues ; upon which there 
shall be a writ of inquiry to the judge of assise. 

[The return of the sheriff is conclusive against him, since thereby he 
recognizes the act done as his own; tlierefore he is liable to treble 
damages at the suit of the party grieved, under stat. 29 EUz. c. 4. if it 
appear by his return that greater fees have been taken in executing a 
writ than are allowed by that statute. 2 T. R. 148.] 

[No averment can be taken in pleading against the sherifPs return. 
15 East, 378.; if &lse, the remedy is by action. Loffi. 37L] 

"IBaD return. 

Vida Abate«ient, (H 15.) 


Vide 


iFaise return. 

Vide PaBLiAll£liT> (B If) 
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Vide more conceniing Retpm, in Amfiidmeiit, (G 1, 2.) Certi- 
orari (G), — Execution, (C 7.) — Habeas Corpus, ^1, &c.-:-L) — 
Mandamus, (D 1, fcc.) — Parliament, (D 19.) — Header, (B5.)— 
Process (B). — Rescous, (D 4, &c.) 


RETRAXIT. 

Vide PiJEADER, (X S.) 


REVENUE. 

[(A) <Z0rportation.] 

[Goods shipped as for exportation, but with the intention of re-land** 
ing contrary to law, are liable to seizure, though on board. 1 B. & P. 
267.] 


[(B) 3[uDicial pcocecDtng0.] 

[The regulations for preserving the revenue are properly cognizable 
in the exchequer, and any action relating to them may be removed into 
the exchequer. 1 Aust. 220.] 

[The removal of actions in which the revenue is concerned, operates 
by way of injunction. 1 Aust* 205.] 

[(C) mcm,] 

[The officers of revenue have not any privilege of being sued in the 
court of exchequer. 1 Aust. 217.] 

[Money had and received will not lie against a revenue officer, for an 
over-payment which he has paid over. Cowp. 69.] 

[An action of trespass against revenue olBScers for their conduct in the 
execution of tlieir office, may be removed from the other courts of law 
into the exchequer office of pleas. 1 Aust. 205.] 

[The exchequer will remove into its own court proceedings com- 
menced against all revenue o^icers in the courts of great sessions in 
WalcS) for acts done in execution of his duty. 1 Price, 206.] 

[The executor of a deputy quarter-master-general, is compellable to 
account before the commissioners for auditing public accounts, though 
no insuper was set, nor was the testator put m charge during his life ; 
and though the account in which the insuper appeared was not de- 
clared till seven years after his decease. Wightw. 369.] 

[The party is killed within the meaning of the stat. 19 Geo. 2. c. 34. 
s. 6. in that place in which the shot was fired, or other act done wliich 
produced the death. 12 East, 224.] 

[(D) (SoPmtment o^entd.] 

[Where a person receives commission money as an (t^nt, he shall 
not be allowed to charge government any more than the sum actually 
pud for the article iumished. Wightw. 10.] 

rarliamen^ (H 20.) — Hwrogative, (O 39, &c. 87, &c.) 

U 2 REVER- 
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REVERSION. 

Vide CoFTHOUty (C 13.)— Devise, (N 19.) — Estates, (B 10, 11, 
13. SI.) — Officer, (B 13, 14.) 

REVERSIONER. 

Vide Receipt, (A3. — B 3.) — Recovery, (B 7.) 

REVERTER. 

Vide Pleader, (3 E 3.) 

REVIEW. 

'Bin of reoicto. 

Vide Chancery, (G). 

(Eommidoion for reoieto. 

Vide Prerogative, (D 16.) 

REVIVOR. 

Bill of reoitjor. 

Vide Chancery, (F). 

RE-UNION. 

Vide Franchises, (G 1.) 


REVOCATION. 

Vide Arbitrament, (D 6.) — Chancery, (4 0 1, &c.) — Copyhold, 
(F 18, 13.) — Devise, (F 1, 2.) — Esglise, (H 10.) — Pojar, 
(A 1.)— Uses, (L2, &c.) 


REVOUCHER. 

Vide Voucher (C). 


[REWARD.] 

^One who recdves a reward, offered for a discovery whidi he was 
enabled to make, in consequence of another having communicated to 
him her suspidons, as she stated, for his own benefit, is not liable to 
her finr any part of it 1 M. & S. 108.] 
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RIGHT. 

Vide Dkoit. ~ Gabbants' (F — G). — - Gbant (D). — Plbadsb* 
(£22.) — Reuease, (B 1, &C. — £2.) — Remitteb, (A 1, Ac. 
-C2, 3, 4.) 

Eigfbt of oDt)otoOon. 

VideDismes, (M 10.) — Qitabe Ihfedit, (B 1.) 

TBare rigbt. 

Vide Assignment, (C 2.) 

Higbt door. 

Vide Dboit, (C 1, &c.) 

Common ri$bt. 

Vide CoPTHOLD, (S 16.) — Dishes, (K 1. 14.) 

Higbt upon a Dioclnimer. 

Vide Droit, (F). 

Higfbt of Doipci:. 

Vide Dower, (G 1.) 

Higbt Of potent. 

Vide Droit, (B 1, &c. — D). 

lg)rescriptibc right. 

Vide CopYHOLD) (S 17.) 

Higbt of Uioto. 

Vide Guardian, (H 1.) 

JKHrit Of right. 

Vide Battele, (A 2.) — Droit, (B 1, &c. — £, &c.) 


RIOT. 

Vide Forcible Entry, (D 8, &c.) — Justices op Peace, (B 9.) 


[RIVER.] 

£On a question whedier a creek be a public navigable river or not, 
instmees of persons gjoing up it for the purpose of cutting reeds, and on 
parties of pleasure, without the consent of the person clamiing exclusive 
property in the creek, are evidence suflBcient lor the juiy to presume it 
a public river. 1 Mars. 813. 5 Taunt 704.] 

[The right to the soil of a navigable river belongs, by presumption of 
law, to the king, not to the owners the adjoining land. Doo^ 441.] 

Us C The 
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[The public have no right, tirithouf a special custom, to tow upon 
the bttfAs 6f andent navigable rivers. 8 T. R. 253. 

[A navigable river in the king’s highway, for the use of himsdf and 
his subjects. Loffl. 556.] 

[Semble, that the right to the use of the water of rivers as an ease- 
ment to lands contiguous to rivers, is a right of occupancy. The first 
settler may use os much as he please; but, having taken a certain quan- 
tity by a channel of a certain dimension, and another person having 
settled lower down the stream, and taken the use of the water subject to 
the then definite use of the water by the first settler, the latter is entitled 
to enjoy as much as he can so occupy in a similarly definite manner, and 
though the prior settler might have previously used all the water, he 
cannot then abridge the use ot the second settler and occupant. 2 Smith, 
821. 6 East, 208.] 

[A right to drown a neighbour’s lands, during arbitrary periods, is 
not restricted to the measure of the accustomed exercise thereof. 
5 Taunt. 454*.] 

[Case against a corporation for not repairing a creek in which the tide 
of the sea ebbed and flowed (but not saying that the creek was a navi- 
gable river) as from time immemorial, they had been used, is well 
enough, without laying the obligation to be ratione tenured^ or For other 
speciu cause, and witnout laying special damage. Cowp. 86.] 


ROBBERY. 

Vide Appeal, (A 2.) — Justices, (O 1, &c. — Y 8.) •— Pweadeb, 

(2 S 4.) 


[ROCHESTER.] 

[The attorneV'general cannot himself issue a certiorari to remove the 
record of an indictment for murder, found at the sessions for the city of 
Rochester ; but, upon his application to the court of K. 6., the court 
grant it as of course, with an habeas corpta to bring up the prisoner. 
4 M. & S. 442.] 


ROGUES. 

Vide Justices, (S 9/)' — Justices of Peace, (B 76, &c.) 


ROLLS, 
of tfte rono. 

Vide CHA^'CE^ly, (B 4.) 


BOY, 


ROUT. 

Vide Fohceasie (D 8| 8cc,) 
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(A) Cbe liing of CnglonO ; ftibo j^ali be« 

(A 1.) By descent, h^ra. 

(A 2.) By whdt rules the descent shall be governed, 
p. 296. 

(A S.) By act of parliament, p. 296. 

(B) SigKs oftiiieitiitir. p.29t. 

(C) ^otottatiOn. p.29A 

(i)) of tbe fiing. p. 

(£ 1.) COuhdt of 

(E 2.) Privy council : “i* Ptesidfeht of the COUficU. 

(E 3.) The residue bf the council, p. 299. 

(E 4..) The duty of a privy counsellor, p. 299. 

(E 5.) The powers pi 300* 

(F) Cfte^ticeii. 

(F 1.) ThO privileges of a queen consort, p. 800. 

(F 2.) Atirim regititk. p. 301. 

(F 3.) Queen dowager, p. 301. 

(G a.) 3fi8fiB(ue Of tfec fting:, tfte prince, p. 3bi. 

[(G b.) Carriage of tbe rogal famiig.] p. 303, 

(H) Ciiotoo regni. 

(H 1.) The authority of the cUstos. p. 303. 


(A) Cbe Wng of Cnglano; tofjo oball 

(A 1.) By descent. 

The king of England holds his kingdom, by descent, upon which 
his succession is attendant. 7 Co. 10. b. Calvin. 

And therefore if a king, having a defeasible estate, dies s^sed, the 
descent tolls the entry of him who has the right, which could not be, 
if the title of the successor was by succession, and not by descent. 
7Co. 11. a. Calvin. 

And the king’s title is complete by descmit, )ns corohathm, 

wWvh is h«t a fewBony* 7 Go. 10..J1. CtdTiu, 

y4 Awl 
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And therefore high treason may be committed before} as well as 
after it R. 7 Co. 11. a. Calvin. 

SO} he begins his reign upon the day on which his ancestor died. 
B« per all the J. 1 And. 44. Bend. 79. 

(A 2.) By what rules the descent shall be governed. 

lie descent of the crown varies from the ^neral rules of descent 
as to a subject; and therefore, if the king dies without issue male, 
having several daughters, the descent of the crown, and lands of the 
king, shall be to his eldest daughter only. Co. L. 15. b. 

So, if he dies without issue, or brother, having several sisters, it 
shall be to the eldest. Ibid. 

If he has a son and a daughter by one venler^ and a son by another, 
and the eldest son enters, and dies, the other son shall have it, and 
not the daughter of the whole blood; for possessiofratrisy or half 
blood, does not take place. Ibid. 

If a king, by descent on the part of his mother, purchases land to 
him and his heirs, it shall descend with the crown to the heir of the 
pfurt of the mother, and not to the heir of the part of his father. Ibid. 

[The rule that the half-blood shall not inherit, does not affect the 
succession to the crown. Loift. 398.] 

(A 3.) By act of parliament. 

So, the descent or succession of the crown may be limited by act of 
parliament. Vide Parliament, (H 18, 19.) 

So, by the st. 4 & 5 An. 8. 8c 6 An. 7. if any shall maliciously, ad- 
visedly, and directly, by writing or printing, maintain that the king and 
parliament of this realm cannot make laws to bind the crown of this 
realm, and the descent, limitation, inheritance, and government thereof, 
he shall be guilty of high treason. 

And if, by preaching, teaching, or advised speaking, he so maintain, 
he shall incur z.pr(smunir€. 

So, qualifications may be required of him who shall be admitted to 
the possession of the crown, for want of which he shall be excluded. 

By the st. 1 W. 8c M. 2 Pari. 2. every person, who shall be recon- 
ciled to, or hold communion with the church of Rome, or profess the 
popish religion, or marry a papist, shall be excluded, and for ever in- 
capable to inherit or enjoy the crown, 8cc. And in such case, the people 
axe hereby absolved from their allegiance, and the crown shall be en- 
joyed by sucli, being protestants, as should have enjoyed the same if 
the person so reconciled, 8cc. were naturally dead. 

And every king, on the first day of his first parliament, or at his 
coronation, which shall first happen, shall repeat and subscribe the de- 
daration against popery in the st. SO Car. 2. 

So, by the st. 12 8c 13 W. 3. 2. every one who succeeds to the 
crown by the limitation of the same statute. 

And by the same statute, every one who shall hereafter come to the 
possession of the crown, shall join in communion with the church of 
jBngland, and not go out of his realms (repealed by I Geo. 1. stat. 2. 
ch. 51.) without consent in parliament 

So, the king cannot subject his kingdom to the pope, or any other, 
or to the payment of a yeerly tribute to him, without the assent of the 

lords 



The style <^the Un^. <8^7 

lords and conunonst SEd. 1. 2 Rol. 163. 1. S5. R. in Pari, 40 Ed. S< 
4 Inst. 13. 

(B) C6c fittgle Of tbe feinjy. 

The style of the king is not parcel of his name. 

Yet, upon the omission of an usual part of the style, a writ shall be 
quash^; as, an omission of Scotia^ &c. 2 Lev. 223. 

William the Conqueror was styled Will. Bex, or W. lUx Anglorum^ 
Co. X^. 7 • a. 

W. Rufiis, W. BeXf or Rex Anglormi^ or Dei Gratia Rex Anglarum^ 
Co. L* 7. a. 

Hen, 1. and Stephen, Hen. or Steph. Rex Anglorumj or Dei GratiA 
Rex Anglortm. Ibid. 

Matildis^ Imperatrixj H. Regis Filia^ et Anglorum Domina^ 

Ibid. 

Hen. 2. H. Rex Anglia^ Dtix Norman, et Aqttiiania^ et Comes An^ 
dergamte. Ibid. 

So, Ric. 1. and K. John; but the last added Dominus Hibemiae. 
Co. L. 7» b. 

Hen. 3. had his style as K. John, till the 44th year of his reign, when 
he was styled only Rex Anglia^ Dominus Hibernia^ mdDux Acquitanice. 
Ibid. 

So, Ed. 1,* 2, and 3. till the 13th year of his reign, when he was 
styled Edw. Dei GratiA Rex Anglia et Franciasy et Dominus Hibernia. 
Ibid. 

So, R. 2. Hen. 4. and Hen. 5. till the 8th year of his reign, when 
he was styled Henricus Rex - Anglia^ Hares et Regens Franciay et 
Dominus Hibernia. Ibid. 

Hen. 6. was styled H. Dei Gratia Rex Anglia et Franciay et Dominus 
Hibernia. Ibid. 

After his restoration he added, ab Inchoatione Regni sui 49, et Recap- 
tion. Regia Potestatisl. Ibid. 

So, Edw. 4. Ric. 3. and Hen. 7. wexe styled as Hen. 6. before his 
deposition. Co. L. 3. b. 

And Sovereign Lord, Liege Lord, Highness, or Kingly Highness, 
were appellations used to the king before uie time of Hen. 4. to whom 
Grace was attributed, Excellent Grace to Hen. 6., Majesty to Hen. 8. 
Co. Itf.'7* a. 

Hen. 8. was styled H. Dei Gra. Rex. Angl. et Fran, et Dominus 
Hibem. in the beginning of his reign. Co. L. 1. b. 

In the 10th year of his reign, he added Octavusy Hen. Octavos Dei 
Gfra., &c. Ibid. 

In the ISth year, he added, Fidei Drfensor. Ibid. 

In the 22d year, Supremum Caput Ecclcsia Anglicania. Ibid. 

In the 23d year he was styled, H. 8. Dei Gr. Ang. Franc, et Hib. 
Rexy Fidei Defensor y et in Teird Ecclesia Anglicana et Hibem. Supre- 
mum Caput. Co. L. 7. b., and this by the st. 35 H. 8. 3. 4 Inst 344. 

So, Ed. 6. and Mary, in the beginning of her reign ; but she soon 
mitted Supremum Caput. Co. L. 7. b. 

After her marriage with Philip, the style was Phil. 8c Mary, Dei 
Gra. Rex et Reg. Angliay Franciay Neapolis. Hierosol.^ et Hihem.y Fidei 
Dfensor. Princip. Hispan.et Scidl*^ Archd* Austria DuceSi 8c& 

Q.Elk. 
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Q; Eli 2 < ifm stjrlid Eliz. Dei GratiA Ai^Uai Franeuet et Hibtnua 
Begina Fidei Dfferuor. 

So. Jam. 1., Cha. 1. & 2.. Jam. 2. &c. each was styled. Dei GratiA 
jingluF, Scotice, Franda, et Htbemite Fidei Drfensor. 

(C) ^oironartom 

Coronation is thei usual ceremony for the inauguration of the king. 

, William the Conqueror, and his successors, were all corona im^itu 
Brad. 190. 217. 233. 298. 421. 462. 522. 

At the time of the cothnation^ the consetit of the people was usually 
asked. Bra. 190. 

So, an oath was usually required of the king, tO do justice, maintain 
the peace, the laws and liberties of the church and kin^om. Bra. 190. 
21 7. 234. 421. 522. Bract 1. b. Stamf. P. C. 99. a. 

And sometimes, by his oath, he was bound to do some particular 
things; as, Stephen. Bra. 272. 

By the st. 1 W. & M. 6. every king and queen of this realm, at the 
Cotoiiatiion, shall swear to govern according to the statutes, laws, and 
customs of the realm ; to cause law, and justice in mercy, to be exe- 
cuted; to maintain the laws of God, the protestant religion established 
by law^ the rights and privileges of the clergy. 

And by the st. 12 & 13 W. 3. 2. every king and qiieen, who succeeds 
to the crown by virtue of the said act, shall have the coronation^^ath 
administered to him at his coronation, pursuant to the said act. 

But the king is complete before his coronation. Vide ante, (A 1.) 

(D) 2)ignitg of tfte fi(itg» 

The king of England has two capacities, natural and politic. 7 Co. 
10. a. Calvin. IM. Com. 213. 

In respect of his politic capacity, the king never dies. 7 Co. 10. b. 
Calvin. 

Bo, the king never has disability by infancy or nonage. 7 Co. 12. a. 
Calvin. R. A Com. 213. 

So, if the king be attainted for high treason; when the crown descends 
. or comes to him, the attainder is discharged, and he is able ipso /ado, 
when he takes upon him to be king. R. 1 H. 7- 4. b. 

So, the king cannot be seised to the use oi^ or in trust for another. 
Lane, 54^ 

And therefore, if a trustee be attainted for treason, the king shall 
have his moiety Or share to himself discharged from the trust. R. 
Lane, 54. 

So, the king is supreme within his realm. Vide Preerogative, (D 17.) 

The crown of England is an imperial crown. Dav« 61. a. by the sU 
24 H. 8. 12. 

By the st. 16 R. 2. 5. it was declared that the crown of England hatli 
been so free at all times, that it hath been in no earthly subjection, but 
immediately subject to God touching the regality of the same crown, 
and to no other. 

So, the dignity of die king continues, though he be in u foreign 
realm* 7 Co, 15. b. Calvin. 

A folony or other offence in the king^s palace, if he be at Paris, Ac, 
be piwlsked by the marshal of the Marshetsea* 7 Co< b« 



Council ^ the king. 909 

!f ik fiiirdgn king be in England, hn sUall be allofwed thd title 
and privilege of a king ; for supreme et iiifima dignitas eslt universalis^ 

7 Co. 15. b. 

And therefore he ought to sue, and shall be sued by the name of 
Idnjt ; otherwise the writ abates. Ibid. 

But a foreign king sh^ be subject to the laws here. 

(E 1.) Council of tbe filng. 

The king has several councils. Co. L. 1 10. a. 

(E2.) Privy council. 

For matters of state the king has his privy council. Co. L. 110. a. 

(E 2. a.) President of the council. 

By letters patent one has been constituted, from ancient times, pre- 
sident of the council durante beneplacito. 4 Inst. 55. 

In the time of king John there was a president of the council. 
4 Inst. 55. 

And there was in s^*eral subsequent reigns, except in the time of 
queen Elizabeth. 4 Inst. 55. 

By the st. 21 H. 8. 20. the president of the council shall be associate 
in all acts appointed by the statute to be done by the chancellor, trea- 
surer, or privy seal ; as, naming sherifi^, setting prices of wines, &c. 

He ought to attend the kin^s person, to represent to him the aifiiirs 
of the council. 4 Inst. 55. 

(E 3.) The residue of the council. 

The residue of the council consists of such a number os the king 
pleases. 4 Inst. 58. 

And by the custom of the realm, upon summons to the council, 
and taking the oath of a privy counsellor, each of tiiem continues of 
the councu during die king’s life without letters patent or other grant. 
4 Inst. 54. 

(E4.) The duty of a privy counsellor. 

A privy counsellor by his oath is required, as far as discretion suf- 
fers, truly to counsel the king, in all matters treated in the council^ or 
by hini as the king’s counsellor. 8 Rush. 967. 

And in all things that may be for the king’s honour and behoof, and 
to the good of his realm and subjects, without partiality, not leaving so 
to do for love, meed, doubt, or dread of any. 

To keep secret the kin^s council, and all communed in council, ^ 
without publishing it by word, writing, or otherwise, to any out of the 
council, or to any of the same council, if it touch him. 

Nor, for gift, meed, or promise, to promote, favour, or hinder any 
matter treated or done in council. 

To help with all his might the same council in all that shall be 
thought by it for the universal good of the king and his laftd^ and the 
peace of the same. 

To withstand any, of what degree soever, that shall attempt or intend 
the contrary. 

And generally to do all a good and true counsellor ougjbt to do to his 
sovereign. ^ Inst, 54* 
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They ought to consult of, and for the public good, the honour, safety^ 
and profit of the realm. 4* Inst. 53. 

E^h of them ought to be expert, provident for the king, parcus $ui 
nec (widus alienu 4 Inst. 53. 

[Oaring money to a privy counsellor, to procure tlie reversion of an 
office in the colonies, of the gift of the crown, is a misdemeanor at com- 
mon law, punishable by information, even though it is a saleable office. 
4 B. M. 2494.] 

By the st. 12 8c 13 AV. 3. 2. after the limitation settled by act 
takes effect, all resolutions taken in council shall be signed by such of 
the council as shall advise and consent to the same. 

And all matters relating to the well-governing of this kingdom, pro- 
perly comizable in the privy council by the laws and customs of this 
realm, shall be transacted there. But by the st, 4 8c 5 An. 8. these 
clauses are repealed. 

(E 5.) The power. 

The privy council may commit a criminal, as an incident. Skin, 597. 

So, any of the privy council. Semh. 5 Mod. 81. Skin. 599. 

So, a secretary of state. Skin. 598. 

And the commitment may be to a messenger till examination, or for 
a little time, till a removal to gaol. Skin. 599. 

[Before 3 Car. 1 . all privy counsellors exercised the power to com- 
mit; they then disused it, but still prescribed to committer mandatum 
regis: but that first power was not warranted ; they ought only to com- 
mit in council, not out of it. The mandattmi regis is only his mandate 
in council. 2 Wils. 275.] 

But by the st 16 Car. 1. 10. the king or privy council have not juris- 
diction, 8cc. by bill, petition, &c. to draw into question, determine, 
or dispose of the lands, tenements, goods, or chattels of any subject. 

So, the privy council cannot lay an imposition, tallage, or charge 
upon the subject in any manner. 2 Rol. 174. 1. 10. Vide Parliament 
(H 9, 8ic.) 

[The king in council cannot decree in personam in England, (ex- 
cept in some criminal matters,) therefore cannot decree an agreement 
that is disputed. 1 Vesey, 444.] 

[The law committee of the privy council cannot send a case to a 
court of law for their opinion. Dougl. 344.] 

(F) CDe queen. 

(F 1.) The privileges of a queen*consort. 

The Queen, consort of the king, is a person exempt by the common 
law, ana has capacity to sue and be sued alone without the king. 
Co. L. 133. a. Vide Action, (B 2.) 

So, she has capacity to take lands and tenements by grant to her 
from the king himself. Co. L. 133. a. 2 Rol. 213. 1. 20. 

So, she may make grants, and take estates by herself, without the 
king. Co. L. 133. a. 2 Rol. 213. 1. 30. 4 Co. 23. b. 

She may give a bond or other specialty. 2 Rol. 213. 1. 25. 

So, the queen has privilege, ^at she shall not be amerced. Co. 
L. 133. a* 

• Nor, 
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Nor, find pledges. Co. L. 133. a. 

Nor, pay toll. Co. L. ISS. b. 

So, ihe queen has the disposition of her servants, exclusive of the king. 

And therefore, if the king grants to another to be saddler to the 
queen, it will be void ; for he ought to be a servant to the queen by 
her own grant Dub. 2 Rol. 213. 1. 42. 

So, sometimes the king grants that she shall have the same remedy 
as die king for the recovery of her debts. Mad. 247. 

(F 2.) Aurum regirue. 

So, by the common law, there is a duty to the queen consort, pro» 
ctntem marcis, una marca^ de its, qui spontc se Migant to the Idng. 
12 Co. 21. 

It is called the tenth part. Bio. Norn. Verb. Queen Gold. 

And therefore, if a subject sponte se ohligat to pay money to the 
king for licence to alien, or purchase in mortmain^ this duty accrues 
to the queen. R. 12 Co. 22. 

Or, for the grant of a fair, market, or other franchise, or liberty 
granted by the king de naoo* 12 Co. 22. 

Or, for the restitution of liberties. Mad. 240, 241. 

But it is not due upon a fine to the king by judgment, or for an 
alienation, or otherwise for money paid to the king by compulsion. 
R. 12 Co. 21. 

Nor, for money paid to the king in consideration of a lease, or 
grant of possessions, or any revenue of the king. R. 12 Co. 21. 

Nor, for money paid for tlie grant of a fair, market, waifs, &c. or 
other franchise in esse^ 1 2 Co. 22. 

Nor, for money given by a subject to the king, ex gratid : for he is 
not bound to this. R. 12. Co. 21. 

(F3.) Queen-dowager. 

The hospital of St. Catherine was founded by Eleanor dowager of 
K. H. 3. witli reservation of the patronage sibi et reginis succedentibus ; 
wherefore the queen dowager shall always have tlie nomination of a 
master, when there is not a queen consort in esse. R. Ca. Ch. 215. 
Skin. 15. 

So, though there be a queen consort Per Hale, Co. Cb. 215. 

So, if a queen consort grants, it is not determined when she be- 
comes dowager. R. Skin. 15. 

(G a.) 3i®5ue of the tbe prince. 

The eldest son and heir apparent of the king is called the prince, 
quasi primus post regem. Dod. Noby. 9. 

King Ed. 3. by his charter 18 Mart. 7 Ed. 3. at Pontefract, created 
his son Edward the Black Prince (then but three years of age) Comitem 
com. palat. Ceslriee habend. sibi eth^edibus suisy regibus Anglia:. 4 Inst 
244. 

By charter 17 Mart 11 Ed. 3. he created him duke of Cornwall, 
habend. eidem duciy et ipsiusy et hcen'edum suorvmy regum AnglitCy Jiliis 
primogenitisy et dicti loci ducibus in regno Anglia: hcerediiarie successuris. 
Which charter was established by authority of parliament. R. 8 Co. 
The Prince’s case^ 16. . 

By 
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By chi^r established by authority of parliament 17 Ed. 8. he 
created him Principem Wallia^ habend. sibi et haredibus sms^ regibus 
Angluej imperpetuumf and invested him by a chaplet of gold^ a gold 
ringy and a silver vrandjuxta morem^ but now a golden wand is used. 
4 Inst. 243. 

And, therefore, every first-born son of such a king, as is heir to the 
Black Prince, immediately upon the advancement of his fother to the 
crown, shall be duke of (^mwall in the life of his &ther, (to whom 
he is heir apparent,) without other creation. R. 8 Co. The Prince’s 
case, 16. b. 29. b. 

And shall have a fee-simple in such dukedom, and the possessions of 
the duchy, though it does not descend according to the rules of the com-^ 
mon law. R. 8 Co. The Prince’s case, 27. 

And his wife shall be endowed. 8 Co. The Prince’s case, 7- 

So, if the prince be created Princeps Walli^e or Comes CestrUe^ he 
has a fee-simple, though it be limited to him and his heirs, -kings of 
England. 

But the prince shall not be Prince of Wales, or Earl of Chester, 
till creation ; for, upon his death, or advancement to the crown, these 
dignities are merged and extinct in the crown. 4 Inst. 243. 1 Bid. 1 S3. 

And the patent of creation shall be inrolled in B. R. 1 Bui. 13S* 

So, if the first-bom son of the king dies in the life of his father, 
his first-born son shall not be Duke of Cornwall without a special 
creation, though he be heir apparent to the crown ; for he is not the first- 
born son of a King of England. R. 8 Co. 29, 30. The Prince’s case. 

So, the first-born daughter of the king shall not be Duchess of 
Cornwall, though she be heir presumptive to the crown ; for it must 
be a son. R. 8 Co. 30. a. The Prince’s case. 

So, if the king’s eldest son dies, his second son, though he be heir 
apparent, shall not be Duke of Cornwall, without a special creation ; 
for he was not the first-born son. 8 Co. 30. a. The Prince’s case. 

The Prince shall be immediately seised of the duchy of Cornwall, 
and all possessions belonging thereto. 

But till a prince is born, tne king is seised of all the possessions. 

So, if there be not a queen consort, or dowager, tlm king shall be 
seised of all their possessions. R. Ca. Ch. 215. 

So, the king may present to an advowson, and his clerk continues 
after a prince is born. Ca. Ch. 215. 

So, if he nominates the master of an hospital, &c. II. Ca. Ch. 215. 

Yet, a lease for years by the king, determines by the birth of a prince. 
Ca. Ch. 215. 

The prince of Wales had many privileges allowed him by the law. 

[Revival of information by his attorney-general at his death. 
Wightw. 134.] 

Tne prince, as well as the king, has used to send letters to the 
exchequer, for favour, or excuse to his attendants. Mad. 626. 

So, a grant by the king to the prince does not make an alienation 
from the crown ; for the hmd continues parcel of the crown. Pfd. 89. 

[(G b.) Carriage of tbc roual familg.] 

[Vide 12 G. 3. c. 11.] 

If die king be absent out of the reohn, he by hU letters putent mny 

con- 



CtuUa regt^ aP9 

conadtate on^ or more^ to be ctutot re^i io his abseace. 2 last. 2iS. 
4 Inst 6. 

And he shaU be called the Mrfju^kiert or guardian of the realm. 

Mad. 21, 22. 

(H Cu0to0 regnt. 

(H 1.) The authority of the custos. 

The chief jtisticier presides in all cases criminal and civil) and in the 
excheauer. Mad. 21. 

He holds pleaS) lets the king’s manors, &c. and makes allowances to 
accountants in the exchequer. Mad. 135. 

Such aistos^ or guardian, is quasi prarex. 2 Inst 26. 

And may summon a parliament in the king’s absence. 2 Inst. 26. 
Vide Parliament, (El.) 

But there ought to be a special commission to him to hold, and pro« 
cecd in parliament. 4 Inst. 6. 

The writ of summons to parliament shall be tested by him. 4 Inst. 6. 
All original writs shall be tested by him. 2 Inst. 26. 

By the st. 8 H. 5. 1. a parliament held by writ of summons from the 
guardian of the realm, when the king is abroad, shall not be dissolv^ 
by arrival of the king. 

adisent of tDe iting. 

Vide Parliament, (L ^ 2 .) 

'Bcncb. 

Vide Courts, (B 1, &c.) 

Hing’d cborter. ■ 

Vide T?iade, (B — 1.) 

Hing’d grant. 

Vide Grant, (G 1, &c.) — I reland, (D). 

Hing’d judticed. 

Vide Justices, (K 8.) 

Hing’d protection. 

Vide Abatement, (F 11.) 

Hing’d tenant. 

Vide Alienation, (A 1, 2.) 

Vide more concerning the King, in Action, (B 1. — C 1.)—? Administra- 
tion, (B 3.) — Ancient pemesne, (C 1.) — Ann, Jour, & Wast. — As- 
s^ment (D).— Chase, (A 1, 2.) — Condition, (A 3.) — Copyhold, 
^ 12.}~p^tt^ (G 1, $fc.) — Dismes, (C 3. — E 3. 7.) — Ecclesiastical 
' Persons ( A),— (H 5) 6,8.)— JEwcution, (B 1, &c.)— HospW 
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SACRAMENTS. 


(B — C).*— ldtot,(C — D4.)—* Justice^ (Kl, &c.) — M<mqr,(B6, 8tc.\ 
— Officer, (K 10 .) — Pardon (A). — Parliamenl^ Dl.— F Z, 2..1- 
G10.—H 2, 4. 20. 24.— L 10. 34. 42 . — R8.)—PatentfJA—Cj. 
&c.)—Prxrogative per totam.—Fraescriptioa, (F I.j— Teniim-- 
Viscount, (C 3.— Visitor, (A l.)—War, (B 1, &c.) 


ROYAL MINES AND FISHES. 

Vide PnsROGATin, (DSO.) 


SABBATH. 

Vide Temps, (B 3.) 


SACRAMENTS. 

(A) Clie !5acfmwcnt0 5 ijoto aDmint0tercD. infra. 

(B) 0eti]icc. infra. 

(C) mbo nia?? aDinmi0ter. p. 305. 

(D) HemeDp for not Doing: it. p.305. 

(E) penaltg for neg:lect of t&e 0acrament ano of 

Ditjinc 0croice. p. 306. 

(F) lg)rofanation. p.307. 

(A) Cbe 0acrament0 ; boto oDininiotereo. 

By the st. 1 Ed. 6. 1. the blessed sacrament shall be ministered to 
the people in both kinds, except necessity otherwise require. Revived 
by the st. 1 El. 1. s. 14. 

By the st. 1 El. 2. and 13 & 14 Car. 2. 4. all ministers, &c. shall 
administer both sacraments according to the order and form of the 
book of Common Prayer, &c. 

And by the st. I El. 2. all laws, &c. whereby other administration of 
sacraments is established, shall be void. 

By the st 24 H. 8. 12. all prelates, pastors, &c. shall minister sacra- 
ments, &c. to all subjects of the realm, notwithstanding citation, inhi- 
bition, &c. from the see of Rome, &c., and he who by occasion of such 
Inhibition, &c. reiiises to administer them, shall have a year’s imprison- 
ment, and fine and ransom at the king’s wUl. 

(B) DiDinc 0Crtzice. 

By the st 1 El. 2. and 13& 14 Car. 2. 4. all ministers in cathedral, 
parish church, or other place of public worship, (except a rongrognti"" 
tolerated by the st. 1 W.& M.8.) shall be l^und to use morning, 
evening and all other public prayer, in the order and form prescribe 
thel^k of Common Prayer, && And all Iaw% w hei rly othw 
service or common prayer is established, shall be void. ^ 

And 



Who fMjf adminkter. dO& 

And by the st IS & 14 Car. 2. 4. s. 17. no other form shall be used. 
By the st. 24 H. 8. 12. he whO| by occasion of inhibition, citation, 
&C. from the see of Rome, &c. shall refuse to use divine service, &c. 
shall have a year!s imprisonment, and .fine and ransom at the king’s 
will. 

By the st. 1 El. 2. if any parson, idcar, &c. refuse to use the com- 
mon prayer, or use other mrm, for the first offence he slmll forfeit a 
year’s profits of all his spiritual promotions, and six months imprison- 
ment without bail ; for the second offence shall be deprived and suffer 
a year’s imprisonment ; for the tiiird offence shall be deprived and im- 
prisoned for life. 

But it is not sufiicient to say, that he used alias preres atU alio modo, 
unless he used others in lieu of the common prayer. R. S Mod. 79. 

(C) dUbo man aDmmi0tcr. 

By the st. IS & 14 Car. 2. 4. s. 14. no person, not having then epis-^ 

a I ordination, shall administer the Lord’s supper before ne shall be 
ined priest, according to the form prescribed by the book of com- 
mon prayer, on pain of 100/. ; a moiety to tiieking, of the other moiety, 
half to the poor, half to him that shall sue, &c. 

(D) UcmcDK for not Doing: tt 

By the st 1 Ed. 6. 1. the minister shall not, without lawful cause, deny 
the sacrament to any that desire it. 

So, a parson cannot demand a fee for administering the sacraments ; 
as, for a christening; for no fee can be due but by special custom. 
1 Sal. 332. 

Nor, can it be due by custom, where tlie christening is in another 
parish. Ibid. 

Or, at another place or chapel, by another person in the same parish. 
R. 1 Sal. 332. 

By the st. 2 & 3 Ed. 6. 1. (revived upon the repeal of the st. 1 Ma. 2. 
made by the st. 1 Jac. 25.) and by the st 1 EL 2. applied by the st. 13 & 
14 Car. 2. 4. to tlie form then introduced, if any minister refuse to use 
the common prayer, or use open prayer or sacraments in other form, 
or preach or speak in derogation of it, for the first offence being con- 
victed at the next sessions by verdict, confession, or notoriety of the 
fact, he shall lose a year’s profit of all his spiritual promotions, and be 
imprisoned six months without bail; and if he have no spiritual promo- 
tion, twelve months ; for the second offence shall be deprived ipso facto 
of spiritual promotions, and suffer a year’s imprisonment, or, having no 
spintual promotions, during life; for the tliird ofience shall be deprived 
and suffer imprisonment for life. , 

By the st. IS & 14 Car. 2. 4. every minister, &c. in two months after 
promotion, shall read and declare assent to the common prayer, or be 
ipso facto deprived of all ecclesiastical promotions. 

And every incumbent, wh^^ having a curate, shall not read the 
common prayer publicly once^ month, being convict on confession, 
or oath of two witnesses before two justices of peace, forfeits for eve^ 
ofience 5/. ; on non-payment in ten days, to be levied by distress and sale 
to the use of the poor. Vide ante^ (A — ^B). 

VOJ..VIL X (E)J0^ 
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SACRAMENT. 


(E) J^enaltg for neglect of tpe oacrament ano of Ditine 

oertJice. 

By the st. 5 & 6 Ed. 6.1. all persons shall resort (having no reason- 
able excuse) to the parish church, or usual place of divine service, on 
every Sunday and noliday, and there abide during common prayer, 
preaching, and other service, on pain of punishment by censures of the 
church. 

By the st. 1 El. 2. he shall besides forfeit 12d. for every offence, to be 
levied by distress to the use of the poor ; of which act justices of oyer 
and terminer and assize, and mayors, &c. of cori)orations have cogni- 
zance at the next sessions ; and by the st. 23 El. 1, any justice of peace 
within a year and day after the offence. 

By the st. 23 El. 1. he shall, over and above, forfeit 20/. for every 
month’s absence ; and on certificate in B. II. by the ordinary, or a jus- 
tice of peace, of a twelvemonth’s absence, shall be bound to good be- 
haviour with two sureties in 200/. till conformity. A third part of the 
penalty goes to the queen, a third to the poor, and a third to tlie in- 
ibriner; but on submission at the sessions at the trial for the first offence, 
he shall be discharged. But by tlie st. 29 El. 6. the conviction shall be 
only in B. li. or at the assizes ; and by the st. 35 El. 1. the penalty shall 
be recovered by debt, &c. in B. R., C. B., or exchequer ; yet, by the 
st. 3 Jac. .justices of peace at sessions may enquire of all offences against 
former laws for not repairing to church. 

By the st. 29 El. 6. and 3 Jac. 4. on an indictment at the assizes or 
sessions, for not repairing to church or sacrament, proclamation may 
be made that the party render himself to the sheriff by the next assizes 
or sessions, and if lie appears not, his default shall be recorded, and 
there shall be judgment against him, as if convicted by verdict. 

By the st. 3 Jac. 4. the 12(/. for every Sunday may be levied by one 
justice, on confcssi()n or oath, within a montli after the fault, by distress 
aiul sale; and for want of distress, by imprisonment till payment. 

If there be a conviction iqmn the st. 29 El. 6. there shall be no in- 
formation by an informer afterwards upon the st. 23 El. 1. Lane, 60. 

By these statutes, if a person be convicted for a monthly absence 
from church, the conviction shall be certified into the exchequer, and 
if he pay not, within Easter or Michaelmas term after, 20/. for every 
month in the indictment, and 20/. for every month after, without other 
indictment, until his conformity or death ; process may go out of the 
exchequer to seize all his goods and two parts of his lands and tene- 
ments. 

And by tlie st. 3 Jac. 4. the king may either accept* 20L per mensenty 
or issue process against his goods, or two parts of his lands at pleasure. 

By the st. 23 El. 1. of which justices of the peace may enquire, he 
who keeps a schoolmaster who resorts not to divine service for a 
month, or is not allowed by the bishop, forfeits 10/. per metiseniy and 
such schoolmaster shall be disabled to teach youth, and suffer a-year’s 
imprisonment. And by the st. 1 Jac. 4. he who retains, forfeits 405. 
per diem. 

By the st. 35 £1. 1. (declared to be in force by tlie st. 16 Car. 2. 4.) 
if a person above sixteen, who hath without cause abseiit^ a month 
firom church, persuade any other not to resort to divine service or com- 
munion, 
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munioni or to impugn the queen’s authority^ he shall be committed 
without bail, till he conform ; and if he conform not in Aree months 
on request by the bishop, a justice of peace, or minister of tlie parish, 
shall at the assizes or quarter-sessions abjure the realm, and forfeit all 
his goods and lands during life; which abjuration at the sessions tlie 
justices shall certify to the assizes. v 

By, the st. 3 Jac. 4. if any willingly keep or harbour in his iiousc 
or service any servant or stranger, except parent or ward, who shall, 
without cause forbear for a niontli together to resort to divine service, 
he shall forfeit lOl. permensem. 

But, by the st. 1 W. & M. 18. the said statutes extend not to dis- 
senters, who acknowledge the Trinity, and are not Popish recusants, 
who shall take the oaths of allegiance and supremacy, and subscribe 
the declaration in the st. 30 Car. 2. st. 2. or shall make the said de- 
claration, and the declaration of fidelity and profession of belief there 
prescribed, which the justices of peace, at their quarter-sessions, shall 
administer and record, and who shall go to any open religious as- 
sembly allowed by that act. 

A Jhne^covci't is within the st 1 El. & 23 El. and an information 
lies against the husband. Dub. Sav. 25. 11. 2 Cro. 529. 

But by the st. 7 Jac. 6. if she does not conform within three months 
alter conviction, she shall be committed without bail by two justices, 
&c. till conformity, unless the husband pays 10/. per month, or a third 
part of all his lands at his election. 

Yet, this stat. 7 Jac. is no excuse upon the other statutes. 

2 Cro. 529. 

If the information be for ten months, it is well, though an absence 
for a year be alleged. 11. 2 Cro. 530. 

'Phe information may be in C. B. or exchecruer, since the st. 28 
(or 29.) El. 6. well as in B. U. Cont. 11 Co. 60, b. 61. a, 11* 
act*. Hob. 204. 

(F) lii^rofanation. 

By the st. 1 Ed. 6. 1. if any deprave or use contemptuous words of 
the sacrament, three justices of the peace {quonm unis) may take in- 
formation by two witnesses within three months, bind him to the 
cluarter-sessions, where he may be indicted, and, if convicted, suffer 
iniprisonincnt, fine, and ransom, at the king’s pleasure. 

By tlie st. 2 & 3 Ed. 6. 1. and 1 El. 2. if any minister preiicli or 
speak in derogation of the common prayer, being convicted at the 
next sessions by verdict, confession, or notoriety of the fact, he sliall 
for the first offence lose a year’s profits of all his sjiiritual promotions, 
and be impnsoned six months without bail, and if he have no spiritual 
promotion, twelve months ; for the second offence shall be deprived 
ipso facto of spiritual promotions, and suffer a year’s imprisonment, or 
having no spiritual promotion, during life ; for the third offence shall 
be deprived and suffer imprisonment for life. And if any, by songs, 
&c. deprave or despise the common prayer book, or cause any to use 
another form, or interrupt the using it, or the ministration of the 
sacraments, being convicted ut mpra^ for the first offence he shall forfeit 
100 marks, or on non-payment in six weeks be imprisoned six months 
wiAout bail; for liie second offence 400 marks, or on non-payment 

X 2 a year's 



soft SAFE CONDUCT. 

a year’s unprismment ; for the third offence all his goods and chat> 
tels, and imprisonment for life. 

As to profiination of the Sabbath, vide in Temps, (B 3.) 

As to pro&nation by cursing and swearing, &c. vide in Justices of 
Pea<^(B23.) 

Vide more concerning the Sacrament, in Officer, (K 7.) 


SAFE CONDUCT. 

Vide Admiralty, (E 8.) — Pkasrogatitr, (D 5 .) 


[SAINT ALBAN’S.] 

[The successors of the modem recorder of St. Albans, named in 
the charter of Cha. 2., have no right to appoint a deputy, the 
power therein given being confined to himself. 12 East, 559.] 


[SAINT ANDREW’S, AND SAINT GEORGE’S, 

HOLBORN.] 

[Masters in chancery are not rateable under the paving act, 1 1 Geo. 3. 
c. 22. for their apartments in 8outlianipton Buildings. 3 B. & P. 129.] 


[SAINT DOMINGO.] 

[During the late war, such ports in St. Domingo as were under the 
dominion of Christophe, were considered neutral. 2 Taunt. Si^.] 


[SAINT LEONARD, SHOREDITCH.] 

[An a{>t)eal under st. 8 Geo. 3. c. 33., (relating to the paving, &c. 
of St. Leonard’s Shoreditch) may be to tlie sessions, either of London 
or Middlesex. 4 T. II. 701.] 


[SAINT MARTIN’S.] 

[A collector of the assessed taxes is not prohibited from acting as 
a committee-man under 23 Geo. 3. c. 90. s. 4., for paving and lighting 
St. Mai’tin’s Parish. 1 M. & S. 482.] 


[SAINT NICHOLAS, DEPTFORD.] 

[The stat. 27 Geo. 2. c. 38. s. 6., autliorizes the churchwardens and 
parishioners, from time to time, to remove the collector appointed 
under its provisions, and appoint another; sect. 10., provides that 
certain governors and directors shall be appointed annually, and fixes 
the days. This circui^stance of providing for an annual appointment 

in 
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in the one oaset but not in the other, shows that the other appointinait 
was not to be annual. S M. & S. 502.] 


[SAINT NICHOLAS, ROCHESTER.] 

[The guardians of the poor of St. Nicholas, Rochester, are not a 
corporate body. They are regulated by statute 49 Geo. 3. c. 40. 
(local and personal.) A matidamus to the guardians, to restore the 
clerk and treasurer appointed under that act, does not lie, since he is 
merely a servant to a body of private individuals. 4 M. & S. 324.] 


SALE. 

Vide Action on the Case for a Deceipt, (A 8, 9.) — Bargain 
AND Sale. — Biens, (D3.) — Bye-Law, (E2.) — Distress, (D 7, 
8, 9.) — Market, (E). — Parliament, (H 5.) — Popery, (B 11.) 
— Sewers, (E 8, &c.) 

of ofSceo. 

Vide Officer, (K 1.) — Pleader, (2 W 27.) 


[SALVAGE.] 

[Where a ship cast on shore is not a wreck, the lord of tlie manor 
cannot entitle himself to salvage by interposing to secure it, contrary 
to the owner’.s express dissent. 2 Taunt. 302.] 

[A passenger who, in the hour of danger, takes the command, the 
ship abandoned by the muster, and part of the crew, and brings her 
safe into port, and to whom tlie owner afterwards acknowledges tliat 
she was saved by his exertions, is entitled to salvage. 3 B. & P. 612.] 
[Salvage is a compensation to the salvers, not merely for the res- 
titution of the property which has been made by them to the prior 
owners, for that is properly an act of mere justice on their parl^ but 
for the risk and hazard incurred by them, and for the beneficid service 
they have rendered the former owners in rescuing that property from 
the danger in which it was involved ; and the persons to contribute 
to that salvage are the persons who would have borne the loss, had 
there been no such rescue, and who of course reap tlie benefit of that 
rescue. 4 M. & S. 1 59.] 

[A ship is let to freight from London to Lima under a charteiv 
party, at so much per ton per month, payable at the custom-house in 
London. The outward cargo is delivered, and homeward cargo taken 
in at Lima, with which she sails, is captured, but re-captured, arrives 
and reports in London. Certain expences are incurred in obtaining 
restitution of the ship and cargo, and salvage decreed to the re-citp^rs. 
The proceeds of the homeward cargo fall short of the freight due. 
Question, who is liable for payment of the salvage and the expences 
of obtaining restitution; the ship-owner or the freighter, or both ; and 
in what proportions? Held, 1. As to the salvage, that the ship- 

. X 3 owner 
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owner alone was liable, since salvage is due from those alone who arc 
benefited by the re-capture. Here, had there been no re-capture, the 
freighter would not have been liable for freight, since then the ship 
could not have reported in London, upon which condition only was it 
payable ; by the re-capture he is made liable, and all that he gains 
thereby are his goods, whose value will not meet the freight, so that 
he is damnified, and a loser by the re-capture, instead of a gainer. 
S 0 That the freighter alone was liable for so much of the charges as 
were paid to obtain restitution of the cargo, since he alone was 
benefited by the restitution. Had the cargo never been restored, the 
ship-owner would not have suffered, since his freight was payable, not 
on delivery of the cargo, but on reporting in London ; it was Uierefore 
immaterial to him if lie came home in ballast ; but the freighter was 
benefited, since thereby he acquired a fund wherewith to discharge 
a portion of the freight. 4 M. « S. 152.] 

[The principle upon which freight contributes in the case of salvage 
is, tliat but for the re-capture, for which the salvage is paid, it would 
have been lost. 4 M. & S. 159.] 

[The stat. 12 Ann. st. 2. c. 18. s. 2.. only applies where the salvage 
is made by the public officers as therein provided, not therefore where 
made by a third person at the master’s request. 8 East, 57.] 


SANCTUARY. 

Vide Abjuration, (D). 


SATISFACTION. 

Vide Accord. 

flDf n OoiiD. 

Vide Chancery, (+ D 1. 20. — 4 P.) 


SCANDALUM MAGNATUM. 

Vide Action upon the Case for Defamation, (B 1, &c,) — Libel, 

(C4.) 


SCAVENGERS. 

[A scavenger's rate cannot be made by one liberty of a parish, 
where none of the churchwardens or overseers reside. Str. 630.] 

[New parish cannot make scavenger's rate, but continues contrU 
butable to the old parish till a perpetual division is made as to the 
other rates. Fort. 324.] 

[Order to appoint scavengersmust sot out that the y are able per* 
sons, or it is bad. Andr. 72.] 

[Quarter-sessions have no power on appeal to make a new scaven- 
gers* rate, though tliejr may quash tlie rate appeal^ from. 3 B. M. 

sciOTERf 
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SCIENTER. 

Vide Action on the Case for Deceipt, (F 3.) 


SCIRE FACIAS. 

Vide Bail, (R 1,&c.) — Dismes, (M 8.) — Execution, (A — 1 1.) — 
Fine, (E IS.) — Officer, (K li.) — Patent, (F ♦, &c.) — P leader, 
(3 B 17. — - 3 L 1, &c.) Prasrooative, (D 69.) 


SCHOOLS AND SCHOOLMASTER. 

Vide Universitv, (D) — Uses, (N 3.) 


SCOTLAND. 

(A) g>cotlanD I tbe of it. inlra. 

(B) 'Bcriuicft. infra. 

(C) i>olo oepcnDcnt upon Cnglano. p. 312. 

(D 1.) I|)oUj unitcD. p. 312. 

(D 2 .) The effects of the union : — In respect of the 
crown. p.318. 

(D 3.) Of religion. p.SlS. 

(D 4.) Parliament : — Election of peers, p. 314. 
(D.5.) Of the commons, p. 315. 

(D G.) Peerage, &c. p. 3 lG. 

(D 7 .) Trade, p. 3 lG. 

(D 8.) Taxes, p. 8 I 7 . 

(D 9 .) Laws. p. 318. 

(D 10.) Courts: — Court of session, p. 318. 

(D 11.) Of justiciary, p. 319. 

(D 12.) Of admiralty. p.319. 

(D 13.) Other courts, p. 319. 

(D 14.) Exchequer, p. 319* 

(A) ^cotlnnD ; tDc ontiQUitp of it. 

Scotland is another kingdom of itself distinct from the kingdom of 
England. PI. Com. 376. a. 

(B) IBertoicU. 

Berwick was andently part of Scotland. 

And though it was annexed to England in the time of Ed. 4. yet it 
shall be governed by the laws of Scotland and the customs there. 
1 Sid. 38^. 
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And therefore a fine or ejectment cannot be in the courts of West- 
minster for land in Berwick. 1 Sid. S82. 

[Berwick has no criminal law* but the law of England^ nor jurisdiction 
in criminal matters, but with such reference to it as includes B. R.] 

does not run there, because they are exempted fn>m being 
summoned out of the borough to serve on juries.] 

[Original writs do not run there.] 

[Other writs, ministerially directed, do.] 

[Writs, not ministerially directed, mandamus^ prohibition, habeas 
corpus^ certiorari^ run there.] 

[Informations may be granted by B. R. or filed by attorney-general.] 

[Where B. R. has jurisdiction of the matter, and it cannot be tried 
in the place, it shall be tried as near as may be ; thus, with regard to 
Berwick, it shall be tried in Northumberland, and that on a suggestion, 
that venire does not run there, and they are exempted from serving 
juries out of the borough.] 

[Ail rules of common law, that hold as to Wales, conclude d fortiori 
to Berwick.] 

[Before the union, Berwick was bound by English general acts of 
parliament, without being named, which, when done, is superfluos; 

U is now bound by all general laws. 2 B. M. 834.] 

(C) !|)otu DcpenDent upon (£;ngflanD* 

But Scotland was held of the king of England. PL Com. 368. b. 

And is witliin the see and seigniory of the king of England. Ibid. 

Yet Scotland is a distinct kingdom. 

And therefore a fine and non<.claim do not bar him who was in Scot- 
land. PL Com. 376« a. 

(D 1.) unitcD to It. 

By the st. 1 Jac. 1. the parliament congratulates the famous union, 
or rather, re-uniting of two mighty famous and antient kingdoms (yet 
ahtiently but one) under one imperial crown, &c. 

By the St 1 Jac. 1, 2. commissioners were appointed to treat with 
commissioners to be appointed by the parliament of Scotland for a further 
union between the said kingdoms of England and Scotland. 

By the st. 3 Jac. 1. 3. tlie eifect and result of such treaty was pro- 
longed from being laid before the houses of parliament till some subse- 
quent session of the same parliament 

And in pursuance of the same treaty, by the st 4 Jac. 1. the hostile 
laws made in either of the kingdoms were to be repealed, and regulations 
were made for trial of offenders in each kingdom. 

By the st 22 Car. 2. 9. the king was empowered to nominate com- 
missioners to treat of an union of lioth kingdoms. 

By the st. 3 & 4 Ann. 7. commissioners, to be appointed by her 
majesty, may meet commissioners to be appointed by the parliament of 
Scotland, to treat of an union of both kin^oms, and such other matters 
as they shall think convenient for the common good of both, who shall 
reduce their proceeding into writing, to be laid before the queen, and 
die parliameuts of Enmand and Scotland, &€. 

X 22 July, 
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. Oi JttlVf 5 Ann* die commissioners of both kingdoms agreed on twenty* 
five articles of union. 

By the St 5 Ann. 8. reciting the said articles, which, with some 
additions and explanations, had been confirmed by statute in Scotland, 
16 Januaiy, 5 Ann. and reciting on act passed in Scotland for s'>curing 
the protestant religion and presbyterian church government, and an act 
in England, 5 Ann. 5. for securing the church of England, as by law 
established, the said articles as confirmed by the parliament of Scotland, 
and the said two acts are enacted to be the complete and entire union of 
the said two kingdoms of England and Scotland ; and by the said statute 
an act passed in Scodand for setding the manner of eleedng sixteen 
peers and forty-five members for the represendng Scotland in parlia- 
ment of Great Britain, is declared to be as valid os if it had been part of 
the articles of union. 

(D 2.) The effects of the union : — In respect of the crown. 

By art 1. on 1st May 1707, and for ever alter, die two kingdoms of 
England and Scotland shall be united into one kingdom by the name of 
Great Britain. 

The ensigns armorial shall be as the queen appoints, and the crosses 
of St Andrew and St. George conjoined and used in all flags, banners, 
&c. at sea and land. 

By art 16. the coin shall be of the same standard and value dirough 
the united kingdom, as now in England. 

By art 24. there shall be one great seal for die united kingdom, 
different from that of either kingdom ; but the quartering the arms, 
and precedency of Lyon king of arms, shall be left to her majesty. 

Such great seal shall be used for writs of election, treaties, orders 
of state, &c. which concern the whole kingdom of England, and the 
seal in Scotland shall be for the private rights and ^ants of Scodand. 

By art. 2. the succession to the monarchy of the united kingdom 
shall be as settled by the st. 12. W. 3. 2, for want of issue of her 
majesty, to the princess Sophia and the heirs of her body, being 
protestants, &c. 

And all papists, or marrying papists, shall be excluded, as by the 
st. 1 W. & M. sess. 2. c. 2. 

By art 16. the coin shall be of the same standard and value dirough 
the kingdom, as now in England. 

By art. 24. privy-seal, signet, casset, signet of justiciarv court, quarter 
seals, and seals of court, now used, shall be continued, subject to the 
regulations of parliament. 

And the crown, sceptre, sword of state, and all records, &c. public or 
private, shall be kept in Scodand, &c. 

(D 3.) Of religion. 

By the st 16 January, 5 Ann. in Scotland, confirmed by the st. 
5 Aim. 8. and declared to be a fundamental and essential {lart of the 
union, the true protestant religion, and the worship, discipline, and 
government of the church of Scotland is established to continue without 
any alt^ation for ever, especially the 5th act, 1 W. & M. ratifying the 
confession of faith, and setding die presbyterian church government, 
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and all odiar acts rdating thereto^ in prosecution of the claim of rights 
11 April 1689. 

And the true protestant religion contained in the said confession of 
iaith, with the form and purit^ of worship presently in use in the said 
church 5 and its presbyterian church government and discipline^ viz. the 
government of the church by kirk-sessionsf presbyteries, provincial 
synods, and general assemblies, all established by the said acts pursuant 
to the claim of right, shall continue unalterable ; and the said presby- 
terian government shall be the only government of the church in tne 
said kingdom of Scotland. 

And the universities and colleges of St Andrew’s, Glasgow, Aber- 
deen, and Edinburgh, as now^established by law, shall continue for 
ever ; and no professors, principals, &c. or others, bearing office in any 
university, college or school, shall be capable, &c. but such as own the 
civil government, and, before their admission, profess and subscribe the 
said confession, and conform to the worship presently in use, and sub- 
mit to the government and discipline thereof^ and never endeavour die 
subversion or prejudice thereof directly or indirectly, &c. 

And no subject, &c. shall be liable to any oath, test, or subscription, 
conti^ary to the said true protestant religion, church government, wor- 
ship or discipline ; and the successor to the crown shall swear to main- 
tain, the same inviolably, 

(D 4..) Parliament : — Election of peers. 

By art. 3. the united kingdom of Great Britain shall be represented 
by one and the same parliament. 

By art. 22. of the peers of Scotland, sixteen shall be the number to 
sit in the house of lords ; and, upon her majesty’s pleasure, to hold any 
parliament of Great Britain, till further provision by the parliament of 
Great Britain, a writ shall issue to the privy council of Scotland, under 
die great seal, to cause sixteen peers to be summoned, and forty-five 
members, &c. elected, &c. And the names of the persons so sum- 
moned and elected shall be returned by the said privy council into the 
court from whence die writ issued. 

By the st. 6 Ann. 23. the proclamation shall be under the great seal 
of Great Britain, commanding all peers to meet, &c., and such pro- 
clamation shall be published at Edinburgh, and all the county towns in 
Scotland, twenty-five days before the time of meeting. 

By die st. in Scotland, 5 Feb. 1707, the said writ shall contain a 
warrant to the privy council, requiring them to issue a proclamation to 
the peers of Scotland to meet at such time and place in Scotland, as her 
majesty thinks fit, to elect the said sixteen peers, and requiring the lord 
clerk-register, or two of the clerks of session, to attend and administer 
the oaths required, and ask the votes, and, having made up die lists in 
the presence of the meeting, to return the names of the sixteen peers 
chosen (under the subscription of the lord clerk-register, clerk, or clerks 
attending) to the clerk of the privy council. 

And hy the same statute, the said sixteen peers shall be named by 
the peers of Scotland out of dieir own number by open election ana 
plumity of voices of peers present, and proxies for the absent (die said 
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proxies being peers, and producing a nuuidate signed before witnesses, 
and both constituent and proxy being qualified by law). 

And such absent peers may send lists of the peers b^ them thought 
fit, validly si^ed, &c. which shall be reckoned as if they had been 
present and given in such list. 

In case of death of any such peer, &c. they shall nominate another in 
like manner. 

By art. 23. die said sixteen peers shall have all privileges of parlia- 
ment, as peers of England have, or shall have, particularly the right 
of sitting on trials of peers during die being, or in the intervals, of 
parliament. 

By die St 6 Ann. 23. peers of Scotland, before qualified to elect di^ 
sixteen peers, shall take the oaths and subscribe the declaration. See, And 
if absent, there shall be a certificate thereoli &c. 

Peers, who are also of England, shall sign their proxies and lists, as 
peers of Scotland; and no peer shall be capable of more than two 
proxies at a lime. 

After the election, the lord clerk-register, &c. shall certify die names 
of the sixteen peers elected to the chancery of Great Britain. 

(D 5.) Of the commons. 

So, by art. 22. the representatives of Scotland in the house of com- 
mons of parliament in Great Britain shall be forty-five. 

And by die st. in Scotland, 5 Feb. 1 707, on writ to die privy coun- 
cil, &c. they shall issue a proclamation requiring also the 

freeholdei^s, for the respective shires and stewarties, to elect their com- 
missioners, and Edinburgh and the other royal burghs to elect the com- 
missioners to be sent to the several districts, Sec, 

But, by the st. 6 Ann. 6. there shall be a writ to the sheriff, &c. who 
shall make his precept to the borough of Edinburgh, and the oUier 
burghs, &c. 

And, by the statute in Scotland, 5 Feb. 1707, of the forty-five repre- 
sentatives of the commons, thirty shall be chosen by the shires and 
stewartries, each one (except Caithness, which shall chuse by turn with 
Bute, Cromarty with Nairn, Kinross with Clackmannan) and fiflceii for 
the royal burghs, viz. Edinburgh one, and the rest shall be divided 
into fourteen classes or districts, and each burgh chusing a commis- 
sioner, those commissioners shall elect one for each district, &c. 

If the votes of the commissioners in any district be equal, the pre- 
siding commissioner (for the burghs shall preside by turns in every dis- 
trict) shall have the casting vote, &c. 

On death or vacancy, the same sliire or district shall chuse another 
in the same manner, &c. 

None shall be capable to elect or be elected, unless he be of the age 
of twenty-one years complete, and a protestant, and, if required, sub- 
scribe and swear the formula in the third act of the 8th and 9th session 
of W. 3. intituled, An act to prevent the growth of popery. 

Nor, unless now by the laws of this kingdom capable to elect or be 
elected a commissioner to the parliament of Scotlaml. 

Bv art. 22. eveiy peer and member shall take the oaths appointed 
by the st, 1 W. & M* s. ]. c. 8. and 1 Ann. st. 1. c. 22. and subscribe 
declaration by the st, 30 Cari 2. st, 2* in the same manner and 

und?? 
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under the same penalties^ as members of both houses of parliament in 
Ei^land., 

By .the st. 6 Ann. 23. voter, before the election of burgess or com- 
missioner, &c. shall, if required, take the oaths, or, if a quaker, the 
affirmation, 

(D 6.) Peerage, &c. 

By art. 23. all peers of Scotland shall be peers of Great Britain, and 
have precedency next after peers of like degrees in England, and be- 
fore all of like degrees after to be created, and shall be tried as peers, 
except that of sitting in the house of lords, and the privileges de- 
pending thereon, and particularly the right of sitting on the trials of 
peers. 

By the st. 6 Ann. 23. for the trial of a peer for treason or felony, a 
commission shall go to the justices to enquire by oaths, &c. of all treasons, 
felonies, &c. committed in such county by the peer, &c. who shall take 
inquisition in the same manner, which shall be of the same effect, and 
proceeded on in the like method, as an indictment before justices of 
oyer and terminer for the like offence. 

By art. 20. all offices, jurisdictions, &c. heritable, or for life, shall be 
reserved to the owners as rights of property. 

By art. 21. the rights and privileges of the royal burghs shall remain 
entire after the union. 

By art. 19. the privy council in Scotland was to continue till the par- 
liament established a more effectual method, &c. 

By the st 6 Ann. 6. the queen sliall have but one privy council for 
Great Britain, &c. but justices of peace shall be for every shire, stewartry, 
and such cities, burghs, &c. as the queen thinks fit, who shall have the 
same power as to peace, as by the laws of Scotland justices of peace had 
or have by the laws of England. 

[It was not the intention of the act of union, that the privileges 
hitherto peculiar to English dignitaries, should be communicated to the 
dignitaries of Scotland ; but only that Scotchmen should have the same 
general privileges, as subjects, with Englishmen. 1 T. R. 44«.] 

(D 7.) Trade. 

By art. 4. all subjects of the united kingdom shall have full freedom 
and intercourse of trade or navigation to and from any place in the 
same kingdom and the dominions belonging thereto. 

And there shall be a communication of all other rights and privileges, 
which belong to subjects of either kingdom, &c. 

[But statutes allowing certain privileges to the members of tlie 
universities, do not extend to the Scotch universities, unless it be so 
expressed. 1 T. II. 49.] 

[And therefore a diploma conferring the degree of doctor of physic, 
granted by any of tlie universities of Scotland, does not give a qualifica- 
tion to the eldest son of such graduate to kill game under 22 8c 23 Car. 2. 
c. 25. Id. Ibid.] 

Hy art. 5. all ships, &c. of subjects of Scotland, at the union, though 
fpreign built, shall be deemed of the built of England. 

By art. 6. all parts of the united kingdom shall be .under the same 
prohibitions, restrictions, and regulations of trade, have the same allow- 

an^f 
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iaiees, encoura^menUip and drawbacks, and be liable to the same cus* 
toms and duties on iipport and export ; and the prohibitions, &c. 
allowances, &c. and customs, &c., setded in England at ihe union, shall 
after take place dirough the whole united kinj^om, except the duties 
on export and import of particular commodities, from which any sub- 
jects of either kingdom are exempt by their private rights, which shall 
remain entire, &c. 

[Scotch manufactures maybe vended in England, by wholesale, with- 
out any licence from the hawkers* office. 1 Bl. Rep. 361?.] 

No Scotch cattle carried into England shall be liable to other duties 
than the cattle of England are. 

When oats are at 15s. sterling per quarter, or under, 2s. 6rf. per 
quarter shall be paid for oatmeal exported, as long as rewards are 
allowed for the expoitalion of odier grain, and the beer of Scodond shall 
have the same reward as barley. 

And the prohibition in Scotland of importation of victuals from Ire- 
land, or other place beyond seii, shall remain, till more effectual provi- 
sion against such importation. 

By art. 8. foreign salt imported in Scotland shall be charged with the 
same duties as in England, and so shall salt made in Scotland, if used 
for flesh exported, or provisions of ships, &c. 

And the laws in Scotland for curing, &c. herring, white fish, and 
salmon with foreign salt only, &c. shall be continued, subject to alter- 
ations by the panianicnt of Great Britain ; and fish so cured, &c. ex- 
ported from Scotland, shall have the same premiums and drawbacks as 
from England. 

And there shall be allowed 105. Sth per barrel for white herring, and 
55. per barrel lor beef and pork, salted with foreign salt, exported fron^ 
Scotland beyond sea. 

By art. 17. the same weights and measures shall be used through the 
united kingdom os now in England, and standards shall be sent from 
those kept at the exchequer at Westminster to be kept by those burghs 
in Scotland which have now of right the keeping of such standards, 
subject to regulations by parliament. 

(D 8.) Taxes. 

By art ?. all parts of the united kingdom shall be for ever liable 
to the same excises on all exciseable liquors, except that thirty-four 
gallons barrel of beer and ale English, being twelve gallons Scots pre- 
sent measure, shall pay but 25. on the account of the present excise, 
which after the union shall take place, on all other liquors as settled in 
Eimland. 

But by art 9. when the land-tax in England is 1,997,763/. 85. 4id., 
Scotland’s quota shall be 48,000/. free of all charges ; and so propor- 
tionably, to be collected as die cess now in Scodand. 

And by art 8. Scotland shall be exempt from the duty on home- 
made salt for seven years, and after from the duty by the si. 9 & 1 0 
W. 3. of 25. 4rf. per bushel, but shall pay if imported into England. 
Vide 3 G. 2. c. 20. sect. 3. 

So, by art 10. from duties on stamped paper, vellum, and parch- 
ment, by the acts then in force. 

By 
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By art Ih bom duties on windows and UgbtSi which determine 
1st August 1710. 

By art 12. from duties on coalsi culm> and cindersi used in Scotland 
till 3d Septeml^er 1710. 

By art, 13. from duty on malt till 24th June 1707 ; and by art 14. 
during the present war. 

By art. 14. from all other duties laid on before the union, except 
those consented to in this treaty. 

So, by tlie art. 15. Scotland shall have 398,085/. 10^. as an equiva- 
lent for the customs and excises with which l^otland after the union 
will be liable towards the debts of England, (the customs of Scotland 
being 30,000/. per annum^ and those of England 1,341,559/. per annum^ 
the excises in Scotland 33,500/. per annum^ and tliose in England 
d^1fiQ2Lper a7inum9) to be applied, &c. 

(D9.) Laws. 

By art 25. all laws and statutes in either kingdom, so far as they 
are inconsistent with any article of the union, shall cease and be void. 

By art. 18. laws about the regulation of trade, customs, and ex- 
cises to which Scotland is liable, shall be the same in Scotland ns in 
England. 

But by the same art. all laws in Scotland, not inconsistent with the 
treaty of union, shall remain in the some force as before, but alterable 
by the parliament of Great Britain. 

And the laws which concern public right, policy, and civil govern- 
ment, may be made the same through the united kingdom, but no alter- 
ation shall be in laws which concern private right, except for evident 
utility of die subjects of Scotland. , 

[The statute of limitations extends to bar plaintiffs resident in Scot- 
land. 1 BI. llep. 286.] 

[If money is left in trust to be laid out in lands in England for A., 
&c. and by act of parliament it is secured on A.’s estate in Scotland, 
during his minority, it is to be considered as an estate in England. 
2Vescy, 381.] 

[The purchase-money for lieritable jurisdictions, whilst remaining 
in the exchequer in England, considered as real estate in Scotland. 
Ibid.] 

[By stat. 13 G. 3. c. 31. persons against whom warrants are issued 
by justices in England for off*ences, who shall escape into Scotland, may 
be sent back by Scotch justice to the county where offence committed ; 
and so, vice versdy from England to Scotland.] 

[Persons stealing in Scotland may be tried where he is found with 
the goods in England, and vice va sd ; and so receivers of stolen 
goods.] 

(D 10.) Courts : ~ Court of session. 

By art. 19. tlie court of session, or college of justice, shall remain 
ill all time coming in Scotland, as now constituted, and with the 
same authority and privileges, subject to such .legulations for the better 
administration of justice as shall be made by the parliament of Great 
Britain. 

None shall be named ordinary lords of session but those who have 

served 
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served five years in the college of justice, as advocates or principal 
clerks of session, or ten years as writer to the signet, 8cc. so as the 
qualification for ordinary lords of session may be altered by parlia- 
ment. 

By die St 6 Ann. 6. circuit courts shall be twice a-yeor, as by the 
St. in 2d sess. Car. 2. 3. 

(Dll.) Of justiciary. 

So, by art. 19. the court of justiciary shall remain in all time, &c. 
subject to regulations, &c. without prejudice to odier rights of justiciary. 

(D 12.) Of admiralty. 

By art. 19. all admiralty jurisdictions shall be under the lord admiral 
or commissioners of admiralty in Great Britain. 

But, the court of admiralty now in Scotland shall be continueil, and 
all reviews, reductions, or suspensions of sentences in maritime causes, 
till the parliament of Great Britain make regulations as expedient for 
die whole united kingdom, so as in Scotland be always a court of lul- 
miralty for determining all maritime causes relating to private rights in 
Scotland. 

And the heritable rights of admiralty and vice-admiralty in Scotland 
shall be reserved to the proprietors as rights of proj>erty, subject, die 
manner of exercising, to the reguladons of parliiunent. 

(D 13.) Other courts. 

By art. 19. all other courts in Scotland shall remain subject to alter- 
ations by parliament. 

And all inferior courts there remain subordinate, as now, to the su- 
jireme courts of justice there ; and no causes in Scotland shall be cog- 
noscible in chancery, B. 11., C. B., or other court in Westrainster-haU, 
nor shall they, or any court of the like nature, have power to review 
the sentences, &c. in Scothuid, or stop the execution of the same. 

(D 14.) Exchequer. 

By art. 19. the court of exchequer shall be in Scotland, having the 
same power as in England for deciding questions about the revenues of 
customs and excises there. 

And shall have the same power as the present court of exchequer in 
^codand of passing signatures, gifts, tutories, &c. 

By the stat. 6 Ann. 26. (till which by art. 19. the exchequer before in 
Scotland continued) a court of exchequer was erected in Scotland. 

[Whether the court of exchequer has the exclusive jurisdiction con- 
cerning the revenue arising diere (as on a bond to pay duties) Qu. 
Bunb. 280.] 


SEA. 

Vide Admiralty per totum. — Navigation (A B).— 
Prerogative, (B 1.) 


SEAL; 
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SEAL. 

Vide Fait, (A 2.* — F 2.) — Process, A 3.) 
Vide Justices, (K 6.) — Patent, (C 1, &c.) 


[SEAL-OFFICE.] 

[Rule of K. B. regulating the opening of the seal-office. Trin. 
54 Geo. 3. 3M.&S. i63.] 

[Rule relative to the opening of the seal office. C. B. Trin. 
54 Geo. 3. 1 Mars. 345 ; 5 Taunt. 702.] 


SEARCH AND SEIZURE OF FORFEITED 

GOODS. 

Vide Trade, (C 6.) 


SEAT IN A CHURCH. 

Vide Action on the Case for a Disturbance, (A 3.) — 
Esglise, (G 3.) 

SECRETARY OF STATE. 

Vide Officer, (E 8.) 


SECTA AD MOLENDINUM. 

Vide Droit, (H). 


[SECURITIES^.] 

[If a person has two securities ; thus, a mortgage and a bond, he 
may proceed on both at the same time. Dougl. 417.j 

[That the acceptance of tm additional security may suspend the right 
of action on the original debt, it must be given for the whole debt (or 
composition agreed for in lieu thereof). 1 Taunt. 526.] 


SE DEFENDENDO. 

Vide Justices, (M 18.) 


[SEDUCTION.] 

' [To maintain an action per quod servitium amisiif seduction for ex- 
ample, the relation of master and servant must subsist between the 
plaintiff and the party seduced. 5 East, 45. 1 Smith, 333. This is 

made 
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made out by proving cither an express contract, or acts of service ; and 
the slightest are sufficient; the circumstance that no wages arc givei|, is 
immaterial. 2T.R. 168.] 

[The relation of master and servant subsists between the father and 
his daughter, though she is of age, provided she performs acts of ser- 
vice. 2 T. II. 166.] 

[A parent cannot sue for his daughter’s dishonour, when, at the time 
of her seduction, she was in another’s service. 8 Burr. 1878. 5 East, 

'15. 1 Smith, 333.] 

[In an action for seduction, the relation of miistcr and servant be- 
tween the plaintiff and the party seduced, must he established, as by 
proving acts of service. 5 T. R. 360.] 

[Vindictive damages may be given for seducing an adopted child. 
1 1 East, 23.] 


SEIGNIORY. 

(A) @>ei(ymorHJ SUftat 0 ![)fln be: Ji)oU> cecatcD : 3in 

capitc. 

Seigniory imports the dominion or royalty which any one has. And 
it is p seigniory in gross, where the dominion is founded in his person ; 
as, where a man holds of the king in rapitr^ or of a common person in 
gross. Co. L. 108. lu 12 Co, 136. Hob. 90. 

Or, when he has a royalty in respect of an honour, manor, &c. ; ol 
which, vide Honour. 

If the king creates a tenure of himself, without saying of liiiy inanor, 
castle, honour, &c. it will bo a tenure in capite^ tor he holds of him as 
of his crown. Co. L. 108. a. 12 Co. 135. Sav. 

Though the tenure Imj in .sorr/gr, and not in cfiivaln/, Co. L. 108. a. 

But whore a subject creates the tenure, thoiigli tlic seigniory allcr- 
wards escheats, &c. to the king, it will be, a tenure of the person of the 
king, but not in capitc. Co. L. 108. a. 

So, if the tenure be created by the king ut dc nvtnvrio^ &c. m captte^ 
tlie tenure will be of the inanor, and the words in capita shall be re- 
jected. 11. 12 Co. 136. * 

The king is lord paramount of all the lands in the kingdom. 
2 Inst. 501. Vide Homage. 

So, before the st. W. 3. 18 Ed. 1. 1. quia ernptores terrarum^ if a 
subject had enfeoffed, &c. another to hold of himself by such services 
as he pleases, it was a mesne seigniory in the feoffor. 2 Inst. 501. 

And if he had enfeofled another generally, without mention ot any 
tenure, the feoffee held of him by the same services by which he lickl. 
2 Inst. 501. 

So, since the st. (piia ernptores^ if a tenant makes a gift in tail, the 
donee holds of the donor. 4 H. 6. 20. 

Though the gift be tenend, de capitali domino ,* for these words shall 
be rejected. R. 4 H. 6. 20, 21. 

If the tenant had enfeoffed another only of part of his tenement, he 
must hold of his feoffor ; for the seigniory cannot be divided by the act 
of the tenant, and therefore there could not be a feoffment of parcel to 
hold of the lord paramount. 2 Inst. 65. 

VoL. Vll. Y 
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Yet before the st quia emptores^ the tenant might enfeoff another of 
the whole, to hold of the lord paramount. 2 Inst. 65. 

But by the st. quia emptores terrarum^ if any enfeoff another of his 
tenements, or any part of them, the feoffee shall hold of the lord para- 
mount by the same services by which his feoffor held, or pro ratdy if the 
feoffment be only of part 2 Inst. 501. 

The tenure shall be of the next lord paramount. Ibid. 

And by the same services, by which the feoffor ought to hold, if he 
was seised of the fee, or in his own right. 2 Inst. 502. 

Or, (if it cannot be by the same, as where tlie feoffor holds in 
frankaknoigne^) as near as it can. 2 Inst. 502. 

(B) !|)oUi ertinguisbeD* 

But if the tenant enfeoffs the kin^ tlie seigniory is extinct ; for 
the kin^ cannot hold of any person. Dy. 10. a. . 

So, if he gives to A. in tail, the remainder of the king in fee, if 
the king accepts the remainder. R. Dy. 154. b. 

So, if tenant paravail enfeoffs the lord paramount^ the mcsnalty will 
be extinct, for the lord paramount cannot hold of any person more 
base. Dy. 10. a. 

So, if a tenancy descends to tlie king and another, the king may 
compel the other to do the entire service or not, at his election. R. 
Dy. 285. b. 

But if the king afterwards enfeoffs another tenend. de capitali domino 
per servitia dcbita the memalty and seigniory paramount are revived. 
2 Inst. 501. 

So, if the lord releases the seigniory to the tenant, or releases tlie 
land, the seigniory is extinct. Lit s. 454. 

So, if the lord paramount confirms the estate of the mesne^ to hold 
by socage^ or a less servic^, the tenant paravail^ who holds by the same 
services, after such confirmation shall hold by socage^ &c. 2 Inst. 501. 

Vide more concerning Seigniory, in Grant, (E 4.) 


SEISED TO USES. 

Vide Uses, (E— F). 


SEISIN. 

(A) @>ci0in in fact 

f A 1.) When necessary, p. 323. 

(A 2.) What shall be a seisin in fact. p. 323. 

(B) !g)ei0tn in !aUi* 

(B 1.) When sufficient, p. 323. 

(C) dSIbat 0ci0in id duflScicnt to maintain an addidc* 

p. 323. 

(D) Sinbat not p. 325. 

(E) WfycA id duificient to mabe a Didtredd» p. 325. 

(F) 2>id9cidin. 


(Fl.) 



Wiat seisin is sufficient to maintain an assise. 8«3 

(F 1.) What shall be. p. 326. 

(F2.) Whatnot, p. 328. 

(FS.) What shall be so, or not, at election, p. 329. 

(F 4.) Who shall not be a disseisor, p. 330. 

(A) @ci0m in fact 

(A 1.) When necessary. 

^ Seisin impoits the having possession of an estate of freehold or inhe- 
ritance in lands or tenements. Co. L. 153. a. 

Seisin is in fact or in law. Co. L. 29. a. 

Seisin in fact is necessary to make a man tenant by the curtesy, where 
it was attainable. Co. L. 29. a. Vide Estates, (D 1.) 

And to maintain an assise. 4* Co. 9. a. Vide post, (C). 

Or, a writ of right. 4 Co. 9. a. 

So, a writ of aiel^ mart d^aiicestor^ &c. 4 Co. 10. a. 

And therefore where the st. 32 H. 8. 2. speaks of seisin within sixty 
years for a writ of ri^ht, fifty years for a writ of airf, cosinafre^ mart d*an^ 
cestor, entry, &c. within thirty years for an assise, it shall be intended 
of an actual seisin. 4 Co. 10. a. 

(A 2.) What shall be a seisin in fact* 

A seisin in fact shall be attained by an actual entry into lands or tc« 
nements. 

Ky an entry into part in the name of the whole. 

So, a receipt of rents or profits will give an actual seisin. 

So, if an heir demises for years, or at will, the entry of the lessee gives 
an actual seisin to the lessor. Vide Assise, (B 4.) 

8o, a recovery and execution thereon give an actual seisin. Vide 
post, (C). 

[A. dies seised of four houses, leaving daughters by his first wife, and 
his second wife ensient with a son who is born, lives five weeks and 
dies ; the mother, the daughters, and the son, live in one of the houses, 
the tenants of the other houses pay rent to the mother before the birth, 
during the life, anil after the death of the son. This is actual seisin in 
the son, and the premises descend to his heir. 3 Wils. 516.] 

(B) @ci 0 in in laio. 

(B 1.) When sufficient. 

A seisin in law is sufficient for an avowry upon a ilistrcss. * Co. 9. a. 
Vide post, (E). 

(C) WLbfit seisin is sufficient to maintain an assise. 

Tlie plaintiff in an assise must have actual seisin of the lands or 
raents for which be brings his assise ; for it does not lie of a seisin in 
law. Lit. s. 681. 4 Co. 9. a. 

What shall be an actual seisin, vide ante, (A 2.) 

And therefore, if the plaintiff in an assise enters, oi^ takes the profits 
of the land, that is sufficient for him to have an assise. 

So, if a man receives rent, that is a sufficient seisin to have an assise 
of the rent. 

Y 2 So, 
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So, if a man recovers rent, and the sheriff upon a writ of execution 
puts him in seisin of the rent 

Though he puts him in seisin only by parol upon the land. 2 Rol. 

463. 1. 40. 

Or, by delivery of an ox, or other collateral thing in the name of seisin. 
2 Rol. 464. 1. SO. 463. 1. SO. S2. 

So, if he has judgment for a return irreplevisable. 4 Co. 9. b. 2 Rol. 

464. 1. 12. 

So, if the tenant, upon a grant of rent, attorns to the grantee, and 
gives him money as parcel of the rent, that will be a sufficient seisin. 
2 Rol. 46S. 1. 22. 

So, if he gives a penny, &c. by way of seisin, though it be not given 
as parcel of the rent. 2 Rol. 46S. 1. 25. 4 Co. 10. a. 

Or, gives an ox, cow, or other collateral thing, in the name of seisin. 
2 Rol. 46S. 1. 27. 464. 1. 25. 

So, if a man takes the profits of an office, that is a sufficient seisin of 
the office to maintain an assise. 

So, if he takes of A. for a capiasy it is a sufficient seisin of the of- 
fice of filazer. 1 Rol. 270. 1. 25. 

So, if he takes 20a*. of A. by way of composition for the fees of an 
office. R. 2 Lev. 120. 

Though tlie defeiiilant hail possession of the office at the same time. 
2 Lev. 120. 

So, if he puts his hand upon the mace, which the disseisor of the office 
holds, and his hand upon the door of the house of commons, it is a 
sufficient seisin of the office of serjeant of the house of commons. R. 
2 Lev. 120. 

So, if he recovers damages in an action upon the case for his i^s. 
Dub. 2 Lev. 108. 

So, seisin of part of the rent is seisin sufficient to have an assise of 
the whole. 4 Co. 9. 2 Rol. 463. 1. 50. 

So, if a man grants several rents, an attornment by delivery of a penny 
in the name of seisin is sufficient for all the rents. 2 llol. 463. 1. 35. 
4 Co. 8. b. 9. b. 

So, if a man reserves upon a lease for life or years, a quartern of corn 
for the first year, and afterw'ards 50s. pe?' ammmy the seisin of the corn 
is sufficient lor the 50s. rent ; for the whole stands upon the same re- 
servation. 4 Co. 9. a. 

So, seisin by the ancestor is sufficient in an assise by the heir. Vide 
Assise, (A). 

So in an assise of rent by a corporation sole, seisin by his predeces- 
sor. 2 Rol. 464. 1. 5. 40. 

So, seisin by the hand of tlie tenant paravail is sufficient for the lord 
paramount against the mesne. 1 Rol. 314. 1. 47. 

So, seisin hy the husband binds the wife and her heirs. 1 Rol. 314. 
I. 55. 

So, seisin by tenant by the curtesy binds the heir. 1 Rol. 315. 1. 2. 
So, seisin given of services by A. after a feoftinent by him to B. 
and before notice of the feoffment, is sufficient for the lord in an assise 
against B., for till notice A. was his tenant, as to the avowry. 2 Rol. 
464. 1. 50. 

seisin by the hand of tlie disconlinuee of tenant in tail, though the 

lord 
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ford cannot avow upon him, and there is no privity between them 
2 Rol. 464. 1. 52. 1 Rol. 314. 1. 51. 

So, by tlie hand of a disseisor, or other, who has a defeasible title, if 
it be without covin. 2 Rol. 464. 1. 45. 1 Rol. 314. 1. 50. 

If a man makes a feoffinent of a seigniory upon condition, and after- 
wards enters for the condition broken ; seisin of the services befurc the 
feoffinent is sufficient for an assise after re-entry. 2 Rol. 465. 1. 10. 
where, after re-entry, he distrains. 4 Co. 9. b. Vide post, (D.) 

So, seisin by the feoffee before the condition broken. 4 Co. 9. b. 

If a rent becomes seek without the act of the party himself, seisin 
before is sufficient for an assise afterw'ards ; as, if the lord purchases, 
&c. of the iQWSLXit j)aravail^ whereby the surplusage of the rent of tlie 
mcsfialtjj is seek, sqisin before of the rent-service is sufficient for that 
which is seek. 4 Co. 9. a. 

(D) (ilifjat not. 

Hut a seisin in law is not a sufficient seisin to have an assise. 
Videjuite, (C.) ' ‘ . 

So, an attorinnent to the grant of a rent, without payment of any part, 
or sometiiing given in the name of seisin, is not sufficient to maintain an 
assise. 2 Rol. 463. 1. 15. 464. 1. 20. 

Though he attorned by delivery of a penny, if it were not given as 
part of rent, or in the name of seisin. 2 Rol. 463. 1. 20. 

So, a distress for a rent-seck, without more, is not a sufficient seisin 
to have an assise. 2 Rol. 463. 1. 43. 

8o, seisin of one service is not sufficient to have an assise of another 
service, though it be inferior to it. 4 Co. 9. a. 

As, seisin of fealty is not sufficient to have an assise for rent. 2 Rol. 
463. 1. 52. 

So, in an assise for an office, it is not sufficient for a seisin, that he 
goes to the place where it ought to be exercised, and demands his station 
there. 2 Lev. 108. 

Nor, if he recovers damages against another in an action upon the 
case for disturbing him in the exercise of the office. Semb. 2 Lev. 108. 

So, seisin of services, by the hand of a lessee for years, is not sufficient 
for an assise against him in the reversion, after the years expired. 2 llol. 
465.1.2. 1 Rol. 314.1. 45. 

Or, by the hand of a tenant at will. 1 Rol. 314. 1. 42. 

So, seisin of rent-service is not sufficient for a rent, which becomes 
seek by the act of the party himself; as, if the lord grants Ins seigniory, 
saving the rent, seisin of the rent before is not sufficient to have an 
assise of the rent, which is now seek. 4 Co. 9. b. 

So, if a donor or lessor for life grants the reversion, saving the rent. 
Ibid. 

So, if a man makes a feoffment of land upon condition, and after- 
wards the condition is broken, he cannot maintain an assise before entry 
and a new seisin obtained. 4 Co. 9. b. 

(E) Sisabat id dufficient to ina&e a Didtredd* 

But a seisin in law is sufiRcientto have a distress for rent. ♦ Co. 9. a- 

So, it is sufficient for an avowry, &c. for rent, or other service, since 
the St. 32 H. 8. 2. though that statute speaks of actual possession within 

Y 3 forty 
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forty years; for that shall be restrained to seisin for an actim, and not 
for a distoess. R. 4 Co. 10. 

And seisin of homage is a sufficient seisin to enable a distress for all 
other services, superior or inferior. R. 4 Co. 8. b. Bevil. 

So, seisin of any superior is seisin of evpry inferior service ; as, if a 
man holds by escudge and other services, seisin of escuage is seisin of 
homage, fealty, &c. R. 4 Co. 8. b. 

So, seisin of homage is seisin of fealty. 4 Co. 8. b. ^ 

And if the tenure be by fealty and rent, seisin of the rent is seisin of 
the fealty. Ibid. ^ ^ 

And seisin of the fealty is seisin of the rent. R.'4 Co. 8. b. 

So, acceptance by the lord from his tenant of an horse, &c. for rent 
due, is seisin of the rent. 1 Rol. 314. 1. 25. 

* ^ if the tenant pays an amerciament for not doing suit, or makes a 
composition for it, it is seisin of the suit of court. 1 Rol. 314. 1. 20. 

So, an attornment, or recovery in avowry for any service, is a suffi- 
cient seisin of the service. 1 Rol. 314. 1. 17. 27. 

So, seisin of any annual service is seisin of till casual services ; as, 
seisin of rent, suit, &c. is seisin of escuage^ homage, fealty, ward, relief, 
heriot-service, service to pale in the park, or cover the hall of the lord, 
&c. 4 Co. 8. b. 

But seisin of a superior service is not seisin of any inferior, which is 
not incident Ibid. 

So, seisin of any annual service is not seisin of any other annual service; 
as, seisin of rent is not seisin of suit, work-days, annually, 8tc. 4 Co. 9. a. 

(F) 2:>i0i0(a0in» 

(F 1.) What shall be. 

[The precise definition of what constituted a disseisin, such as made 
the disseisor the tenant to the demandant’s precipe, though the right 
owner’s entry was not taken away, is not now known ; but it was, some 
way or other, turning the tenant out of his tenure, and usurping his 
place and feudal relation. It was a complicated fact, and differed from 
dispossessing. The freeholder by disseisin differed from a possessor by 
wrong, or mere intruder without investiture. 1 B. M. 60.] 

[Cases where the true owner thinks fit to admit himself disseised, in 
order to bring his assise, are very different from actual disseisins in 
spite of the true owner, u e. from such disseisins as made the disseisor 
tenant to every demandant and freeholder, de facto, in spite of the true 
owner. Ibid.] (Vide Cowp. 702.) 

[Disseisin at election is very different from actual disseisin, though 
the same term is applied to both. Ibid.] 

Disseisin is the tortious ousting of seisin in lands or tenements. Co. 
L. 153. b. 

As if a man enters into lands or tenements, where his entry is not 
congeabU, and ousts another of his freehold. Lit s. 279. 

[It is not necessarily a disseisin to take the profits of an estate without 
ri^t. Ld. R. 829. R.] 

Tf he enters upon the possession of a lessee, this ousts the lessor of 
his freehold. 

Though the lessee continues payment of bis rent afterwards. Dub. 

1 Rdl. 658. 1, ult 

So, 
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Sot if a man disturbs the entry of him who has right, into land, it 
will be a disseisin. 1 Rol. 659. 1. 15. 

If he cuts down trees contrary to tlie command of him who has right. 

If he comes to an hoase that is locked up» and takes die door in his 
hand, and claims it \n fee ; though he does not enter, it will be a dis- 
seisin of the house. R. 1 Rol. 659. 1. 5. 

So, if a copyholder leases by licence for years, and afterwards ousts 
his lessee, it will be a disseisin to the lord. 1 Rol. 66% 1. 47. 

So, it will a disseisin, though made by colour of right ; as, if 
tenant for life or years makes a feoffment, and the feoffee enters, he will 
be a disseisor. 

So, if he makes a gift in tail, or lease for life, other than his own life, 
mid the donee or lessee enters. 

So, if lessee at will, or by sufferance, makes a lease for years, and 
the lessee enters. R. Cro. El. 830. 

If the lessee continues in possession after a fine, or surrender to the 
lessor. 

Or, after his term expires, after entry, or against the will of the lessor. 

So, if the king’s patentee enters, where the king has no right to make 
a grant. 

If the escheator, or other officer of the king, seizes the land without 

use. 

If a man, who has no right, obtains land out of the hands of the king 
upon false suggestion. 1 liol. 658. 1. 40. 

If a demandant enters pendente lite. 

Or, sues execution after his release given, after verdict, and before 
judgment. 

Or, enters after a recovery utterly void. 

If a sheriff, upon a general writ, makes execution of other land. 

1 Kol. 664. 1. 5. 

So, if an officer executes an office, to which another lias a right, by 
ajipointment of the court, he will be a disseisor. 

If a woman takes dower to which she has no title, by assignment of 
a guardian, she will be a disseisoress. 

8o, if a man enters by fcoftinent of a guardian. 

If a guardian continues possession after full age of his ward, he will be 
a disseisor. Co. L. 57. b. 1 Rol. 659. 1. 50. 

So, if a man enters by release of an infant, he will be a disseisor. 

If he enters to make livery for him who has no right. 

If he enters by colour of a lease from the disseisor after the entry of 
the disseisee. 1 Rol. 662. 1. 30. 

And every one will be a disseisor who is particeps criminis: as, if a 
man commands another expressly to make a disseisin. 1 Rol. 663. 
1. 20. 25. 

If he gives assent precedent or subsequent to the disseisin. 

If a lessee, guardian, tenant by clegitj &c. makes a feoffment, &c. 
he will be a disseisor, as well as the feoffee, &c. who enters. 

So, if a lessee attorns, or voluntarily pays his rent to a stranger. 

So, 2Lfeme^<aoertj or infant, may be a disseisor by actual cntiy, with- 
out her husband. 1 Rol. 660. 1. SO. 

Or, if they a^ee to a disseisin by another after the coverture deter- 
mined, or at full age. 1 Rol. 660. 1. 23. 

Y 4 So, 
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So, if a mail enters by a disseisin, he will be a disseisor, though he 
claims only for years ; us, tenant by statute, in dower, &c, where they 
have no right to it ; for they cannot qualify their wrong. 1 Rgl. 662. 
1.35.40. 

If one parcener enters, claimir^ the whole, and takes the profits of 
the whole, it will be a disseisin of his partner. Co. L. 373. b. 243. b. 
Vide Parcener, (A 3.) 

What shall be a ‘disseisin of a rent, vide Rent, (D 2.) 

(F ^2.) What not. 

But an act, wliich does not oust him who has the freehold, though 
it be tortious, will not be a disseisin ; as, if a commoner cominunds the 
owner of the soil not to cut down trees, whereupon he desists, and goes 
off out of the land, it is no disseisin : for he who has right shall not be 
ousted of his seisin hy parol. 1 Rol. 659. 1. 10. 

So, if A. enters upon the possession of B. but does not expel him, it 
is no disseisin. 1 Sal. 246. Co. L. 181. a. 

So, it a man makes u lease, off the land, to him who has the pos- 
session, and rent be paid to him, it will not be a disseisin witliout more. 
1 Rol. 659. 1. 40. 45. Vide infra. 

^ So, if a man erects a shop in a vacant place of the king’s manor, 
without paying rent, it will not be disseisin ; for the king cminot be 
ousted of his seisin. 1 Rol. 659. 1. 25. 

^ Though he continues in the shop after a grant of the manor by the 
king to another in fee ; for the first being no disseisin, the continuance 
of the same act will not be so. • R. 1 Rol. 659. 1. 25. 

So, if a man enters upon the land of A. in ward of the king, and 
takes the profits as owner, and continues the possession after livery sued 
by A. it will not be a disseisin, when the first act was not so. R. 1 Rol. 
654. 1. 30. 

So, if tenant m capile devises all his land, which is void for a third 
part, and the devisee enters, and makes a lease of the whole, it will not 
be a disseisin ; for he was tenant in common with the heir, and tenant 
in common cannot be ousted without actual ejectment. R. 1 Rol. 658. 
1. 45. Mo. 546. 

So, tliough the devisee levy a fine of the whole. 1 Rol. 658- 1. 50. 

So, a disseisin of part of a manor, rent, &c. if there can be a sever- 
ance, will not be a disseisin of the whole. 1 Rol. 664. 1. 21. 

So, it will not be a disseisin, w’fiere a man enters by sufierance of the 
owner. 1 Rol. 659. 1. 20. R. 1 And. 134. 

So, if a lessee continues in possession after his term, witliout other 
act ; for he is only tenant by sufferance. 1 Rol. 659. 1. ult. 

[To make a title by disseisin, there must be a wrongful entiy ; a 
wrongful continuance of possession after a rightful entiy, is not a dis- 
seisin. So that a fine wi& proclamations levied by one after the death 
of a ^ant for life under whom he held, operates nothing against the 
remainder-man, who therefore may bring ejectment without having first 
entered ; for a fine levied by one who has not a freehold by right or by 
wrong, is^ a nulli^. So likewise, if he die after five years continuance 
of possession, and his heir enter, this is not a descent cast, and there- 
fore does not toll the entry or ejectment of the remainder-man, for to 
make a descent cast, the party must have had a descendable estate. 
3M.&S.271.] 

So, 
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SOf if a stranger makes a lease by indenture to tenant by sufferance^ 
without ousting the possession, it will not be a disseisin, though tenant 
by sufferance pays him the rent upon the lease. R. 1 ^1. 659. 1. 40. 

So, if guardian by nurture makes a lease to any one in possession 
under the title of the infant, rendering rent to himself, which is paid 
accordingly, it will not be a disseisin. 1 RoL 659. 1. 45. 

So, if a man enters, claiming only a lawful estate, he will not be a 
disseisor, though he has no right to it ; as, if a man makes a lease to B. 
and his heirs for years, and die heir enters, claiming the term which 
does not belong to him. 1 Rol. 662. 1. 45. 

If a devise be void for a third part, and the devisee enters, claiming 
the whole by the devise. R. Cro. El. 64 1 . 

So, if a sheriff, &c. does execution pursuant to his authority, he 
will not be a disseisor, though die judgment or process was erroneous 
R. 1 Rol. 664. 1. 5. 

As, if the sheriff makes restitution after a reversal in error, without a 
scire facias against the terre-tenants who were not parties to die record, 
as they ought to be. R. 1 Rol. 663.1. 50. 

[Where an ejectment is brought, there can be no disseisin. 1 B.M.60.] 

[Taking possession under a judgment in ejectment is not a disseisin of 
the freehmd ; nor can the true owner elect to make it so. For the entry 
is under authority, and lawful, therefore not liable to be punished by 
fine; nor can die true owner enter upon such recoveror as a disseisor. 
Ibid. Cowp. 701.] 

[Possession under a judgment in ejectment can never amount to a 
disseisin of die freehold. Cowp. 689.] 

[A fine levied by tenant for life who continues in possession, is no 
disseisin of the remainder-man. 12 East, 141.] 

[Anentiyand possession of the devisee of tenant for life, who had 
levied a fine, and afierwards continued in possession till her death, is no 
disseisin of the remainder-man. 12 East, 141.] 

(F 3.) What shall be so, or not, at election. 

So, if a lessee at will, or by sufferance, makes a lease, it will not be 
a disseisin but at the election of the lessor. R. 1 Rol. 661. 1. 25. Cro. 
Car. 302. Jon. 316. Vide estates, (H 1, 2.) 

So, if a man enters by colour of a lease, which is void, and pays 
rent to the lessor, he will not be a disseisor, but at the election of the 
lessor. R. 1 Rol. 661. 1. 45. 

Though he claims a lease for life, as well as where he claims by a 
lease for years or at will, R.cont. 1 Rol. 662. 1. 10. Vide estates, (Hi, 2.) 

So, if A. makes a lease for years, and afierwards makes a jointure, 
and aliens the fee to B. who enters, and takes the rent of the lessee, ancl 
then the wife enters, claiming her jointure, and takes the rent, it will 
be a disseisin, or not, at the election of B. 1 Rol. 662. 1. 15. 

So, if a lessee attorns, or pays his rent to a stranger without coercion, 
widiout more, it will not be a disseisin, but at the elecdon of the lessor. 
1 Rol. 659. 1. 17. 

So, if a man enters, claiming as guardian, when he has no right to 
be so, it will not be a disseisin, but at the election of the heir. 1 Rol. 
661. 1. 20. 

If he enters upon the land of an infant by his assent, for his assent is 
void. 1 Rol, 661. 1. 40. 

(F4.) 
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(F 4.) Who shall not be a disseisor. 

SO| the king or queen cannot be a disseisor. 

So, a feme-covert shall not be a disseisoress by the act of her hu£K 
band, or a stranger. 1 Rol. 660. 1. 5. 10. 

Though she agrees to it during the coverture ; for her agreement is 
void. 1 Rol. 660.1. 15. 20. 

So, an infant cannot be a disseisor by the act of a stranger, though 
he agrees to it during his nonage. 1 Rol. 660. 1. 25. 35. 

Though the feme-covert or infant be present, when the husband or 
stranger enters, without more. 1 Rol. 660. 1. 37.661. 1. 12.^ 

So, a feme-covert by actual entiy cannot make a disseisin to the use 
of her husband, or a stranger. 1 Rol. 660. 1. 50. 

So, a corporation cannot make a disseisin in their corporate capacity ; 
for the person who does the act is the disseisor in his natural capacity. 
1 Rol. 661.1. 5. 

So, if a man commands A. to enter into land when he has no right, 
and A. enters accordingly, A. alone will be the disseisor, and not he 
who gave the commaiKi. 1 Rol. 663. 1. 10. 15. 

If a man leases the land of another for years off the land, and the 
lessee enters, the lessee alone will be the disseisor. 1 Rol. 663. 1. 27. 

But if a lessee at will or by stifierance niakes a lease for years, the 
lessor only will be the disseisor. R. 1 Rol. 663. 1. 30. 40. 

[He who enters under a void lease, is not a disseisor but tenant at 
will. 1 Wils. 176.] 

Vide more concerning Seisin, in Pleader, (C 33. — E 22.) 

JLtPrimier 0emu 

Vide Prjerogative, (D 59.) 
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[ (F) Ciaben made.] p. 333. 

[ (G) i^ubiect matter of.] p. 334. 

[ (H) iForm of.] p. 334. 

[ (I) Ceot of it0 oufficiencp.] p. 335. 

[ (K) Conclu0ftjen£00 of.] p. 335. 

[ (L) SDtiiectiono to, boto taftcn.] p.335. 

[ (M) jraing; of.] p. 335. 

[(N) l^roofof.] p.335. 

[ (O) jFor a di0trmffa0.] p. 335. 

[ (P) Before a commi00ioner.] p. 335. 

[ (Q) C^nlatoful oatb0.] p« 336. 

(A) cctben an oatb 0 baU be required. 

No oath can be required, unless it be established by act of parlia* 
ment, or by common law* 2 Inst. 479. 

The oaths of judges, counsellors, sheriffs, under-sheriffs, escheators, 
attomies, mayors, and bailiffs, are established by act of parliament. 
2 Inst. 479. 

When the oath of allegiance shall be required. Vide Allegiance, 
(B 1, &c.) 

[ (A 2.) How an oath shall be taken.] 

[On the principles of the common law, no particular form of oath is 
essential to be taken by a witness. Cowp. 389.] 

[Therefore Jews, before their expulsion in the 18th of Ed. 1., were 
permitted at common law, and are still permitted to be sworn on the 
Old Testament. Id. ibid.] 

[Turks may be sworn on the Alcoran. Id. ibid.] 

[And Gentoos, according to the ceremonies of their own relimon. 
Vide 1 Atk. 25.} 

[The testimony of a sectary, who refused to kiss the book, but whose 
form of swearing was by opening the bool^ and lifting up his right hand, 
has been admitted in a civil action. 2 Sid. 6.] 

(B) QfflQett 
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(B) CQiDen not 

But a new oath, not established by the common law or authority of 
parliament, cannot be imposed upon a judge, commissioner, or other 
subject. 2 Inst. 479. 

Though allowed by the king’s patent. Semb. per Cooke, 1 Rol. 5. 

But an addition to an oath, which is for tlie public good and due exe- 
cution of his ofRce, may be made by order of the king and the state 
without parliament. Semb. Cro. Car. 26. 

And therefore, by the common law, Juramentum calumnia in cami$ 
ecclesiasticis could not be required of laymen, except in causis matrimo^ 
niaL et testament. 2 Inst. 657. 

Though allowed by the constitution of Otho, 21 H. 3. A. 1236 ; 
for a canon contrary to a statute or the custom of the realm has no 
force. 2 Inst. 658. 

Though it seems to be warranted by the st. 2 H. 4. 15. for that was 
repealed by the st. 25 H. 8. 14. and 1 Ed. 6. 12. and though revived by 
the st. 1 & 2. Ph. & M. 6. was afterwards repealed by the st. 1 El. 1. 
and continues repealed. 2 Inst. 658. 

But it might be demanded of the clergy. 2 Inst. 657. 

And of a layman in a matrimonial or testamentary cause; for in these 
cases the transaction is often in private. 2 Inst. 657. 

So, no person, ecclesiastical or temporal, shall be examined upon oath 
in an ecclesiastical court of his thoughts. 2 Inst. 658. Vide Prohibi- 
tion, (G 13.) 

By the st. 13 Car. 2. 12. no ecclesiastical judge may tender an oath 
ex <^cioj or any oath whereby any person may be cliarged to accuse, 
purge himself o^ or confess any criminal matter, that may subject him 
to censure or punishment. 

And therefore no one can be bound by the spiritual court to take an 
oath to present or accuse himself. Hard. 364. 

Nor, to make oath, tliat he will present upon such articles inta' alia. 
Ibid. 

Nor, to take an oath, except in a'matter proper for the jurisdiction of 
'the spiritual court, as in cama matrimonial, 'ocl testamciitar. Hard. 364. 
2 Inst 657. 1 Rol. 220. 2 Bui. 182. Vide Prohibition, (G 4.) 

Nor, to answer upon a matter widiin their jurisdiction upon oath, 
before it be presented by two at least R. Cro. El. 262. 

Nor, to answer upon a matter which subjects him to a penal law, 
though the jurisdiction of the spiritual court be saved; as, if he takes 
usury, hears mass, &c. 2 Inst. 657. 2 Rol. 305. 1. 15. 25. 2 Cro. 

388. 1 Rol. 220. 2 Bui. 183. 

Nor, to give an account of his faith. 2 Rol. 305. 1. 35. 

Nor, to answer to an accusation of incontinency, &c. R. Cro. El. 201. 

Or, of covin or fraud in a lease for years. R. Hob. 84. 

Nor, to answer to a matter, which, being proved, will be a forfeiture 
of his freehold. R. Sal. 550. 

Or, a forfeiture of his bond. R. 1 Rol. 1 10. 

[The suppletory oath may be tendered to the party by the judge 
in the ecclesiastical courts, on a semiplcna probatio incaxisa matrimotiial. 
Sir. 80.] 

[The exercise of it lies in of^bitriojudicis. Ibid.] 

S09 
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S05 an oath established by a canon to make no alteration in the go- 
vernment of the church by archbishops, bishops, deans, archdeacons, 
&c. is not legal. 3 Rush. 1 186. 1^05. 

Nor an oath established by a bye-law of the dean and chapter, who 
have power to make bye-laws, before an archdeacon shall be admitted 
to his office. R. 2 Mod. Ca. 27. 

So, the secondary of the king^s bench cannot examine upon oath, but 
the examination shall be in the crown-officc. 2 Rol. 4*99. 

[An affidavit cannot be taken by a commissioner who is the party’s 
attorney, or his menial servant, or his agent in that cause : but if only 
agent in another, he may. Barnes, 45.] 

(C) W)cn rcquircD of a peer. 

So, all lords of parliament in the trial of causes before them shall not 
take any oath. Seld. vol. 3. p. 2. 1533. 

So, by the ancient law, when they answer as defendants in any court, 
the answer shall be upon protestation of their honour, without oath. 
Cont. per Just.; but it was R. acc. in Parliament, 2 Cor. Jon. 154. 
Per Hurcourt, Sal. 513. Seld. vol. 3. p. 2. 1335. 

Though the answer be to a charge against him ; ns, in the Star- 
chamber, &c. R. cont Hut. 87. 

But a peer made chancellor, treasurer, justice of the peace, or other 
officer, shall take the usual oath of office. R. Jon. 152. 

So, he shall take the oath of homage. Jon. 152. 

So, if he wage his law it shall be upon oath. Jon. 153. 

So, if he be a witness. Jon. 153. Sal. 513. Semb. cont. Seld. 
vol. 3. p. 2. 1535. R. acc. 2 Mod. 99. Acc. Dy. 314. b.*in marg. 

Or, make an affidavit. Sal. 513. 

Or, be examined upon interrogatories. R. per Harcourt, Sal. 513. 

And when sworn, a peer puts his hand upon the gospels, as others 
do. Dy. 314. b. in marg. 

[(D) 05^ toljom an affiDaPit 0l)aU Pe maoc. ] 

[Either the suitor, his attorney, or the attorney’s managing clerk, may 
make an affidavit of merits. 2 Smith, 61. But none others; and if 
by either of the latter, they must swear tliat they are such. 3 Taunt. 
403.] 

[(E) 'Before tobom Otoorn.] 

[An affidavit to ground a motion for a rule 7iisi cannot be sworn 
before the attorney for the party, or his partner. And a rule obtained 
upon such an affidavit will be discharged with costs. 1 Price, 116.] 

[An affidavit for an attachment cannot be sworn before the attorney 
of the party applying for it. 3 T. R. 403.] 

[The rule of court E. 15 Geo. 2. prohibiting the attorney who is con- 
cerned in the particular cause taking affidavits in that cause, does not 
extend to his clerk. 8 T. R. 638.] 

[Where the agent is the attorney on record, affidavits may be sworn 
before the principal attorney. 5 Taunt. 89.] 

[(F) ©Hben maDe.] 

[It seems that an affidavit may be made at anytime; thus, before the 
proceeding after which it is to be used has terminated. Therefore an 

affidavit 
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affidavit in support of an application to take out execution, notwith- 
standing a writ of error brought, sworn before' judgment was signed, 
was held regular. 4 M. & S. SSI.] 

[An affidavit made after a rule to show cause granted is not admissi- 
ble. S Price, 2S7.] 

[(G @uWect matter ot] 

[On a rule nisi coming on an affidavit of facts in support of the rule, 
which were not disclosed on the original application, is inadmissible. 
3T.R.SI0.] 

[(H) iForm of.] 

[The reason why affidavits not entitled when necessary cannot be 
read is, because, if false, the party could not be indicted for perjury. 
3 T. R.601.] 

[An affidavit to obtain a rule nisi must be entitled in court. 1 B. & 
P. 271.] 

[As well the Christian as the surnames of the parties must be prefixed 
to affidavits showing cause ; that in case of an indictment thereon, it 
may appear from the affidavits themselves, without the aid of extrinsic 
averment that they were filed in such cause. 7T. R. 661. 2 East, 
182.] 

[All affidavits in a cause, excepting affidavits of the cause of action 
before process is sued out, must be entitled with the names of all tlie 
parties, both plaintiffs and defendants, and with their Christian as well 
as surnames. 1 Smith, 457.] 

[In a cause cpmmenced against two, where the process is not bailable, 
an affidavit made by one defendant before declaration may be entitled 
in a cause of A. against B. who is sued together with C. 6 Taunt. 286.] 

[Until a rule for a criminal information is made absolute, the affi- 
davits need not be entitled in any cause. 6 T. R. 60.] 

[A note to pay a prisoner his sixpences, was written upon the same 
paper with an affidavit to verify tlie plaintifTs hand-writing thereto ; 
held that the affidavit not being duly entered in the cause, altliougii the 
note was so, could not be aided by references, and could not be read. 

2 Smith, 293.] 

[In a suit by the assignee of a bail bond, an affidavit for a rule nisi^ 
in which the plaintiff' was styled, assignee” only, was held bad. 

3 Taunt. 377.] 

[An affidavit made a defendant which styles him defendant in tlie 
cause, and states his abode, suffices without the addition of his degree. 
6 Taunt 73.] 

[A deponent having left one residence for another, cannot describe 
himself as late of the former. 1 1 East, 528.] 

[One discharged from prison, but who continues to sleep there at 
night, having no other residence, may describe himself as late of the 
prison. 1 1 East, 528.] 

[The rule of K. B. Mich. 15 Car. 2., requires that “ the true place 
of abode of every person who shall make affidavit in court, be inserted 
in such affidavit” If a deponent gives himself the same addition, as 
would be good in an indictment ^gainst him for perjury, the rule is 
satisfied. Therefore an affidavit t6 hold to bml, describing the depo- 
nent as of the city of London,” is sufficient. 3 M. & S. 165.] 

7 [Rule 
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[Rule as to naming deponents in the jurat of an affidavit K. B. 
Mich. 37. Geo. S. 7 T. R. 82.] 

[In affidavits to be read, s(Worn by two or more deponents, it must 
appear in the jurat that all have been sworn. 1 Price, 338.] 

[It is sufficient, that affidavits appear expressly by the jurat to have 
been sworn by all the deponents ; and it is not necessary that they 
should be severally named in the jurat as having been sworn, as is re- 
Guired in the Kin^s Bench. 2 Price, 1. Vide Infra, 12. as to naming 
the place whereat, 3cc.] 

[An affidavit ungrammatically expressed, is sufficient, if the meaning 
is apparent. Loffi. 275.] 

[(I) Ccfift of its sufficicncif.] 

[The test to try the sufficiency, in certain points, of an affidavit, is to 
consider whether perjury may be assigned upon it. 4> M. & S. 332.] 

[(K) Conclusiocncss of.] 

[If necessary it may be shewn that an affidavit was sworn at a dif- 
ferent place to that expressed in the jurat. 9 East. 437.] 

[(L) ®l)icctioiis to, i)oU) tnften.] 

[Where an affidavit has been sworn before the plaintiff’s solicitor, 
it is necessary to have an affidavit of that fact, the court will not reject 
it, merely because it appears upon the face of it, to have been sworn 
before a person of the same name as the plaintiff’s attorney. Wighter, 
62.] 

[(M) of.] 

[If a motion cannot be entertained, the affidavit upon which it is * 
founded cannot be filed ; the accessary must follow the fate of its prin- 
cipal. 3 M. & S. 9.] 

[After an affidavit has been read and filed, it cannot be taken off the 
file, in order that it may be returned to the deponent. 2 Wils. 371.] 

[(N) l^roofoC] 

[Proof of an affidavit made in another cause, and an office copy is 
sufficient. Forrest, 153.] 

[(O) j?oc a Diotringao.] 

[The belief that defendant absconds to avoid process, is an essential 
term in an affidavit for a distringas, 4 Taunt. 15G ; as are likewise the 
grounds of that belief. 1 Mars. 267. 5 Taunt. 520. 853.] 

[And it must set out the tenor of the English notice in hoec verba, 

4 Taunt. 619. 5 Taunt. 853.] 

[(P) OBefore a commiS0ionef.] 

[An affidavit dated and sworn before a commissioner of the K. B. 
must show in the jurat, the place where it was sworn, or it will be in- 
sufficient. The reason is, that it may appear to be such an affidavit, 
upon which peijury may be assigned. If a place be named, a medium 
'is afforded to the court of referring to their records, and seeing that the 

party 
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parly taking the affidavit is a oommisnoner. If a place be not named, 
non eonttatf but that the affidavit was'tal^ at sea. 3 M. & S. 493.] 
[An^ affidavit (for a mandamus, e. gr.) sworn before a commissioner, 
must mther describe him as a commisnonor of the court of K. B. or be 
mitided in the K. B. 13 East, 189.] 

[Rule relative to affidavits sworn by persons apparently illiterate 
before a commissioner of the court K. B. East, 31 Geo. 9. 4T. R. 

[(Q) ^nlaMul oatl)0.] 

[In an indlctirieiit on 37 Geo. S. c. 123* it is sufficient to allege and 
prove what the object of the oath and engagement was, without stating 
its tenor or purport. 6 East, 419.] 

[Parol evidence may be given of the oath, without notice to produce 
the paper from which it was supposed the defendant read it. 6 East, 
421.3 

[Declarations made at the time by the party administering the oath, 
are evidence to explain the real design of it. 6 East, 421.] 

[The stat 37 Qeo. 3. c. 123, against unlawhil oaths, is not limited to 
those administered for the purposes of mutiny and sedition, but extends 
to all coses of illegal combination. 3 East, 157. J 

Pefjuiy, how punished, vide Justices of Peace, (B 104, &c.) 


SERJEANT AT ARMR 

Vide Chancery, (D 6.) 


SERJEANT AT LAW. 

Vide Ley, (D 2, 3.) 


SERJEANTY. 

Vide HCsiage, (F). 


SERVANTS. 

Vide Justices of the Peace, (B 58, &c.} 


SERVICES. 

As to the services or tenures whereby lands are held, vide Homage, 
(A — B, &c.) 

How a seignioiy shall be created by reservation of services, vide 
Seignioiy, (A). — Honour. 

Vide more concerning services, in Copyhold, (K 8. — M 4.) — Plea- 
der, (3 K 15.)— Suiq>ena(m (A). 

Cbe 0ertiife. 

VideWAB,(Bl,&c.) 
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Vide IfoMAOE,' (0 1, 8cc.) 

CSltit Of 0eil]ice0. 

Vide Droit, (G). 

SESSIONS. 

Vide Assise, (B 23.)— Justices of the Peace, (Dl, ftc.) 

^eootono Of parliament 

Vide ParmamekT, (Q). 

SETTLEMENT. 

^arriage«0ettlemeitt 

Vide Chahceby, (SMS, 5.)— (3 Z I, 8tc.) 

Ooluntaq? settlement 

Vide Chakceby, (3 M .5. — 4 H 9. — 4 O 7.) 

Settlement of tbe poor. 

Vide Justices of the Peace, (B71» &«•) 

SETTLED USE. 

Vide Uses, (K5.) 

[SETT-OFF.] 

[Vide Action op Assumpsit.] 

SEVERANCE. 

Vide Assise, (B 10.)— Copyhold, (Q 4.)— Estates, (KS.) 

S^ePeranee of t^tpeo. 

Vide Dismes, (1 1, 2.) 

SEWERS. 

(A) Comnrioisiion of oetoero. p. !J38. 

(B) Co ioOom ^anteo. p* 339. 

voi„m z 


(C) i8tit|orrt; 



m SEWERS. 

(C) ^utbocttK of tbe commiooionero. 

.(Cl.) To what: things it extepds. p..540. 

(C2.) What defence the;^ may mend. p.341. 

(C 3.) What annoyances they may reform, p. 3412:. 

(C 4.) What they may do by survey, p. 342. . 

(C 5.) What by jury. p. 343. 

(C 6.) Jury, how summoned,' &c. p. 343. 

. (D) Ctommiooionero habe a court of recoro:— 3fntoSat 
caoeo theg babe iurtoDiction. p. 343. 

(E) ^ben commiootonero mag mafte a tar. 

(E 1.) For what causes, p. $44. 

(E 2.) How asse.ssed. p. 34<i. 

(£3.) When tire charge shall be upon the owner, 
p. 345. 

(E 4.) When upon the level, p. 346. 

(E 5.) Who liable within the level, p. 346. 

(E 6.) Remedy for assessment : — By distress, p. 347. 
(E 7.) By fines, amerciaments, &c. p. 348. 

(E 8.) By sale of lands : — When land may be sold, 
p. 348. 

(E 9.) Wlren not. p. 348. 

(E 10.) Who bound by a sale. p. 349. 

(F) llccount Of officers!, p. 349. 

(6) Crabersie of a preoentment. p. 350. 

(H) decrees! of contmtooionero. 

(Hi.) What good. p.350. 

(H 2.) What not. p. 350. 

(H3.) Execution of orders, p. 350. 

(H 4.) Duration of. p. 350. 

(I) 3&eineD^ for Default of tbe coinmiooionero. 

(1 1.) By certiorari, p. 851. 

(1 2.) By action, p. 351. 

[(K) }^leaDin0.] p.352. 

(A) Commiositon of s^toero. 

By the common law the king might make a commission ibr the 
survey and repair of the banks, walls, and other fences a gainitf the sea, 
before any statute of sewers. 10 Co. 141. F. N. B. 1 1 3. 

fiut by the st. 6 H. 6. 5. it was first enacted, that commissions of 
sewers be granted; and it prescribes thdr form. 

And now by the st. 2SH.8. & commisuMM of sewers shall be^r^cted 
in all parts in the realm, when, and where need shall requiiej according 
to the tenor there ensuing. 

'(») 
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(B) Co tobom ffronteo* 

Bj the St. 25 H. 8. 5* the commissLon of sewers shall be dii^scted 
such substantial and indifferent persons as shall be named by the lord 
chancellor, lord treasurer, and two chief justices, or any three of them, 
whereof the chancellor to be one. 

And by the same statute, every person named a commissioner shall 
attend the execution of the said commission. 

And before he acts shall take an oath before the lord chancellor, or 
such to whom a dedimus potestatem is by him directed to take the sam^ 
or before the justices of peace at the quarter sessions from the same 
county, truly to execute the authority, &c. 

And if any one sits as a commissioner before he is sworn, he forfeits 
40/. for every time; a moiety to the king, a moiety to him that shall 
sue^ &c. 

And by the st. 25 H. 8. 10. any commissioner refusing to be sworn, 
the refusal being returned into chancery on the king’s writ, shall for- 
feit five marks for every such contempt, unless he shew reasonable 
cause to the chancellor for such refusal. 

But by the st. 23 H. 8. 5. none shall sit as a commis^oner, not 
having lands, tenements, or hereditaments in fee, in tail, or for lile, 
of forty marks per annum^ above all charges, to his own use, except 
he be resiant in and free of some city, borough, and town-corporate, 
and have moveable substance of 100/. value, or be an utter barrister 
at law, on pain of 40/.; a moiety to the king, a moiety to the in- 
former. 

By the st. 25 H. 8. 10. none shall be bound to act in the commission, 
unless he be dwelling in the same county. 

By the st. 13 El. 9. no farmer for years of lands within the limits of 
the commission shall intermeddle in the execution of the commission, 
unless he have 40/. per annum freehold, and then only as to such laiids 
which he holds not as farmer. 

And therefore, if a man be entitled to a reversion, or remainder after 
an estate for life, of the annual value of forty marks, he cannot \k a 
commissioner, for he has not an estate in prasenti. Col. 194. 

So, if he be seised of franchises or liberties, if they are not demised, 
for the annual rent of forty marks ; for though they are hereditaments, 
they are not of an annual value. Ibid. 

Or, if he be seised of casual services ; as, homage, heriot, relief, &c. 
Ibid. 

Or, if he be seised of an advowson ; for it is of no value. Ibid. 

So, joint-tenants, or tenants in common, or parceners of lands of forty 
marks per annum^ cannot be commissioners ; for tliough they are seised 
per my et per yet each has only a moiety. Cal. 125. 

So, a man seised in right of his wife cannot be a commissioner. Ibid. 
Nor, a man seised in trust for another. Ibid. 

Nor, a dean and chapter, mayor and commonalty, or other corpo- 
ration aggregate seised jure incorporationise Cal. 195. n 

So an alien cannot be a commissioner. CaL 196. 

Nor, a lessee for years of a &rm, unless he has ako a freehold of 40/. 
per annum. Cal. 197. 

So, a dissebee before entry cannot be a commissioner. CaL 198. 

;Z 2 Nor, 
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Norji a bargainee of lands before enrolment, though the deed be after- i 
wards inrolled. Cal. 198. 

So, a freeman of a corporation cannot be a commissioner, unless he 
be also resiant within the borough, and have 100/. personal estate. ' 
Cal. 191, 192. 

If he be not actually admitted to his freedom. Cal. 190. 

And resiancy in law is not sufficient, unless he be actually resident 
within the borough. Cal. 291. 

* Tliough he inhabit within the walls, if he be not also within the pre- 
cinct and liberty of the borough. Cal. 192. 

So, if a freeman has no personr.l estate in possession, it is not suffi- 
cient, though he has debts upon statute, judgment, bond, or contract, to ' 
the value of 100/. Ibid. 

So, if he has it not in his own right, though he is possessed of it in 
right of his church, or as a member of a corporation, &c. Cal. 193. 

Or, as lessee for years upon a demise. Cal. 196. 

Yet, an utter barrister may be a commissioner, though he has not any 
lands. Cal. 198. 

So, a man may be a commissioner having forty marks pet' annum^ 
though he be a villein. Cal. 196. 

Or, be an infant. Cal. 202. 

So, a woman may. Ibid. 

So, a man who has lands in respect of his office ; as, the warden of 
the Fleet, &c. seised for life of an office, to which forty marks/^c/* annum 
belong. Cal. 196. 

So, a bishop, parson, &c. seised in right of his church. Cal. 196. 

So, it is sufficient if he have lands of forty niarks, when he acts 
as « commissioner, though he had not when the commission was 
granted. Cal. 198. 

Or, though he afterwards sell them. Ibid. 

So, if a freeman has 100/. personal estate, it is sufficient in whatever 
place it lies. Cal. 1 93. 

Or, by whatever means he obttiined it. Cal. 193, &c. 

But it a person not qualified act as a commissioner, he will be subject 
to the penalty ; but his acts and decrees remain good. Cal. 203. 

(C) ^utDoritH of tt)c rommiosionero. 

(C 1.) To what things it extends. 

By tlie st. 23 H.8. 5. commissioners of sewers shall be directed in ail 
parts within this realm, &c. 

And therefore all the English sea, being infi'a regnum Anglia^ may 
be witliin the jurisdiction and extent of the commission of sewers. 
Cal. 18. 

So, the Isle of Man, the Isle of Wight, Wales, and other antient or 
new islands within the kingdom of England. Cal. 20. 

So, lands deserted by the sea. Cal. 22. 

,T%e shores and coasts of the sea. Cal. 30. 32. 

llie arms of the sea, creeks, havens, and ports. Cal. S3. 

But the authority of tlie commissioners does not extend beyond the 
Imiits of their particular commission. Cal. 36. 

So, 
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So, land deserted by or gained from the sea after the commission 
granted cannot be within the jurisdiction of the same commission. 
Cah 38. 

So, the sea, or creeks and bays of the sea, are not with the manage- 
ment of the commission. Cal. 38. 

So, lands deserted, before they are got to be profitable, are not 
within the defence of the commission. Cal. 38. 

And tlierefore the commissioners may build a wall, bank, &c. for the 
advantage of the other country, but not for the defence of the lands de- 
serted, till they are profitable. CaL 38. 

' [The commission of sewers extends only to navigable streams, unless 
within two miles of London. Vide st. 3 Jac. 1. c. Lt. 8c 2 Bl. 11. 717.] 

[Yet if the sewer coinniunicate with a navigable stream, or with the 
sea above the point where the tide ebbs and flows, if it be useful for na- 
vigation, and if the place over which the jurisdiction is exercisc<l be 
likely to be benefited, or be so in fact,* the commissioners have juris- 
iiiction. 2 T. 11. 3.j8.] 

(C 2.) What defences they may make. 

By a commission founded upon the st. 23 II. 8. 5. it is recited, 

that forasmuch as the walls, banks, gutters, sewers, gates, calcycs, 
bridges, streams, and other defences by the sea-coast and marsh ground 
within the limits of A., &c. or the confines of the same, by the rage of 
sea or by means of trenches of fresh water, having course to the sea, be 
so lacerate, &c. wc therefore have assigned you or six of you (three 
quorum.) to survey the said w^alls, &c. and the same cause to be made*, 
corrected, repaired, amended, put down, or reformed, ns the case shall 
require,” &c. 10 Co. 143. a. 

And therefore the commissioners have authority for repairing the 
walls and bunks of tlie sea. CaL 37, 38. 

And also the banks and w’alls of navigable and other rivers which 
have a course to the sea. Cal. 52. 

So, they may reform such walls and banks, if necessary. Cal. 51, &c. 

So, the commissioners have power of rivers, gutters, ditches, ponds, 
pools, sewqrs, and streams. CaL 57, &c. 

So, if a navigable river becomes dry, they may for the benefit of the 
navigation, supply it with water from (mother river, which has a super- 
fluity. Cal. 62. 

Though the navigation be only for private boats for carriage of the 
goods of others ; for that is a common benefit. CaL 62. 

So, the commissioners have power of all bridges which stand upon 
lands surrounded. CaL 63. . 

So, the commissioners may make de ?iovo the antient walls, rivers, &e. 
where they are decayed or totally perished. 10 Co. HI, H2. 

So, when they make a , new wall, &c. they may make any little alter- 
ation for the go^ of the public ; as, if a wall, &c. must of necessity 
be rebuilt, they may make it in a place more commodious for the level; 
for it is not a new invention, but an improvement of the ancient metuis 
for preservation of the level. 10 Co. ,142. b. 

But banks, walls, &c. for fences of private grounds, are not within 
the power of the commissioners. Cal. 54. 

Z 3 Though 
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Though they are made to ditches, gutters, or streams for watering or ' 
draining their private soil. Cal. 54. 

Or, lOT inning and securing of private marshes. Ibid. 

So, conduits, &c. for private use or convenience, are not within their 
power. Cal, 60. 

So, if the town of B. be destitute of water for cattle, &c. and the town 
of C. abounds, the commissioners cannot make an order for the relief 
of B. Cal. 61. 

So, they cannot make an order for conveying a river or other stream 
(as the cut from Ware to London, &c.) to any town or city for house* 
hold affairs ; for they have no power but for draining and navigation. 
Cal. 62. 

Nor, for navigation of private boats for a man’s private use. Ibid. 
So, it is not within the power of the commissioners to make new 
works, where there was nothing of that nature before ; as, to make 
a new cut from one part of art old river for seven miles to another. 
R. 10 Co. 141, 142. 

Nor, new drains, banks, or sluices. R. Mo. 825. 

So, * they ought not to make an antient wall, &c. de ntm ; if by a 
reparation the peril can be avoided. 10 Co. 142. b. 

(C 3.) What annoyances they may reform. 

So, by commission founded upon the 28 H. 8. 5. the commissioners 
have authority not only to survey walls, 8f,c. but because the common 
passage of ships, boats, &c. in rivers, &c. by means of setting up and 
making streams, mills, mill-dams, bridges, ponds, fish-garths, locks, 
wears, fiood-gates, and other like annoyances, be interrupted, &c. the 
commissioners may cause the same to be made, corrected, amended^ 
put down, or reformed, as the case shall require, after their discretions. 
10 Co. 143. a. 

And therefore commissioners of sewers may throw down or reform 
all annoyances of late times erected to the prejudice of the public good. 
Cal. 54. 

But the commissioners cannot pull, down or reform any impediments^ 
&c.but according to power to them given by some statute. R. 10 Co. 138. 

And therefore they cannot remove, &c. any mill, cawsey, &c. erected 
before the time of Ed. 1. if it be not afterwards enlarged. Ibid. 

Or, if it be afterwards enlarged, they cannot throw it down ; but only 
reform the enlargement. It. 10 Co. 138. b. 

(C 4.) What they may do by survey. 

By comnussion upon the 23 H. 8. 5. the commissioners may survey 
walls, streams, ditches, banks, gutters, calcyes, sewers, fridges, mills, 
&c. and other impediments and annoyances aforesaid. 

And by such survey tliey may inform themselves what defences want 
repair, or not. Cal. 81. 

What annoyances there are. Cal. 82. 

In what particular the defect consbts. Cal. 81. 

What materials or money ought to be provided for such defects. 
Cal. 81. 

So, by a survey they may determine, whether a new sluice, sewer, 
' or other defence is necessary, and in what place. Cal. 83* 

So, 
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So, th^ may diract the rtpair of a d^oe, which by satvqr ap- 

pean necessary. Cal. 82 * 

Or» the removal of a thing which upon a survey appears to be an 
annoyance. Ibid. 

(C 5.) What by jury. 

^ So, by conunission upon the st 23 H. 8. 5. commissioners are as- 
signed to survey, &c. and also to enquire by the oaths of hiwfiil men of 
the shire or place where such de&ults or annoyances be, through 
whose default ^e same have happened, who holds any lands, tenements, 
common, &c. or may have hurt, &c. by the said walls, ditches, 
sewers, &c. 

And therefore the commissioners ought to inquire by a jury, by 
whom any annoyances are erected ; and they cannot determine by sur- 
vey or otherwise, witliout inquest. Cal. 82. 

By whose default a wall, bank, &c. or oilier defence, is defective. 
Cal. 83. 

Who are liable to repair by prescription, tenure, &c. Cal. 83. 

What lands lie within danger, &c. and who is the owner. Ibid. 

(C 6.) Jury, &c. how summoned. 

By commission the commissioners are authorised to moke and direct 
all writs, precepts, warrants, &c. to all sherilFs, bailiffs, officers, and 
other persons within libeities, or without, &c. 

And tlie sheriff is commanded to cause to come before them, &c. at 
the days and places they appoint, as many honest men of the bailiwick, 
&c. to inquire of the premises. 

(D) (Eomim00ioncri0( ftdtie a court of rccorD;— 3 [n 
loDot cm 0 then botie luriooictiom 

Commissioners of sewers ore justices, and have a court of record. 
Cal. 128. 

By the st. 23 H. 8. 5. the commissioners may hear and determine all 
matters within their commission, at the suit of tlie king, or of any other 
complaining before them, afler the laws and customs of Romney Marsh, 
and after their discretions. Vide post, (H 1.) 

* And therefore any person may prefer his bill of complaint before 
commissioners of sewers for a matter within the authority of the com- 
mission. Cal. 129. 173. 

So, if the goods of B. are taken upon a distress against A., though 
it be tortious, and without authority of the commission, yet B. may 
have redress and his damages upon complaint before the commissioners. 
Cal. 773.. 

So, if an officer for a distress takes more than he ought, the com- 
missioners will obbge him to return the overplus. Cal. i74>. 

Or, if the distress upon a town be levied upon one person they shall 
make the others contriimtory. Ibid. 

If an officer buys timber, See. for the repair of a wall, &c. the vendor 
shall have a remedy before the commissioners. Cal. 175. 

Or, if he makes a trench, &c. by order of the commissioners upon the 
bmd of another. Ibid. 

Z i $o, 
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Soi labourers, 8cc. may here recover their wi^es, &c. Cal. 175* 

But for a collateral matter they have not authority : as, if A. be dis- 
seised' of lands within the level, chargeable to the repair, &c. the com- 
missioners cannot give relief. Cal. 174. 

Or, if a wall, which A. ought to rq>air, be thrown down, whereby 
the lands of B. are surrounded, the commissioners cannot give B. 
damages for it. Ibid. 

(E) mhen coniml£!0tonerd met^ maiie a tar. 

(E 1.) For what causes. 

By commission, the commissioners may reform, repair, &c. walls, 
ditches, gutters, sewers, Ac. in all places needful ; and if need be, 
make new, and cleanse, &c. the trenches, sewers, &c.; and amend, 

E rostrate, &c. all mills, streams, &c. and other annoyances, &c. ; and ^ 
ear the accounts of collectors, &c. for receipt and laying out money 
levied and paid in or about making, repairing, reforming, &c. walls, 
ditches, &c. and other annoyances. 

And also may take us many carts, horses, &c. and as many workmen, 
Ac. as for such reparations, &c. shall suffice, paying for the same com- 
petent wages, salary, &c. 

And also take as many trees, woods, timber, &c. as for the said works, 
See. shall be sufficient, at a reasonable price, &c. 

So, by the st, 23 II. 8. 5. the commissioners may every one have 45 . 
ph' dieni for every day they take pains in the execution of their commis- 
sion, and one clerk 25. per diem out of the rates, taxes, &c. assessed by 
authority of the said commission* 

And they may assign of the same rates, taxes, &c. to the clerk for 
writing books and process in the premises, and to collectors, expendi- 
tors, and others, who shall take pains in execution of the commission, 
as they shall think reasonable. 

(E 2.) How assessed. 

By commission upon the st. 23 H. 8. 5. the commissioners arc au- 
thorised to inquire, &c. and all those (viz. who have or may, have hurt 
or loss, &c.) to tux, assess, charge, &c. after the quantity of their lands, 
tenements, rents by the number of acres, &c. after the rate of every 
man’s portion, profit, &c. by such ways and means, &c. as shall seem 
most convenient for redress of the premises. 

And upon tliis the regular course is, that the jury present the parti- 
cular quantity of land, or other profit that every one who may have 
benefit by the repair, or prejudice by the non-repair, has within the 
level, and tliereupon the commissioners make a decree for the assess- 
mebt of every person in proportion. Cal. 82. 10 Co. 143. a. 

[llie commissioners of sewers under 23 H. 8. c. 5. must present the 
lands of levels, &c. to be benefited by sea-walls, &c. by jurors sum- 
moneil unon a precept directed to the sheriff, and by him summoned 
from the body of the county. The jury must be sworn in court, and 
present u|^n the testimony of witnesses. 3 Smith, 105. 7 East, 71.] 
And it is sufficient to charge the visible owner or occupier ; for if he 
is not liable for the whole, he may be remedied, by application to die 
commissioners. Cal. 111. 

So, 
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SOf also the assessment may ^ charged in general upon such a town, 
who may afterwards apportion it among themselves. Cal. 96, 97 ". 

Or, the commissioners may afterwards make a decree tor apportioning 
.it. Cal. 96, 97. ® 

[An order to levy niiie<{)ence per acre to be paid to the clerk, to be 
applied towards defraying charges in and about the execution of the 
. commission is good. Str. 1127.] 

But an assessment upon a town in general, if it be not aftdhvards 
apportioned is not good. R. 10 Co. 14S. a. R. 2 Cro. 356. 2 Bui. 
197. K. Mo. 825. 

Nor, an assessment upon all the lands between such a place and such 
a place; for it must be upon each part in several. K. £q. Co. 94, 

So, an assessment upon one only within the level, where others are 
in equal danger, or have equal benefit, is bad. R. 5 Co. 100. Adm. 
10 Co. 143. 

Or, an assessment upon a level, with direction to levy it upon one 
person. R. 2 Cro. 336. 

If an assessment be irregular, equity does not aid it. R. Eq. Ca. 
.94, 95. 

(E 3.) When the charge shall be upon the owner. 

If a niuii be bound by tenure to the repair of a wall, sewer, &c. he 
shaH be charged alone. Cal. 112. 10 Co. 139. b. 140. 

And every one will be bound to whom such land comes. Cal. 90. 

If A. and all his ancestors have time out of mind repaired, it is 
evidence of a tenure to repair. Cal. 89. 

So, a corporation may be bound by custom to repair, witliout show- 
ing any lands by reason of which, 8cc. Cal. 88. 

So, if A. and others drain a level, and are allowed a third part of the 
level, and thereupon agree to repair the banks of the whole, they will 
be charged to do it ; though those who demand it arc not parties or 
privies to the agreement. 11. Hard. 169. 

So, a man may be bound by his covenant to repair. Cal. 90. 

And il' tlie covenant be for him and his heirs, and assets descend, the 
heir will be bound. Cal. 90. 

So, if no one be chargeable by tenure, prescription, or custom, to 
repair, the owner of the wall, bank, or oilier defence, may be charged 
for it. Cal. 88. 91. 

Or, he who has lands adjoining; for a bank, wall, &c. against the 
sea Ix'longs to him who has land ^joining. Cal. 8. 

So, a man who has the use or profit of the wall, &c. or other de- 
fence, may be charged to it; os, if a man has security by such defence, 
in his ferry, crane, piscary, &c. Cal, 91, 92. 

But a man cannot be bound by prescription to the repair, &c. unless 
it be shown that he has land ralione cujus^ icc. Col. 88. 

Though he has always repaired, and also his ancestors ; for it is only 
. evidence that their land is liable. Cal. 88. 

So, a man cannot be charged as owner, or having the use, &c. ex- 
cept where all others who have the use or profit, &c. ore also charged 
in proportion. Cal. 9'2. Vi^ ante,'{E'2.)‘— post, (E 5 ) 

■ (EM 
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(£ 4.) Wlien upon th6 level. 

But vhere no one appears to be chargeable by tenure^ preseriptiOBt 
custom, or covenant, toe charge shall be imposed upon the leveL 
Cal. 1 IS. 

Or, if land liable by tenure, prescription, custom, &c. be surrounded, 
or lost Cal. 118. 

Or, if land liable by tenure, &c. escheat Cal. 118. 

So, if land liable by tenure, custom, &c. is not sufficient, the residue 
shall be charged upon the lev^ CaL 114, llfi. 10 Co. 189. b. 

Or, the hazard is manifest whereby if a remedy be not immediately 
appli^ beyond what the land liable can supply, the whole country, 8cc. 
will be surrounded. Cal. 114. 10 Co. 189. o. 

So, if damage happens by inevitable accident without the feult of the 
owner of the land liable, &c. the charge shall be upon the, level ; as, if 
it be by an extraordinary tide or flood. Cal. 114. R. 10 Co. 189. 
8 T. R. 812. 

So, the charge of a new wall, sewer, or other work, shall be upon, 
the level, &c. Cal. 115. 

And also the maintainance of it afterwards. Cal. 115. 

(E 5.) Who liable within the level. 

All persons who have lands and tenements within the level, or profit 
apprendre, are liable upon the tax assessed upon the level, if they may 
have benefit by the repair, or prejudice by the non-repair. 

[The level, and not the person bound by tenure or otherwise to re- 
pair a sea*bank, must repair it when destroyed by unavoidable accident. 
8 T. R. 312.] 

As, ii'diey have land, meadow, marsh, miU, wood, &c. 

Though it be his glebe. Cal. 100. 

Though it be copyhold. Cal. 101. 

So, land of the king, in ecclesiastical person, &c. Cal. 100. 

So, none can be exempt by custom' or prescription. Cal. 177. 

So, a man who has a common, rent. Sec. or other profit aj^endre 
out of land, may be charged to the tax upon the level. Cal. 105. 107. 

The lord of a manor for his quit rents, rents of assize, &c. Cal. 108. 

So, a man who has common of turbary, piscary, &c. Cal. 105. 

So, any who has a ferry. Cal. 105. 

Or, a liberty of free passajre by custom, or prescription. Cal. 106. 

A park or warren within the level. Cnl. 106. 

So, to extraordinary repairs, which tend to the bmiefit of the in- 
heritance, a lessor, or revarsioner, or remainder-man, after an estate for 
life or years, may be assessed. Cal. 109, 110. 

Or, for a new wall, sluice, sewers, &c. Cal. 110. 

So, to repairs for the benefit of the country in general, a char^ may 
be assessed upon land not liable to be surrounded; as, for repw of a 
public port, &C. Cal. 115. 

S(S by special custom which warrants a {ierpetual charge, a decree 
may be made for imponng a perpetual charge up<m land for repmr, &c.. 
Cal. 158. . 


But 
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But tythes not in the lands of a layman) whidhi arise upon land widun 
the commission, cannot be charged. Cal. 100. 

So, the lord of a manor cannot be charged for the freehold of his 
copyholds. Cal. 103. 

Nor, a commoner after the com severed; for it is but of small value* * 
Cal. 105. 

A reversion or remainder expectant after an estate-tail. Cal. 108* 

Nor, an annuity ; for it does not issue out of land, but charges the 
person only. Cal. 105. 

Though the annuity be paid by a corporation, which cannot be 
bound, but in respect of their possessions. Cal. 105. 

Nor, proxies, synodals, &c. Cal. 107. 

Nor, a man who has only a casual profit; os, afiur, market, &c. 
Cal. 106. 

Or, an office, as town clerk, clerk of a market, &c. though they are 
confined to a place within the level. Cal. 107. 

Nor, a man who has only tide of entry, or action. Cal. 107. 

Nor, a mortgagor for his title to redemption. Cal. 107. 

Or, a bargainee, before inrolment. Cal. 107. 

Nor, a patron, founder, &c. in respect of his advowson, 8tc. Cal. 
107. 

So, no one can be charged for reparation, &c. but where he has a 
prejudice by the nusance, &c. or a benefit by the reformation. R. 
10 Co. 143. 

[Those only are liable to be assessed by the commissioners of sewers, 
who derive, or are likely to derive benefit from the work in question. 

3 M. & S. 477.] 

So, to annual or ordinary charges assessed upon a level, a reversion 
or remainder after an estate for lito or years shall not be charged. Cal. 
110 . 

So, mountainous or high lands which cannot be surrounded shall not 
be charged. Cal. 104. 17G. 

So, the commissioners cannot impose a perpetual charge upon land 
for repair, unless it be warranted by a special custom. CoJ. 158. 

So, every person ought to be charged, according to the quantity pf 
his land, and in proportion to his profit, &c. 10 Co. 143. Vide ante, 
(E. 2.) 

(E 6.) Remedy for assessment: — By distress. 

By commission founded on the st. 23 H. 8. 5. the commissioners may 
assess, distrain, punish, &c. as well within the limits accustomed, or 
otherwise, or elsewhere within the realm of England; 

And may distrain for arrearages of every such collection, tax, and 
assess, as oft as shall be expedient. 

And therefore, where an assessment is made upon lands by authority 
of the sewers, the officer, by warrant from the commissioners to him,- 
may make distress upon the goods of the party for the assessment. 
CaLui. 

So, the collector or officer may distrain witliout an express warrant. 
Cal. 141. 

So, if an assessment be made upon land, liable to the repair, &c.; 
for the repair of any wall, sewer, or other defence, the cattle of a stranger, 

Uuant 
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levant and couehani upoir the same land, may be distrained for such as* 
sessment. Cal. 145. 

So^ a distress may be taken upon the goods of any one charged to the 
assessment at any place within the limits of the commission, though it be 
not upon the land assessed. : Cal. 143.. 

So, at any place within the kingdom. Cal. 144. 

So, by the st. 7 Ann. 10. the commissioners, or any six of them, by 
warrant under band and seal, may give authority to any person to levy 
money by them assessed on lands chargeable with such sess, by distress 
and sale of the goods of the person not paying; and the overplus, after 
the charges of distress and sale, shall be returnecTto the owner. 

So, before that statute, by express warrant upon an ordinance made 
by the commissioners for the sale of them. Cal. ] 49. R. Al. 92. 

But the goods of a stranger cannot be sold for an assessment upon 
A., though levant and cqaidiant upon his land. Cal. 145. 151. 

So, the goods of a stranger cannot be distrained for an amerciament 
upon A. for non-payment of a tax charged upon his land, liable to the 
repair of a wall, &c. for default of repair, tliough lemivt and couchanty 
upon the same land. Cal. 145. 

(E 7.) By fines, amerciaments, &c. 

If a man, assessed by the authority of a commission, neglects to pay 
at the time limited, he may be amerced for it. Cal. 134, 135. 

So, if a collector, expenditor, or other officer, neglect his duty, he 
may be fined for it. Cal. 134. 

(E 8.) By sale of lands: — When land may be sold. 

So, by the st. 23 II. 8 . 5. if any assessed, &c. for any lands within 
the commission, do not pay, &c. according to the ordinance of the 
commissioners, the said commissioners may decree the lands from the 
owner and his heirs to any person in fee, in tail, for life or years, for 
payment of such lot 

And therefore, for non-payment of a sess charged upon the land 
within the'conimission, the commissioners may sell the land. Cal. 161. 

So, if a man be bound by tenure to pay so much per annum for re- 
pair of the sewers, and the commissioners make a decree tliat he pay it 
at such a day, for non-payment they may sell the land. Cal. 162. 

So, if an assessment be assessed upon a vili, &c. in general, and 
afterwards by decree distributed among the owners of the lands within 
the vill, for non-payment they may be sold. Cal. 162. 

So, all lands, tenements, and hereditaments, within the commission, 
chargeable to the sess, may be sold for non-payment. Cal. 162, 163. 

And now by tlie st. 7 Ann. 10. the commissioners may decree a sale 
of copyhold lands in the same manner as freehold for non-payment of 
the lot assessed on them, for such estate as the owner had in them, or 
any claiming in remainder under him. 

Provided be to whom the sole is made, before entry or })crceptton of 
the profits, agrees with the lord for his fine, who shall thereon admit 
him tenant. 

(E 9.) When not. 

But the commissioners cannot sell land for other cause, except for 
non-payment of the assessment; as, for not repairing of a wall, &c. 
which he ought to repair by tenure, prescription, &c. Cal. 16 1. 


So, 
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Se, if A. be bound by traiare, &c. to pay 20s. per annum for repair, 
&c. they cannot seU the land for non-payment. Cal. 161 . 

Nor, for non-payment of a fine, or amerciament, imposed by the 
commissioners. Cal. 162. 

So, they cannot sell land which is not specially charged ; as, where 
the assessment is imposed upon a town, &c. no land within the town 
can be sold. Cal. 162. 

Nor, when an assessment is imposed upon the land without naming 
the owner ; for some person ought to be assessed for such land. Cal. 162. 

Nor, when the land does not lie within the commission, though it 
be charged by tenure or prescription, &c. to the repair of a wall, or 
other work which lies within the commission. Cal. 166. 

So, they cannot sell in fee for an assessment which may be satisfied 
by a sale lor years, &c. Cal. 186. 

(E 10.) Who bound by a sale. 

By the st. 26 H. §. 5. a decree by the commissioners for the sale 
of land on non-payment of the sess, made and engrossed in parchment, 
and certified under their seals into chancery, with the king’s royal 
assent to the same, shall bind all {persons who, at the making of the 
decree, had interest in ^ch lands in possession, reversion, or re- 
mainder, their heirs and feoffees, and not to be reformed^ but by 
authority of parliament. 

And the same decrees shall bind the lands of the king, as well of 
any other person, and their heirs, for such their interest, or any casual 
profit whatsoever. 

And by this stat. the issue in tail will be bound by a sale of the land 
of his ancestor in tail. Cal. 166. 

So, by such a decree, a Jepie infant, and fion compos will be 

bound. Cal. 167. 

So, by the st. 13 Kl. 9. decrees being written in parchment, in- 
dented under seal of the commissioners, though not certified into 
chancery, or having the royal assent, shall continue in force, tliough 
tile commission be superseded or determined, till altered by subsequent 
commissioners. 

But by a sale of the land of a parson, vicar, dean, bishop, &c. 
seised in right of his church, his successor is not bound ; for by the 
st. 1 & 43 El. they are restrained from an alienation that binds the 
successor. Cal. 166. 

So, for non-payment of a joint-tenant,, or tenant in common, of 
his part of an assessment, only his moiety of the land shall be sold. 
Cal. 167, 168. 

(F) account of officcco. 

By conimission upon the st. 25 H. 8. 5. tlie commissioners may 
assign faithful keepers, bailiffs, surveyors, collectors, expenditors, and 
other officers, for the conservation, reformation, or making the pre- 
mises; and may hear the accounts of all collectors imd other ministers 
for laying out money, &c. tor repairing, reforming walls, ditches, 
sewers, &c. 

And every commissioner shall .have 4s. per day while he labours, in 
execution of the commission ; and one clerk to be assigned 2s. ^ 
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day of this &c. assessed; and the ootnmissioners have power, 
out of the said rates, &c. to assign to die clerk reasonable sums for 
Writing booksi process, and to collectors, escpenditors, && as they 
or any six think reasonable. 

(Q) Crafterieie of a preoentmCTt 

If any be aggrieved by a presentment before commisrioners of sewers, 
he may traverse the presentment. Cal. 169. 171.. 

But s thing done by the commissioners by their survey is not 
traversable ; for they do that as jusUces, and it is the act of tM conrt. 
Cal. 172. 

So, if they finemqr for a contempt in court, it cannot be traversed. 

Cal. 17S. 

So, the traverse ought to be taken before decree of the commissioners. 

CaL 172. 

(H) ^Decrees of tbe commiisi0ioncrfi. 

(H 1.) What good. • 

By commission upon the st. 23 H. 8. 5. the commissioners may 
mdte statutes, ordinances, and provisions, for the safeguard, redress, 
&c. of the premises, &c. after the laws and cu|toms of Romney Marsh, 
&C. after their own wisdoms and discretions. 

And by the st. 23 H. 8. 5. they may make laws, ordinances, and. 
decrees, and do every thing mentioned in their commission, according 
to the true meaning of die same ; and the same laws, &c. to reform, 
repeal, and amend, as the case shall require. 

And therefore ^e commissioners may make rules, orders, and de- 
crees, in all cases within their authority and commission. 

In wliat coses they have jurisdiction, vide ante, (Cl,&c. — D — 
E 1. &c.) 

And the orders and proceedings of tlie commissioners, as well as the 
commission itself, shall be in English, and not in Latin. 1 Sid. 78. 
And does not require so strict a form as an indictment. 1 Sid. 78. 
If it charges A. to the repair, it need not say what estate he has. 
R. 1 Sid. 145. 

(H 2.) What noU 

But a decree by commissioners will be void, unless it be according 
to law and justice; for, according to tlieir discretion, imports that. It. 
10 Co. 140. a. 

Sics cannot pursue laws and customs of Romney Marsh, not 
warranted by the general laws of sewers, except in such places where 
such customs by usage have been allowed. R. 10 Co. 140. a. 

(H S.) Execution of orders. 

' By commission upon the st 23 H. 8. 5. the commissioners are 
cuthorised to compel* by distress, fines, amerciaments, and other punish* 
ments, ways, or means, &c. all they find negligent or rebelling in the 
works, reparations, &c. or n^lig^t in the due execution of the 
eommtssioii. 

(H 4.) Duration of. 

” r^Qbe words in the st 23 H. 8. c. 5. s. 17. laws, acts, decrees, 
OM brdmances,*’ and the words in the st 13 EUz. c. 9. laws, or- 
dinances. 
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dinanoes, and constitutions,’' are used to exfiress the «»«»w things; 
the duration, therefore^ of the decrees, Stc> of conunisnonere of sewers, 
depends qpon the provivon the lat^ statute. 9 East, 109.] 

(I) Eeinens for Default of tbe commiootonero, 

(1 1.) By certiorari.' 

^ If the commissioners make an order in a matter out of their juris- 
diction, the order may be removed by certiorari into B. R. and quashed. 
R. 2 Cro. 336. R. 1 Vent 67. 

And if the commissioners proceed after a certiorari allowed, an at- 
tachment shall go against them, and they shall be fined for thdr con- 
tenmt 1 Lev. 288. 1 Vent. 67. 1 Mod. 44<. Ray. 186. 

Though by the st. 13 £1.9. the commissioners shall not be com- 
pelled to return any of their ordinances, laws, or doings, or suffer 
in their body, lands, or goods for that cause; for this does not relate 
to returns to be made upon certiorari^ but to the return of their decrees 
in chancery. R. 1 Lev. 288. 1 Vent 67. 

So, if the contempt be outrageous, they may be imprisoned. 1 Vent. 
66. R. 2 Cro. 336. 

Or, indicted for apr^emimire. Per Twisd. 1 Mod. 44<. R. 2 Cro. 336. 

So, a certiorari lies to remove an order for appointing or removing 
a clerk, &c. 2 Mod. Ca. 331. 

And if the certiorari be quashed, another may be granted. 2 Mod, 
Ca. 331. 

But where an order is made for Repair upon an inquisition, finding 
that he ought to repair, the court will not grant a new trial, or quash 
the order, except wnere die party consents to the repair in the mean 
time; and if found that he ought not, he shall be reimbursed. 
1 Sid. 78. 

So, if an order be good in part, it shall be confirmed for so much, 
though it be quashed ror the residue. 1 Sid. 145. 

So, a certiorari cannot be demanded of right, but shall be in the dis- 
cretion of tlie court upon proper cause. 2 Mod. Ca. 331. 

[The preponderance must be very strong against the propriety of 
an order of commissioners of sewers, to induce the court to grant a 
certiorari to remove it, since by delay the countiy may be inundated. 
8T. R.S12.] 

[Issues set by a judgment of the commissioners may be discharged 
on motion, though a caiioran would not lie originally to remove weir 
order. Bunb. 61.] 

[If orders are removed by certiorari^ and commissioners offer to 
try any issue defendant will we, which he refuses, the court will not 
thereupon grant procedendo: but they will not file the orders till the 
objections are first debated, that they may have it in their power tS 
send them back. Str. 1263. 

(Is.) By action. 

Scs m action lies against the commissioners, or those who act by their 
jprecc^ if they do any tUng out of their authority. Cont Mo. 825. 

C(|^).jprwD- 
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[(K) peaDingO 

[It seems that it will be 'presumed that a place alleged in pleading 
to be a sewer, is a common sewer; at all events it will, if it be further ' 
alleged that the tide ebbs and flows there. 2 T. R. 358 .] 


SHEEP EXPORTED. 

Vide Justices, (S 10.) 


[SHEFFIELD.] 

{Under st. 29 Geo. 2 . c. 37. the courts baron of Sheffield and 
Ecclesall have no jurisdiction over resiants within their precincts, 
unless the causes have likewise arisen therein. 6 T. R. 842.] 


SHERIFF. 

Vide Viscount. 

court. 

Vide County, (C 1, &c.) — Courts, (O 4.) 

@»bcrif'0 torn. 

Vide Leet, (A — B.) 


SHIP. 

(A) ©Uincrsbip in.] infra. • 

'(B) ®IJbat 0bips arc entitlco to regiotrii.] p. 353. 

’(C) CObat inuflt be regiotercD.] p. 353. 

’(D) Cranofer anD oalc of abipo.] p- 353. 

(E) Mortgage of e^ips.] p. 355. 

(F) jLten upon obipa.] p« 355. 

(G) Contracts relating to flbipaO 
^(H) ©ecreea relating to gbipa.] p. 
f (I) jForfeiture of abipa.] p. 356. 

'|^(R) i&tatutea.] p* 356. 

[(A) ^Dtonerabip in.] 

at common law, a ship purchased by two partners, would, so 
fiur as enters are concern^ be cem^ered psfftnfeish^) property, 
tboui^ thw Utlm impear, by the .certifiu^ of i^^tir, ,to be not 
w distmet and swaiate; thqr are joint nevmthd^l^ Ae {pro- 
perty; therdi»& will, <m meir bankmptiy, rorm part of tbdr joint estate. 
^ 16 


p. 356. 
356. 
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The poIi <7 of the r^^strv acts, to exclude foreign interests, in British 
ships, is gained simply naming the owners in the certificate; tite 
qiMificating of their interest^ themore, is not required Oy tiiose acts; 
conseqneiltly, sudi specification is not made by tliem condosiTe (and 
by Uieir operation only could it be conclusive,) niion the parties. 
4 M. & S. 450.] 

[Presumptive proof of ownership in a vessd, is not rebutted by 
evidence of an antecedent, and a subsequent registration in another. 
4 £pst. ISO.] 

[(B) dDip0 m cntttlcD to rcgiotrg.] 

[A ship which appears from the sentence of condemnation to have 
been confiscated for engaging in die slave tmde^ contrary to 46 Geo. 6. 
c. 52. is not entitled to rqpstry under 26 Geo. 3. c. 60. though die 
judge has certified that the ship was condemned as lawful priz^. 

1 M. ^ S. 262.] 

[(C) CUbat mu0t Pe regiotcrcD.] 

[A foreign built ship, British owned, need not be registcrcil. 

2 B. & P. 209.] 

[(D) Cronofer onD $ale of obtpo,] 

[A titlc» whether legal or equitable^ to ships within st. 26 Geo. 3. 
c. 60. can only be acquired by a bill of sale in writings pursuant to that 
statute. 5 T. R. 709.] 

[A ship, whilst it specifically subsists and is capable of being used os 
such, for the purposes of navigation^ is an object of the registry acts. 
10 East, 143.] 

[Sect. 15. & 16. of St. 34. Geo. 3. c. 68. on the transfer of ships, 
extend to every case of transfer; therefore, to one where the ship 
though not at sea, and though absent from her own port, is not so 
absent but that an indorsement on the certificate of registry may be 
made. 8 East, 511.] 

[Sect 16. of st. 34. Geo. 3. c. 16. applies as well to the sale of die 
entire ship os a share or shares. 3 Taunt 1770 

[A bill of sale^ which does not truly recite the certificate of rc« 
gistry, is a nullity. 7 T. R. 306.] 

[The deed of assignment need not recite the indorsements on the 
certificate of registry. 1 B. & P. 483.] 

[The delivery by the party of a copy of the bill of sale, for the 
purpose of entry, memorandum, and notice, pursuant to st 34 Geo. S. 
c. 68. s. 16. is essential to the transfer of a ship at sea. 4 East, 110. 

3 Taunt. 177.] 

[The names of the proper officers whose signatures are necessary to 
give validity to a oerdficate of registry, need not be moidoned in a bill 
of sole reciting the certificate. 4 T. R. 161.] ^ 

[The acts by the officer of the out«port to indorse the entry of the 
transfer on the oath, on which the oru^al certificate was obtained, to 
make a memorandum thereof^ and to notify the same to the com* 
missioners in London, pursuant to 34 Geo. 3. c. 68. s. 16. are not 
essential to,ihe transfer of a ship at sea. 4 East, 110.] 

[The property passes by the indorsement on the eertiAcate^ notwitli- 
VoL. VIL A a standing 
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standing an omission by th^roper officer to transmit a copy thereof 
to the office in London. 1 Taunt. 387.] 

[The St S4t Geo. 3. c. 68. s. 15.) relative to the sale of ships^ enacts^ 
diat upon any alteration of property in any ship, &c. the indorse-* 
ment upon the certificate of registry shall be made in the form there 
expressed, and shall be signed by the persons transferring the property 
by sale, contract, or agreement for sale, or some person authorized by 
them, and a copy of such indorsement shall be ddivered to the person 
authorized to make registry, otherwise such sale, contract, or agree- 
ment, shall be utterly null and void to all intents and purposes what- 
ever;** not limiting any time for the delivery. The delivery is not a 
condition precedent to the vesting of the property, so that if it be done 
in a reasonable time, tlie requisition in the statute is satisfied. The 
property passes on the execution of the bill of sale, and die regulations 
of die statute are in the nature of conditions subsequent, having the 
effect of defeating property already vested, from what they require not 
having been done in a reasonable tine. 2 M. & S. 43.] 

[An indorsement on the certificate of registry, and a delivery, by the 
vendee, of a copy of such indorsement to the persons authorize to 
make registry, pursuant to the statutes, is the only mode of effectuating 
the transfer of a ship at sea. 5 East, 407. 1 Smith, 487. 3 Taunt. 
177.] 

iSemblef the indorsement should be made at the time of making the 
bill of sale, or in a reasonable time afterwards. 2 Smith, 227* 6 East, 
144.] 

[The course to be pursued under the registry act on the transfer 
of a ship at sea, registered at one port, to a purchaser residing at 
another, is, to register the ship de naooj in her own port. Nor need 
she return to her old port, that an indorsement of die transfer may 
be made on her certificate ; nor need a copy of the bill of sale be 
sent there by the purchaser; nor need an indorsement of the transfer 
be made on her certificate within ten days after her arrival in England. 
3 Taunt. 177.] 

[Tlie indorsement of a bill of sale of a ship, on the transfer of 
property therein, is not valid within the regist^ acts, made on a 
roister which is cancelled and void, even though it was so cancelled 
in consequence of obtaining a former re^ster de TiavOy which was 
invalid. 2 Smith, 227. 6 East, 144.] 

[The St. 26 Geo. 3. c. 60., intending that British ships should be 
entided to certain privileges and benefits, by way of securing diem 
to the owners of those ships only, enacted, dial there should be a cer- 
tificate of the registery of the ship, and that when and so often, 
as the property in any ship belonging to any of his majesty’s subjects, 
shall be transferred to any other of his majesty*s subjects, the cer- 
tificate of the registry oi such ship shall be truly and accurately 
recited in words at length in the bill or instrument of sale thereof 
otherwise such bill of sale^ shall be utterly null and void.** The 
owner of a ship at sea executed a bOl of sate, reciting the certificate 
of registry as it was abstracted in one of the public offices as required, 
but in which abstract the date of the condemnation (for it was a prize) 
was mistaken, in that 1783, was put for 1782, the true date, and die 
one mention^ in the original certificate of registry which was with 
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the ship, as it ought to be. It ^peered upon the &oe of the lecital of 
the r^^try, that the date was mistaken, though not in what particular. 
Held that, under these circumstances, Ae bill was good. 4 T. R. 161.] 
[A part-owner may transfer hb ^are, without expressing in die 
indorsemoit on the certificate, that the transfer is of hb entire 
1 Taunt S87.] 

[The register acts are not applicable to a transfer by operation of 
law ; thus, under a bankrup^. 5 Eas^ 407. 1 Smith, 487.] 

[A ship at sea may be efiwtually transferred, provided the vendee 
takes possession by himself or hb agent, so soon as he has an oppor- 
tunity. 4 M. & S. 246. 1 Anst 222.] 

[The property does not pass by the bill of sal^ but only on com- 
pletion of the acts required by the statutes of r^^try. 2 East, 399. 
4 Taunt. 768. 3 Taunt. 208.] 

[A mortgagor’s covenant for repayment in a bill of sale, void fur 
misreciting the cerdficate of regbtry, is available. 8 East, 231.] 

[The title to a ship b, at ^ events, vested in the trustee under a 
bill of sale in trust for persons not nam^. 4 East, 1 10. 3 Taunt 177.] 
[Whether an executory agreement for the sale of a ship, must recite 
die registiy under the 26 Geo. 3. c. 60. s. 1 7 . qtuere. 1 Anst 222.] 

[(E) Mortgage of fliftipo.] 

[An^ instrument under seal, executed by the master, (who was also 
owner) for the repayment of money borrowed for repairing the vessel, 
thereby stipulating that the vessel should be and remain a security by 
way of bottomiT, for the repayment thereof, and that as well his exe- 
cutors, &c. as the said vessel, should be bound in the penal sum of so 
much,” operates as a mortgage of the vessel ; so that the party may 
take possession; after which, his right is not defeasible by a subse- 
quent execution at the suit of another creditor. 2 T. R. 64110 

[A bill of sale, with a stipulation that it was made as a lien or 
security for money lent, and tliat th^ vendee might sell and transfer, 
is a contract, not of lien, but of mortgage or pledge. * 5 Taunt. 642.] 
[A bill of sale absolute upon the face of it, of a ship by one British 
subject to another, though the ship is at sea, and though there be a 
collateral agreement denoting that the transaction is a mortgage only, 
is void by st. 26 Geo. 3. c. 60. s. 17.> unless it recites the certificate of 
registry. 3 T. R. 406.] 

[The transfer of a ship by way of mortgage or pledge is within the 
ship registry acts. 5 Taunt. 642.] 

[(F) JQ^ien upon obipo.] 

[A. commissions B. to sdl a ship for him, and having deposited her 
register with him for that purpose, becomp bankrupt. Held, that B. 
had a lien on the register against the assignees of A. for the amount 
of his demand against A., consisting partly of charges incurred on the 
ship’s account, and partly of other charges ; ana that this was not 
such a transfer of the property as to bring the case within the meaning 
of the register acts. But the ship, when put up to sal^ having been 
brought in; held, that B. was not entitled to a commission on the sale 
of her. 1 Mars. 76. 5 Taunt. SSl.j 
[No lien ia created, by an instrument which imports upon the face 

A a 2 of 
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of it to be a conti'act of sale, but which is void as sudi ; since that 
would be to substitute a different contract to what the parties intended. 
Therefore, a creditor to whom a ship at sea is sold by a bill of sale, 
void from not redting the certificate of registiry under st. 26 Geo. 3. 
c. 60. 8. 17., requires no lien ibr his. demand by taking possession on 
its return to port. 3 T. R. 406. 

[(G) (Contracts relating to gbipo.] 

[A contract to return a sum of money if B., a seaman, did not pro- 
ce^ with such a vessel on such a voyage, is not an undertaking that 
B. is a seaman. 1 Taunt. 65.] 

[The value of repairs may be recovered, thougli a ship be burned in 
dock. 3 Burr. 1592.J 

[A covenant to pay the plaintiff a certain sum of money yearly, in 
lieu of his share of the profits of a vessel as a parUowner, is not dis- 
charged by the capture of the vessel, provided tlie property in her be 
not altered by condemnation. Forrest, 4.] 

[(H) flDecrces reinting to gfjipg.] 

[A decree by a vice-admiralty court, made upon the petition of the 
master of a ship, reported upon survey not seaworthy, or repairable, 
so ns to carry tlie cargo to its place of destination, unless at an expense 
exceeding the value of Uie ship when repaired for the sale thereof, is 
void. 10£ast,14S.] 

[(I) iForfeitiirc of oliipg.] 

[A private vessel is forfeited by the contraband traffic of an officer 
pladed in command by the board of admiralty. l.S East, 13.] 

[The seizure of a ship forfeited under the navigation act, devests tlie 
property. 5 T. R. 112.] 

[Seven terms having elapsed without the attorney-general’s bringing 
on the trial of an information for a seizure, the court directed the vessel 
to be returned without security. 3 Anst. 753.] 

[In an infonnation upon seizure of a vessel, upon affidavit of injury 
from delay, a writ of delivery was granted on security, after two 
terms ; the defendant waited three terms more without a trial, and then 
moved to discharge die recognizance; the court held that the crown 
ought to have six terms in ail ; and that a reasonable cause of delay 
(absence of witnesses abroad) should be allowed after die six terms. 
3 Inst. 805.] 

[(K) Statuteg.] 

[The statutes 24 Geo. 3. c. 47. & 27 Geo. 3. c. 32., do not so clearly 
•mark the distinctions between the different sorts of vessels there men- 
tioned, as to supersede evidence upon it 1 Anst. 23.] 

[A refusal by the master to deliver up to the owner the certificate of 
registery, is no offence within st 34 Geo. 3. c. 68. s. 18. 13 East, 91.] 

[A ship purchased by a British subject from an enemy, under a 
licence, is ** die ship c» a country in amity,” within st 49 Geo. 3. 
C.60. s. 1. 1 Taunt 856.] 

^agter of je^ipg. 

Vide IIerchant, (E 5, 6.) — - Navigation, (1 4.) 
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jiSaDtgfatioti of alitpa. 

Vide Navigation, (I I, &c.) 


SHIRE. 

Vide County. 


SHOOTING. 

Vide Justices of the Peace, {B 43.) — Leet, (L 14.) 


SIGNET. 

Vide Patent, (C 6.) 


SIGNIFICAVIT. 

Vide Excommengement, (B 3, &c.) 


SIGN MANUAL. 

Vide Patent, (C 7.) 


SILVER MINES. 

Vide Waife, (H 1.) 


SIMONY. 

Vide Esglise, (N 3.) 


SINGLE BILL. 

Vide Obctgation, (C). 


SLANDER. 

@IanDec of a common peroon. 

Vide Action upon the Case for Defamation, (D 1, &c.) 

(S^lanDer of a peer* 

vide Action upon the Case for Defamation, (B 1, &c.)— Libei.. 

(C 4.) 

@lanper of a title. 

Vide Action upon the Case for Defamation, (C 1, &c.) 

A a 3 SOCAGE. 
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SOCAGE. 

Vide Gvardian, (B 1, &c.)-~ Homage, (H). 


SOLDIERS. 

Vide PniERoGATivE, (C 2.) — Uses, (N 2.) 

)&oi[oier0 oepatting[ Uiitbout licence. 

Vide Justices, (S 8.) 


SOLICITOR. 

Vide Attorney, (B 1, &c.) 


SOLVIT AD DIEM. 

Vide Pleader, (2 W 29.) 


SORCERY. 

Vide Justices, (S. 13.) 


SOUL& 

Cure of 0OUI0. 

Vide Ecclesiastical Persons, (C 15.) 

[^OUTH SEA COMPANY.] 

[South sea licences are annexed to the particular vessel. 4 M. & 
S. 16.] 1* 

[llicy cannot operate retrospectively. Therefore, tlie insurance of a 
ship trading within the exclusive limits, is not made available by a sub- 
sequent licence. 4 M. & S. 16.] 

[A licence is unnecessary for Ae carriage home, in a king’s ship, of 
bullion, the proceeds of a licensed adventure. 4 Taunt. 787.] 

[Their books are evidence of their licence granted. 4 Taunt. 787.] 
[The open trade sanctioned by 42 G. S. c. 77* may be prosecuted 
without fishing. S Taunt 584.] 

[47 G. 3. s. 1. c. 23. has not a retrospective operation, and repeals the 
St 9 Ann. c. 21. only in the particular cases proposed. S M. 8c S. 117.] 
[And does not legalize a trading, and ther^ore not an insurance 
thereon, within the exclusive limits, to a place known to have been 
captured from, but which, though the &€t was unknown, had been re- 
captured by the enemy. 1 Taunt 227.] 

[SOUTH- 
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[SOUTHWARK COURT OF CONSCIENCE.] 

[Tlie Southwark Court of Conscience has no jurisdiction over causes 
arising from n^ligence or enisfeazance. 1 Taunt. S9^ 

[Residence within the jurisdicUon of the Southwark Court of Con- 
science gives jurisdiction; though unknown to Plaintiff, and though the 
defendant cany on his business, and the cause arose without. 1 5 Ikist. 
6*7.] 

[The exception in the statute embraces all cases, and not merely those 
in which die reduction is by a set off. 1 Taunt 60. But a reduction^ 
stipulated by the terms of the original contract, is out of it 1 i East, 344*.] 

SPEAKER. 

Vide Pakliament, (E 5. — G 1*.) 

SPECIAL CASES. 

[It is ordered, that from the last day of Michaelmas term, 38 Geo. 3. 
all special cases to be set down by the derk of the papers to be argued, 
shall be entered within the first four days of the term next ailcr the 
trial at which such special cases shall have been reserved : and further, 
that such special cases shall never be set down fur oigument on any of 
the last four days of term. Reg. Gen. M. 38 Geo. 3. 7 T. R. *5*.] 

SPECIAL DAMAGE. 

Vide Action on the Case for Defamation, (D 30. — G 1 1.) 

SPECIAL PLEA. 

Vide Pleaoer, (E 15, &c.) 

SPECIALTY. 

Vide Dett, (A 4.) — Temps. — (G 15.) 

SPEECH. 

Vide Parliament, (G 7» 8, 9.) 

SPIRITUAL LORDS. 

Viile Parliament, (D 2. — G 10.) 

SPIRITUAL OFFICES. 

^ 0 imi 90 ton to opintuol offilcco* 

Vide Prohibition, (G *•) 

A a * SPIRITUAL 
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SPIRITUAL PERSONS. 

Vide DisheS) (C. 2. — £ 2. 8.) — Pleader, (2 S 22.) 
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SPIRITUALITIE& 

CuarDian of opiritualitieo. 

Vide Prasiiogative, (D 26, 27.) 


SPOLIATION. 

Vide DisMESy (M 1.) 


SPORTS UNLAWFUI^ 

Vide Justices of the Peace, (B 42.) 


SPRINGING USE. 

Vide Uses, (K 7.) 


STABBING; 

Vide Justices, (M14.) 


STALLAGK 

Vide Market, (F 2.) 


STAMPS. 

[The numerous acts wliich have been passed on this paft of the 
revenue, render it necessary to refer the reader to them, without 
attempting an abstract.] 

[A stamp having been used for an effectual purpose, it cannot after- 
wards be used for anotlier, though of precisely similar nature to tlie 
first. 5 T. 11. 635.] 

[An unstamped bill or note is a nullity, and therefore imposes no 
obligation to present it. 2 Taunt. 288.] 

[Nor will equity relieve. 5 Ves. 240, vide 1 Anst. 45.] 

[In the case of a deed, n stamp is only essential to its admissibility in 
evidence. Lofll. 341.] 

[If tlie instrument cannot be stamped, die contract is void. 7 T. R. 

121 .] 

[The time of, is a circumstance altogether immaterial; a motion, 
therefore, founded on the want of a stamp, is defeated by a subsequent 
stamping. 2 Mars. 480. 7 Taunt. 174. 2B.C. C. 32. 11 Ves. 595. 
17 Ves. 244.] 

[An ad valorcffif or stamp, or higher value, of an improper denom- 
ination, is not available, unless by statutory provisions. 6 T. R. 317. 
IN.R.30.] 

[A stamp 
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[A stamp of greater value than the one prescribed is sufficient, pro- 
vided there is a stamp in the schedule of that identical amount, and diat 
where the regular stamp is made up at diiiferent sums, Im|iosed by 
different acts, and each sum is applicable to a different fund appro- 
priated to the public service ; the stamp imposed is likewise applicable 
to the same funds, and in proportion not less than is the regular stamp. 

1 East, 55. 2 East, 4>14. See 5 East, 312.] 

[An ancient writing may be stamped with ^e impression now in use. 
4 Taunt 20.] 

[In the case of a warrant of attorney defeazanced, tlie defeazance is 
covered by the stamp to the warrant 1 N. R. 279.] 

[In the case of a composition deed, only one stamp is requisite, 
though each creditor executes separately. 1 N. R. 278.] 

[In the case of separate obligors in one bond, where the obligation is 
for the self same tiring, only one stamp is requisite. 1 N. R. 274.] 

[Ill the case of an agreement by underwriters to refer to arbitration, 
the agreement and the award require only single stamps each. 1 Mars. 
525. 6 Taunt. 171.] 

[In the case of an agreement relative to prize shares, tho%h several 
as to each person, one stamp only is requisite. 1 3 East, 235. n.] 

[In the case of an agreement by several for a subscription to construct 
a dock, a single stamp is sufficient. 13 East, 23. n.] 

[A petition ill bankruptcy, praying distinct orders under several .com- 
missions, requires several stamps. 18 Ves. 439.] 

[A paper containing contracts by several pei'sons, relative to different, 
tilings, though stamped with a single stamp, is evidence for one where 
the stamp appears applicable exclusively to his name. 12 East, 6. 
13 East, 241.] 

[That an affidavit entitled in several cases may be read, it must be 
inqiressed with a corresponding numlier of stamps. 3 Taunt. 469.] 

[In the case of admissions to the freedom of a coqioration, the first 
only of several admissions, entered on one stamp, is good. Dough 217.] 
[An award under seal, delivered as such, requires an award stamp 
only. 4 East, 585. 17 Ves. 232.] 

[An appraisement stamp is proper for a valuation by referees pur- 
suant to an agreement. 12 East, 1.] 

[An instrument authorizing the execution of a deed, semble^ need 
not be stamped as a deed. 4 East, 430.] 

[Agreements, whether real or personal, they are liable to a duty. 

2 Taunt 438.] 

[A schedule annexed, must be stamped as a part of the instrument to 
which, &c. 3 East, 326.] 

[Any writing which would be an evidence, though only of part of the 
contract, must be stamped. 2 M. & S. 445. But a slip of paper not 
signed nor required to be signed by either party, hand^ by the auc- 
tioneer to the vendee, describing uie premises, term, and rent, on a 
lease of premises by auction, ne^ not 1^ st^P^. 2 M. & S. 434«] 
[An agreement to confess judgment for a sum exceeding 20/. to se- 
cure a sum under tliat amount, and costs, is exempt. 2 B. & P. 150.] 
[When an article is sold by auction in separate lots to the same 
purchaser, if each lot separately is under 20/. value, no stamp is requi- 
site. 2 Taunt. 38.] 

[An 
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[An agreement by a broker to indemnify his principal, on the resale 
of goods purchased by him. 8 T. R. 524. 2. A guarantee for the 
purchase if goods. S. An agreement to share in goras purchased by 
the other party on their joint account IS East, 7. 4. An agreement 
to sell oil to be made from raw material. 1 Mars. 412. 6 Taunt. 11. 
are contracts relating to the sale of goods.] 

[But when the subject does not exist in the state of goods. 2 B. & P. 
451. 2. An agreement for the making of goods. S East, 303. these 
are not] 

[A letter written by one who manages another’s trade, binding him- 
self to pay a debt contracted therein, is a letter between merchants, 

5 T. R. 176.] 

[The day on which a draught is delivered, is the day of issuing it, 
thowh it is not to be used till afterwards. 1 East 435.] 

[Ine words ** acting as bankers” are to be taken in their popular 
sense. 2 B. & P. 383.] 

[^pointment of an umpire need not be stamped. 4 Taunt 704.] 
[Tne transit from Scotch to English ports is not^an exportation. 
1 Mars. #1. 5 Taunt 533.] 

[As well simple leases as those under seal, must be stamped. 1 T. K. 
735.] 

[Assignment of a lease, when not under seal, did not formerly rc- 
4juirc a stamp. 1 N« R. 270.] 

[A placing out apprentice by trustees of a charity, who, though parties 
to the deed, do not execute it, is exempt from the duty. 2 M. & S. 338.] 
ZCcgnomtf if without terms of agreement, need not be stamped. 2 B. 

6 P. 150. 4 East, 188.] 

[Declaration fil^, and copy delivered in the exchequer, must be 
stamped. 2 Price, 114.] 

[Copy of a judgment reversing a decree, need not be stamped. 
Cowp. 17.] 

[An office copy of the declaration cannot be written upon both sides 
of single stamps paper. 12 East, 294.] 

[It IS irregular to oeliver a copy of a bill or declaration with extensive 
obliterations, and containing under one four-penny stamp, more folios 
than in practice are usually included. 1 M.& S. 709.] 

[Note for fy)risonep8 allowance under the lord’s act, need not be 
stamped. 7 T. R. 670. Id. 530. 1 B. & P.-270.] 

[A commission of bankruptcy need not be stamped. 1 Taunt 71.] 
[Devise for life of the rents of reality and dividends of personalty, 
tieidier payment is liable to die duty. 2 H. B. 80.] 

[A deed of settlement of leasehold and personalty, retained by tlie 
party during his life, and confirmed in most respects by his will, will be 
considered a testamentary instrument, and the dispositions therein be 
liable to duty. 3 Price 868.] 

[Legacies devised by one in India, but paid here under a will proved 
here^ are liable to the duty. 1 Price, 165.] 

[A bequest of real property to trustees to be sold, and the profits to 
be deemed part of the residue of the testator’s estate, or go in aid, if 
necessary, of the rest of his property, in discharge of his pecuniary 
legacies, is liable to the duty, though the residuary legatee took the 
property in slaiu quo. 1 Price, 426«] 

[Legacies 
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[Legacies not paid under a charge upon real estate in aid of the 
personal, without production of the stamp under the legacv act, 86 G. 3. 
c. 52. s. 7., until it is ascertained that there is no persoiud estate ap- 
plicable. S Ves. 1.] 

[What shall be an appropriation*’ of a legacy within 48 O. S. c.149. 

2 Mor. 45.] 

[A bill drawni; signed, and indorsed abroad, with blanks for tlie date, 
drawer, &c. and filled up here by one for whose use it was transmitted, 
docs not require an English stamp. 1 M. & S. 87. 1 Mars. 29. 

5 Taunt. 529.] 

[Agreement in England to accept a bill drawn abroad, must be 
stamped. 1 Mars. 29. 5 Taunt 529.] 

[A writing is inadmissible, where, by admitting it, effect is given to 
an unstamp^ instrument. 2 B. & P. 383.] 

[Where an instrument consists of two parts, the one stamped tlie 
other not, secondary evidence of its contents may be given by the party 
in possession of the unstamped part, on his adversary’s refusal after 
notice to produce the other. 1 Taunt. 507*] 

[Unstamped instruments, executed abroad, cannot bdCadmitted if 
inadmissible abroad. 7 T. R. 241.] 

[The refreshmentof a witness’s memory, 1 East, 460.;] 

[The proof of an agreement expired, under the terms of which the 
parties impliedly continue, 15 East. 449.;] 

[And the proof that a letter, containing the unstamped instrument, 
was stolen, 3 B.& P.311., are collateral purposes for which an un- 
stamped instrument is admissible*] 

[Proof on an indictment for setting fire to a house, with intent to de- 
fraud the insurers, of an indorsement on tlie policy allowing tlieir re- 
moval to that house, 1 Taunt. 95. ;] 

[And a lease adduced to prove that fixtures are to be paid for, in an 
action for their value, 3 Taunt. 382., are not such.] 

[Parol evidence in lieu of written instruments is inadmissible where 
the instrument is the only proof of the foct. 6 T. R. 458. 1 N. R. 2?1. 

3 B. C. C. 309.] 

[If a bill or note given in payment cannot be stamped, the creditor 
may sue on the original demand. 7 T. R.241. 1 East,58.n. 1 Taunt 353.] • 
[A mistake may be rectified by consent without restamping. The 
instrument in this case was a deed, which was delivered de novo. 
12 East, 471.] 

[Where the alteration in a policy is in the subject matter. 4 Taunt 
169. Thus from ship and outfit (in voyages upon the Southern Whale 
Fishery) to ship and goods, 8 East, 373., a new stamp is requisite.] 

[In the cases of, — 1. The correction of a mistake in a policy in the 
name of the ship, written by an a^nt in the margin. 1 M. & S. 217. 
2. Extension of the time of sailm^ 8. East, 273. 3. Cancelling a 
warranty to sail on such a day. 4 Taunt. 169. 4. The alteration in 
the interest declared from ** ship” to goods as interest ni^*appear,” 
the assured having no interest in«the ship. 1 Mars. 99. 5 Taunt 359. 
5. Cancelling mar^ on goods whose import is unknown. 4 Taunt 
169., a new stamp is unnecessary.] 

[The reservation of rent is not an essential to exempt leases for fines 
on the ad valorem duty. 4 M. & S. 23.] 

[Where 
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[Where the distinct interest of several are insured under one entire 
ioini} to be thereafter declared are valued/’ the stamp must cover the 
fractional parts of 100/. in each interest 15 £as4 601.] 

[ A bond for the pa}rment of rent is liable to a similar duty with other 
bonds. 2 M.& S. 88.] 

[Bond for securing money already advanced, and to be advanced in 
account current, niust, without reference to the penal sufn, having a 20/. 
stamp. 2 Price, 20.] 

[The duties now payable on apprenticeship-deeds, are under 48 G. S. 
c. 149. 4 Taunt 876. Sec the new stamp act] 

[Covenant by the father to clothe and maintain the apprentice is not 
a “ benefit,” within the statute. 4 T. R. 732.] . 

[Stipulation by the apprentice to allow his master 2s. per week, the 
master to allow him wages, is not a benefit. 1 M. & S. 151.] 

[Or, by the apprentice to supply himself with necessaries, ^e master 
to allow him a weekly sum (unless such sum is shown not to be an 
equivalent) ST. R. 515.] 

[Or, by the apprentice to allow the master his earnings, or a part. 
I East, 60i;] 

[A warrant under seal, to confess judgment and release errors, is 
within the exemption in stat. 37 Geo. 3. c. ill. 4 East, 431.] 

[Close copies may be.used as evidence, without any additional, to the 
common stamps. 1 Blk. 288.] 

[The case of a bequest within the meaning of the clause in 48 G. 3. 
c. 149. schedule 3. not paid, retained, satisfied, or discharged, till after 
10th October, 1808. 1 Price, 411.] 

[The residue is to be computed upon the aggregate amount of die 
residue of testators’ property, as it stood when executor delivered into 
the stamp-office the note of what he intends retaining of residuary 
legatee. Wightw. 82.] 

[In an apprenticeship deed, a larger sum than what was paid, may 
be stated as the fee. 5 East, 309. 2 M. & S. 338.] 

[Penalties under 1 Ann. sess. 2. c. 22. are incurr^ by erasing names 
and dates upon letters of attorney, made in England, to collect debts 
abroad. 5 Burr. 2673.] 


STANDING MUTE. 

Vide Justices, (X 2.) 

STANDING SEISED. 

Vide Cotenakt, (G 1, 8m:.) 

STANNARIES. 

Vide Courts, (L 1, 8ic.) — Waipe, (H 2.) 

STAR-CHAMBER. 

Vide Courts, (K.) 
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STATE-OFFICERS. 

Vide Officer^ (E.) 


STATUTE. 

Vide Action upon the Statute. — Copyhoid, (N — O). ~ For- 
feiture, (C).' — Justices, (S 1, &c.) — Parliament, (G 10, &c.-— 
R 1, &c.) — Pleader, (C76. — 2 S 1, &c.) — PnisscRiPTiON, (F 3,) 
— Prohibition, (F 8.) 

Crpoifliition of 0tntutf0. 

Vide Parliament, (R 10, &c.) 

lUccital of a ototutc. 

Vide Action upon Statute, (G — H — I). — Pleader, (2SS.) 

Repeal of a ototute. 

Vide Parliament, (R9.) 

j^tatute of Diottriiiutiono. 

Vide Chancery, (3D1.) 

<g)tatute ogainot grammg:. 

Vide Pleader, (2W26.) 

i^totutc of limitatioito. 

Vide Chancery, (1 1. — 4 W 17. — Temps, (O 1, &c.) 

Statute of U0e0. 

Vide Uses (B 1, 2.) 


STATUTE-MERCHANT. 

Vide Statute-Staple. 


STATUTE-STAPLE. 

(A) ©tatutc^metcbant ano 0taplc, ftoto tiounD Pp it, 

p. 366. 

(B) JRecognijance, p.367. 

(C) 3in tobat manner a 0tatute or rccognijance binD0. 

• p. 367, 

(D) Crecution upon a 0tatute or reco^ntjance^ in tobat 

manner 0ueD, 

(D 1.) Before the mayor, &c. p.d68. 


(D2.) Out 
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(D2.) Out of chancery: — How the recognizance 
shall be certified, p. 868. 

(D 3.) Execution out of chancery ; — By leoari. 
p. 869. 

(D 4.) By capias si laictis. p. 869. 
fD 5.) By extendi facias, p. 870. 

(D 6.) Liberate, p. 871. 

(D 70 Re-extent : — When allowed, p. 371. 

(D 8.) When not. p. 372, 

(E) Wbat inteteisit tbt conmeiee 0ba!l boDe, p. 312. 

(F) bi& intere 0 t lE^an he DetermmeD, p. 373. 

(6) EemeDp if the conu0ee he datiefieh, p. 374. 

(A) !g)tatttt;e«merchant anh staple, hoto hounh hp it. 

By the stat. 11 Ed. 1. de Acton Burnell^ a merchant may cause his 
debtor to come before the mayor of the staple, &c. and make reco^i- 
zance of his debt, which shall be entered on the roll, widi tlie seal oi the 
debtor and the king, in custody of the mayor, &c. 

By tlie St. de Merc. 13 Ed. 1. he shall come before the mayor, &c. 
or other sufficient men sworn thereto, if the mayor, &c. cannot attend, 
and acknowledge his debt and day of payment; and the recognizance 
shidl be inrolled, and the roll aouble; one part to remain with the 
mayor, &c. the other with the clerk thereto named; and tlie clerk shall 
make an obli^tion, to which die seal of the debtor shall be put widi 
die king’s sc^, &c. ; of which die one part shall remain with the mayor, 
&c. the other with the clerk. 

By which statutes the mayor, with the constables of the staple, may 
take recognizances of merchants of the staple for merchandize only of 
die some staple, and not of others. Vide the st. 23 H. 8. 6. 

The clerk of the staple shall be named by the kin^ who may dis- 
charge him, and name another at his pleasure. F. N. B. 165. 

Or, die king, ex gratia^ may issue a writ out of chancery to the 
mayor, bailiils, &c. to discharge him, and choose another, where he 
does not dwell in the town, or cannot attend his office. F.N.B. 164. E. 
Or, if he has not lands sufficient to answer for misconduct. Ibid. 

If the statute be not made pursuant to the statutes in any material 
part, it will be void : as, if &ere be not two parts sealed. Jon. 52. 
R. Cit>. £1. 233. 355. Bridg. 19. 

Or, with the seal of the king and the party. Win. 84. R. M. 405. 
If it be not before the mayor of the town appointed to be the staple. 
Dal. 73. Bridff. 19. 

Though he alleges a prescription to take it, though this be evidence 
that it was appointed by the king to be of the staple. R. Did. 73. 

If it be before the attorney or deputy of the mayor. Per Jon. Win. 83. 
Or, before one bailiff, where there are two; for both make but one 
officer. Win. 83, 84. 

If it be not inrolled. Win. 84. 

So, by the st. 23 H. 8. 6. no mayor, &c. of staple shall take any re- 
cognizance. 



In what manner a statute or recogrdzance binds. 3&7 

cognizance, unless between merchants of the same staple for mer- 
chandize of the same staple, lawfully bought and sold between them 
oil pain of 40/. ’ 

But the omission of a circumstance not material does not vitiate: as, 
if it does not particularize any day of payment; for then it shall be paid 
presently. R. cont. Jon. 1. R. acc. per three J. Jon. 52. Win. 83. 

1 Ch. R. 28. Bridg. 19. 

If it be inrolled, though not by the hand of the clerk. Win. 83. 

If the party be not a merchant. Ibid. 

So, tlie conusee may say, that the conusor came before the mayor of 
L. without saying any thing of the statute of Acton Burnell. R. Dal. 73. 

So, a statute does not need a delivery; for it is matter of record. 
Cro. £1. 494. 

If a statute be void, a supersedeas of the extent may issue. Jon. 1. 
Or, the party may be relieved by audita querela. Jon. 52. R. Cro. 
El. 233. 355. Vide Audita Querela^ (A). 

So, if a statute, for want of a seal, &c. be void as a statute, it may be 
sued as an obligation. R. Cro. £1. 355. 494. 544. Mo. 405. Gould, 
pi. 137. 

(B) laecopijance* 

By the st 23 H. 8. 6. the chief justice of B. R. or C. B. and out of 
term the mayor of the staple at Westminster, and th;^ recorder of 
London, may take recognizances under the seal of the party acknow- 
ledging, and the seal which the king shall appoint, and the seal and 
name of the chief justice, See. before whom acknowledged. 

The king shall assign one in the city of London, who, by himself or 
deputy shall write and inrol tlie recognizance in two rolls indented ; one 
to remain with the justice who took it, the other with the writer. 

And at the request of the creditor, his executor or administrator, 
shall certify the recognizance under his seal into chancery ; on which the 
conusee, &c. shall have like process, execution, and advantage, as on a 
statute staple. Vide, for this, Lut. 430. 

But it is sufficient, if it be found by verdict, that B. recognonit se 
debac 200/., without saying*by obligation, or under seal, or secundum 
formam statvtis for it shall be intended in a verdict cS lay^gens. R. 
4 Co. 65. b. 

[Vide 8G.1.C.25.] 

As to other recognizances, vide in Obligation, (K). 

(C) 3[n ivbat manner a 0tatute or recognisance fitnoo* 

A statute or recognizance is a present duty. 

If a statute, recognizance, or eligit be extended, a reversion is left in 
the conusor. Co. L. 22. b. 

So, if one statute, &c. subsequent to another, be extended, the con- 
usee has an interest in the nature of a reversion. Semb. per Ventris, 

2 Vent 326. Vide post, (E — F). 

And if both the statutes are extended and assigned to the same per- 
son, the prior interest will be merged. 2 Vent 327. Vide Surrender 
(F). 


(D) 
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(D) Crecutton upon o statute or recopi?ance; in 
lobot manner oueo. 

(D 1.) Before the mayor, &c. 

By the st de Act. Burn. 1 1 £d. l.etde Merc. 1 S Ed. 1. if the debtor 
does not pay, &c. the creditor shall bring his obligation to the mayor, 
&c. who shall incontinent cause the moveables of the debtor, to the 
amount of the debt, to be sold and delivered to the creditor by the 
praisement of honest men, and the king’s seal shall be put to the 
sale, &c. 

And if the mayor finds no buyers, he shall deliver the said move* 
ables to the creditor at a reasonable price, &c. 

And the mayor may cause the body of the debtor (if lay) to be com- 
mitted to the prison of the town till he agree the debt. 

And therefore the mayor may make execution, where tlie conusec 
lives, and has lands and goods within his jurisdiction. F. N. B. 131 . 1). 

(D 2.) Out of chancery : — How the recognizance shall be 

certified. 

By die st. Act. Burn. 1 1 Ed. 1. & Merc. 1 3 Ed. 1. if tlie debtor have 
no moveables, of which the debt may be levied, or cannot be found 
within tlie jurisdiction of the mayor, he shall send the recognizance 
under the hinge's seal into chancery, imd the chancellor shall direct a 
writ to the sheriff to seize the moveables, or the body of the debtor, (ii* 
lay,) and moke him agree the debt in the same manner as tlie mayor, if 
he had been in his power. 

So, by the st. de Merc. 13 E. 1. if the debtor agree not the debt in a 
quarter of a year, by sole of his goods and lands, ail his lands and goods 
shall be delivered to the merchant by reasonable extent, to hold till the 
debt be levied. 

By the st. 27 Ed, 3. 9. the quarter of a year is ousted ; but execution 
shall be on a statute-staple : as, on a statute-merchant. 

And therefore, upon a statute -staple or merchant, if execution cannot 
be made witliin the staple, the recognizance shall be certified by tlie 
mayor into chancery under his seal. F. N. B. 130. C. 

And upon a statute-merchant a capias shall issue out of chancery, 
returnable in B. R. or C. B. 2 Vent. 326. F. N. B. 130. G. Cro. 
Car. 451. 

Though a capias upon a statute-staple shall be returnable in chancery 
only. F. N. B. 131 . D. Cro. Car. 451. 

&>, a certificate ought to be made under the seal ff the deputy for 
sealing obligations of statutes. F. N. B. 130. F. 

If the first certificate omits part of the obligation, whereby the 
conusee cannot have execution, upon affidavit a writ shall go to the 
mayor to make another certificate. F. N. B. 132. B. 

So, ff the chancellor die, or be removed before the obligation upon 
the fimt certificate be delivered into court, if the name of die chan*- 
oeHor be mentioned. F. N. B. 132. B. 

If the mayor, &c. refiise to certify, the conusec may have a writ to 
him to make the certificate. F. N. B. 130. c. 131. D. 

And 
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And if lie still refuse, he shall have an a//as, pturies^ and attachment. 
F. N. B. 130. D. 24.4.. E. 

So, a recognizance upon the st 23 H. 8. 6. shall l>e certified in the 
same manner by tlie clerk of the inrolment, as a statute-staple by the 
mayor. Lut 430. 

But if a recognizance was certified before, it ought not to be certified 
again, without a special writ tor that purpose, upon an affidavit that 
execution never was sued. F. N. B. 1 30. W 

So, execution in other manner than the statute directs will be void ; 
as, if a capias issues out of C. B. without a certificate into chancery, &c. 
2 Vent. 326. 

So, if tlie conusee in a statute-merchant dies nllern certificate and a 
capiasj upon which the conusor is returned non iimiUus^ the executor of 
the conusee shall not have an extendi facias^ but must have a new cer- 
tificate and capias. Cro. Car. 451. 

So, after an extent sued upon a statute-staple, if the conusee, &c. die, 
the executor must begin dc im^o. Per three J. C^ro. cont. Cro. Car. 
451. 

(D3.) Execution out of chancery : — By levari. * 

After the recognizance certified into chaticery, if the recognisor be 
an ecclesiastical person, a levari facias shall be awarded to levy the debt 
of his moveable goods ; for his b(Mly shall not be taken. F. N. B. 131. 
1). llcg. 298. b. 300. F. N. B. 265. 1). 266. A. 

If jiart of the debt be levied hyhvari facias^ an alias kvari facias may 
issue for the residue. Reg. 299. b. F. N. B. 265. II. 

A lex'ai i facias against a clerk may be directed to the shcrifi| if he has 
a lay-lee ; otherwise, it shall be to the bishop of the diocese, where his 
benefice lies. F. N. B. 266. A. B. 

Or, if he lias benefices in several dit)ceses, there may be a writ for 
)iart to ojic bisliop, and another for the residue to the other bishop. 
F. N. B. 266. A. 

/Vnd when the bishop’s power was taken away, his tythes might be 
taken by the sherilF upon an elegit. I lard. 65. 

So, by llie common law upon a recognizance in chancery, a levari 
facias lies within a year against the recognisor, tiiough lay, for the money 
mentioned in the recognizance dc terris ct cntallis Icvatid. F. N. B. 265. 
D. Reg. 298. b. * 

But after a year he must have debt upon a recognizance at the 
common law ; and now by the st. W. 2. 45. a scire facias, llcg. 298. b. 

And in lieu of a levari facias^ by tlie st. W. 2. is. he shall have an 
elegit. Reg. 299. a. 

If the sheriff does not execute or return the levarifacias^ there shall 
be an aliasj pluries^ and upon that an attachment against the .sheriff. 
F. N. B. 265. F. 

(D if.) By capias si laicus. 

If the recognisor be a layman, a capias si laicus shall be awarded 
against him out of chancery ; whicli, upon a statute-staple shaU be re- 
turned in chancery only. F. N. B. 131.D. 

The capias upon a statute-merchant may be returned in B. R. or C. B. 
F. N. B. 130. H. 

VoL. VII. B b So, 
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So, a capias upon a recognizance before a chief justice, &c. by the 
St 23 H. 8. shall be returned in chancery. Lut 430. 

If a man be in prison upon a statute-merchant, he shall have suste- 
nance with bread and water out of his goods. F. N. B. 133. C. 

And if the mayor or sheriff refuse it, a writ shall be directed to him 
for that purpose. Ibid. 

(D 5.) By extendi facias. 

Upon a statute-staple, the capias si laicus also commands the sheriff 
quod omnia terras et catalla^ &c. per sacramentum^ iic.juxta verum valorem 
extendi et appreciari faciat^ et prcedicto (the conusee) liberari^ &c. 

F.N.B. 131. D. 

Upon a statute-merchant, after the capias si laicus returned, an alias 
capias issues, reciting the first writ and return, which also commands 
quod corpus, &c. in prisona custodiri facial, ita quod per unum quarterium 
anni vivat de suo, et habeat omnia bona et terras delibet aU ut per se et suos 
de debito satifaciat, et si non, &c. tunc omnia bona, terras et tenementa 
(to the conusee) liberari pen' rationabile pretium et extent, tenend,, &c. 
Reg. Jud. 8. 

And afterwards sipluries capias to the same effect. Reg. Jud. 9. 

If upon the first capias si laicus, the sheriff commands the bailiff of a 
liberty, who arrests the conusor, an alias capias goes only to take tlie 
goods and lands. Reg. Jud. 68. a. 

And if all the goods and lands are not taken upon the first writ, tliere 
may be another writ for the other goods and lands, reciting the first. 
Reg. Jud. 68. b. 

[After an extent on a statute into one county, and a liberate re- 
turned and filed, the conusee may have an extent into another county, 
if the prayer for tlie second extent was entered at the time the first 
extent was token out; otherwise, not. Str. 461. Fort. 373.] 

[And the chancellor will give leave to enter the prayer nunc pro tunc. 
Ibid.] 

If he has no lands but in a county palatine, the statute shall be 
transmitted thither out of chaiicerj’, to have execution. F. N. B. 132. A. 

If he purchase lands after the acknowledgment of the statute, they 
also shall be extended. Win. 83. 

After a writ of extent, the sheriff shall take the conusor, shall extend 
and appraise his lands and goods, and shall make return of the extent 
and appraisement to the chancery. F. N. B. 131. D. Vide Execution^ 
(C 14.) 

So, he shall extend a rent-charge, or other rent, though the statute 
speaks only of goods and lands. R. Mo. 32. 

So, he may seise to be appraised, before inquisition found. R. 
Mo. 563. 

The inquisition ought to find the certainty of tlie conusor’s estate ; 
for if it says, quod fait seisitus vet possessionatus, it will be insufficient. 
Dy. 299. a. in marg. 

So, if it finds, that the conusor is dead, et tempore recognitionis fuit 
seisUus de manerio de B., without saying of what estate ; for if he was 
seued for life, or in tail, the land was not extendible after his death. 
Dy. 299. a. 

If 
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If it finds, that he was possessed of a term of such a date, &c. which 
is mistaken, it will be bod. R. Cro. £L 584» 

Or, fora term diversorum annorum adhucvenhtr^ without showiiurthc 
commencement or time of the term. K. 4 Co. 74. 

If it finds, that he was seised of a tenement, it is bad, without show- 
ing how many houses, lands, &c. Mo. 8. 

But an inquisition need not find a certainty, of whicli it cannot he 
informed; and therefore, if it finds the possession of a term adhuc 
ventut\f it is sufficient, though it does not say when it commenced, or, 
for how many years. R. Cro. El. .<>84. Acc. upon ajkri facias, hut 
cont in an extent. 4 Co. 74. 

(D G.) Liberate. 

After an extent returned, a liberate shall go to the shrriflT, reciting 
the extendi facias and return, and commanding, that he deliver tlic 
goods and lands to the coiiusee, si per exfenlum ct pretium Ula habere 
voluerit, F. N. B. 131. D. Lut. 432. 

Till a liberate the land is not vested in the eoniisee. l)y. 87. h, 
Jon. yo. 

But after a liberate awarded, the conuscc innv tMiler without de- 
livery of the possession by the sheriffl Per three J. Cbiv^lv cont. CVo. 
El. 463. 

And the execution will be good, though the liberate bt* not returned. 
Semb. 1 Leo. 280. 2 Leo. 13. Dub. Ciodb. 82. Acc. 1 llol. 737. 1. 

55. R. iCo. 67. a. 

And if it be returned, the conuscc shall be estopped to say, he had 
not possession. R. Sal. 563. 

But a conusee, upon a sUitutc-staple or merchant, may pray that thc5 
exteiidors shall tiike the land at the value extended. C'o. 1-,. 2f>0, a. 

So, a conusee upon a recognizance by the st. 23 11. 8. 6. Co. L. 
290. a. 

But not tenant by elegit iqmn a jiulgment or recognizance in court. 
Co. L. 290. a. 

Nor, in execution upon a recognizance by bail. 2 Cro. 13, 

Nor, in execution by clcgit upon a recognizance in chancery, 11. cont. 
2 Cro. 13. 

The conusee may pray, that the extenders shall take the land at the 
value extended, any time before his acceptance of the land. Yel. .55. 
At the day of the return of the wrrit. 11. 2 Cro. 13. Mo. 753. 

Though the conusor dies before the return, and his lieir is in ward to 
the king. R. Yel. 55. 

But after agreeing to the extent, the prayer is too late. 15 II. 7. 15. b. 

As to an extent upon an eirgil, vide in execution, ((’ 11.) 

As to the suit of the king, vide in execution, (B 3, &c.) 

(D 7.) Re-extent : — When allowed. 

By the st. 32 H. 8. 5. if lands delivered in execution on a Judgment, 
statute, or recognizance, shall be evicted without fraud or demult of tlic 
tenant, who holds them in execution, before the debt and damages arc 
wholly levied, the recoverer or conusee may have a scire fa'‘:a against 
the person on whom the execution was first sued, his heirs, executors, 
or assigns, of lands then liable, returnable in the same court forty days 

B b 2 
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after the tesie ; and if the defendant makes default, or sliows not cause, 
the chancellor, or justices of the court where the scire facias is returned, 
.shall make a new writ of the like nature of the former execution for 
levying the residue of the debt. 

So, if the conusee after a liberate enters, as he may ; for diet is tan- 
tamount to a delivery in execution. Co. L. 290. a. 

If a disseisor enfeoffs the king, who grants to A., and afterwards 
grants the seigniory to B. who acknowle(lges a statute, upon which the 
seigniory is extended, and the land escheats, and then the disseisee 
recovers ; the conusee shall have a re-extent, though the land was not 
delivered in execution, but the seigniory. Co. L. 290. a. 

So, a conusee of a recognizance by the st. 23 H. 8 . 6. if he be 
evicted, shall have a re-extent. Ibid. 

So, the executor or administrator of a recoverer, or conusee, shall 
have a re-extent upon conviction. Ibid. 

If the ludgment be removed into B. II. by error, and affirmed there, 
he shall have a scire facias out of that court. Ibid. 

So, if the first extent or inquisition bo insufficient, he may have a 
now extent. Co. L. 290. a. I)y. 299. a. 

[Vide 8 G. l.c.25. s. 3.] 

(D 8.) When not. 

But if by the eviction the party is not touilly ousted of his remedy for 
the residue of his debt, there shall not bo a re-extent: as, if a part only 
be evicted. Co, L. 289. b. 2 Cro. 338. 

If all but one acre be evicted; tor if he has a remedy 
futuro for the wdiole or part of the debt, he shall not have a re-extent. 
Co. L. 289. b. 4 Co. 60. a. 

So, if he, w'ho extends, be ousted by a subsequent extent upon a prior 
statute, he shall ^not have a ro-extent ; for after the former extent satis- 
fied, he who extondetl first shall have it again. Co. L. 289. b. U. 4 Co. 
66, a. Fulwood. 

Or, if he be ousted by a woman who claims dower. Co. L. 289. b. 
K. 4 Co. 66. a. 

Or, by a lessee for life or years upon a lease made by the conusor 
l)cfore the statute. Co. L. 289. b. 

Yet, by the st. 8 O, 25. if before or after filing the liberate, it be made 
npixiai^ to the chancery that sufficient has not been extended or levied, 
&c. or any lands, &c. be evicted, the court may award a re-extent, one 
^ or more, and a liberate thereon. 

So, after full satisfaction upon an extent returned and filed upon 
record, there shall not be a rc-extent. Co. L. 290. a. 

So, after an extent filed, there shall not be are-extent, though several 
lands are omitted. 1 Sid. 336. 

So, in no ciise shall there be a re-extent, except where the first ex- 
tent was void. 1 Sttl. 39. 

E) saiDot interest tOc fonuscc 0l)all ftatjc. 

By die st. de Marc. 13 £d. 1. the conusee sh$dl have seisin of all the 
lands, &c. 

And by die st. 27 lild. 3. he shall have an estate of freehold, &c. 

And 



How his interest s/tall be detemmed. SJS 

And therefore he has quasi, the freehold of M^hich he may maintain an 
assise. 2 Vent. 327. 

So, the conusee inav have quasi a reversion ; and if there was a prior 
lease, may distrain or nave debt for the rent. 2 Vent. 328. R. 2 Cro. 
424-. 477. Vide ante, (C.) 

And a conusee must attorn to a grant of the reversion, as a tenant for 
life or years. 2 Vent 328. 

So, n a rent be extended, he may avow a distress for rent Dy. 1 05. b. 
Dal. 34. 

But a conusee, in debt for rent niiist show the extent and inquisition 
returned upon it ; and it is not sufficient to say, that it was delivered to 
him by extent. R. 2 Cro. 569. 

So, a conusee shall hold by virtue of his first extent till the debt be 
satisfied, though part be evicted for life or years, or by a former extent, 
after such estate so evicted is determined. R. 4 Co. 66. b. 

Till the debt with costs be satisfied. 15 H. 7. 15. b. 

So, a conusee may iissign his interest. 4 Co. 66. Skin. 263. Vide 
Assignment, (A.) 

(F) biff interest s&all be DctcrmincD. 

But the interest of the conusee in the land determines by his release 
of the debt. 2 Vent. 327. 

So, a release to him, by him in the reversion, merges his interest. 
2 Vent. 327. 

So, if the conusee purchases part of the inheritance, all his interest 
is merged. 2 Vent. 327. 1 And. 266. 

Or, takes a lease for years of the reversion after an estate for years. 
R. Pal. 272. 

And thereby his interest is suspended during the years. R. 2. Cro. 
477. 

So, he may surrender to him in the reversion. Vide Surrender, (F.) 

Or, forfeit his estate by a feoffinent, &c. 2 Vent. 328. Vide For- 
feiture, (A.) 

So, if a fine be levied of land after a statute extended, and five years 
passed, the interest of the conusee will be barred by such fine and non- 
claim. 2 Vent 329. 332. Vide Fine, (I 2, 3.) 

If a conusee purchases or takes a lease, &c. of part of the cs||itc ex- 
tendible, his interest, by reason of the statute, is extinguished so en- 
tirely in the land purchased or demised, that his extent of it is void, and 
a second conusee may extend. R. Pal. 272. 

So, the interest of the conusee shall be determined by satisfaction 
acknowledged upon record of the statute. 2 Vent 336. 

So, by satisfaction from the profits according to the extended value. 
2 Vent 325. 

Or, by accidental profits. 

But an extent shall not be deteimined as to goods or land by escape 
of the conusor. R. 1 And. 266. 

Nor, by purchase of parcel of the lands, which the conusor had at 
the time of the recognizance or statute acknowledged. R. 2 And. 1 71* 

B b 3 ((5) lac. 
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(G) HenteDi; if tbe conu0ee be ecaii^fieD* 

If the conusee be satisfied his debt, by any accidental profit, or by 
perception of the' profits, the conusor shall have a scire facias against 
him ad cotnputandim. 4 Co. 6G. b. 2 Vent. 338. 

And upon ^uch scire ficias the conusee shall account according to the 
extended value, and not according to tiie real value. 

And if, by the extended value, the conusee be satisfied, tlie conusor 
shall have judgment. 

Or, if the cominor pay all that remains due upon the account, with 
diiinages. 2 Vent. 338. 

So, if the comisee be satisfied by perception of the profits, though 
not by the extended value, the conusor shall be aided in equity ; but 
shall pay the costs and damages which the conusee sustained, though 
they exceeil the penalty of the oriffinal debt. 2 Vent. 338. R. 
Hard. 138. 

And by a bill in ccpiity the conusor shall compel the conusee to ac* 
count accoixling to the real value by him received. 2 Vent. 338. 
Hard. 136. 

Rut the conusor cannot enter without a scire facias^ though by effluxion 
of time the debt and damages may be intended to be satisfied according 
to the value of the lands; for the conusee shall hold, till not only the 
debt and damages, but also his costs, labour, and expcnces are satisfied, 
which ought to be ascertained by the court. II. 4 Co. 67. b. 

8o, no one shall have a scire facias but the conusor ; and therefore 
if the conusor, after the recognizance, grants a rent-charge, and tlie 
conusee be satisfied, the grantee may distrain, and in replevin it may 
be tried, whether satisfied or not. II. Jon. 456. Vro. C’ar. 598. 

Vide more concerning Statute-Staple in Dett, (A 3.) — Enfant, (IJ4.) 


STEWARD. 

Vide Cop\T()i.D, (C 5. — F 3, — 11 5, &c.) — Justices or the Peace, 
(D 7.) — Leet, (M 1.) 

JHorD hish dtcivarD. 

Vide Officer, (E 4.) 

@>tctQarD of tl)c ftouoeboID. 

Vide Courts, (H). 


[STOCK.] 

[Stock Mi not considcreil ns money; not, therefore, within the meaning 
of a contract to enable it to recover money. 1 East, !•] 

TAAer an actual tender and refusal, the sale to a thud person (to 
■■ . found 
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found the action for not accepting stock) may be instanter on the same 
day. 1 Smith, 420.] 

[Actual transfer of stock to another before action brought^ is essen- 
tial to its maintenance.* 4 East, 607. 1 Smith, 293.] 

[The measure of damages, in an action for not replacing stock, is 
tlie price stock bears at tlie time of trial, if exceeding what it bore at 
the appointed day: if less than tlie latter price. 2 Eiisi, 211. 
Id. 21 3.] 

[But si^ecial damans for the loss of a profit might, but which it 
appears he would not nave made, are not recoverable. 2 Taunt. 257.] 
[The stock-jobbing act is rather remedial. 2 Mars. 124. 6 Taunt. 
419.] 

[Jobbing in omnium is withm it. 7 T. R. 630.] 

[Sale by a broker of stock possessed by his principal, without dis- 
closing his principal’s name, is not. 8 T. U. 610.] 

[Nor is a contract on a loim raised by the side of stock, to transfer an 
equal quantity, though party is not possessed of it. 8 T. K. 162.] 


STYLE. 

@tgle of a court* 

Vide Copyhold, (B 8.) — Courts, (P 6.) 
Vide Bov, (B). 


STRANGER. 

[The plea in denial, even of an indenture, is ne lessa ne dmiOf and the 
like. 2 Taunt. 278.] 

Vide Fine, (I 2.) 

Ret of a otranger* 

Vide Abatement, (H,54) — Condition, (L 14.) 


[STRATFORD CORPORATION.] 

[It is by prescription. 14 East, 348.] 


SUBJECTS. 

Vide Paruament, (L 11.) — Prajrogative, (C 1, &c.— D 84, 85.)— 
Trade, (A 5, &c.) — War, (B 6, 7.) 


SUBMISSION TO A WARD. 

Vide Arbitrasient, (D 1, &c.) 
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SUBORNATION. 

Vide Josa’icES op the Peace, (B 103. 105.) 


SUBPCENA. 

Vide Chancery, (D 1.) 


SUBSIDY. 

Vide Parliament, (II 13.) 


SUBSTllACTION OF TYTHES. 

Vide Prohibition, (G 7.) 


SUCCESSION. 

Vide Biens, (D 1.) — Franchises, (F 16‘.) 


SUGGESTION. 

Vide Grant, (G 9.) — Patent, (F2.) — Prohibition, (H 2.) 


SUIT. 

privilege of ouit. 

Vide Attorney, (B 17.) — Dett, (Gll.) — London, (L 3.) — Pra> 
rouative, (D 85.) — Privilege, (C 1, 2.) 

Contuntonce of suit. 

Vide Pleader, (V 1.) 

.Jronuci* suit DcpcnDing. 

Vide CHANCERy^(I 1.) 

@*urccasiniT of suit. 

Vide Action upon the Case upon Assumpsit, (B I.) 


SUIT OF COURT. 

Vide Copyhold, (K IS. 16, 17.) 

SiuoUirK for suit. 

Vide TeaMps, (G 14.) 


SUMMONS 

Vide Justices op the Peace, (C 2.-— D 3.) — Parliament (C). — ■ 
Proce.ss, (D 1. 9. — E 1.)— -Sewers, (C 6.) 
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@ummon0 and S^ederancr. 

Vide Assise, (B 10.) 

SUNDAY. 

Vide Temps, (B 3.) 

SUPERSEDEAS. 

[Rule as to the time of filing and entry of committitnrs against prt-> 
soners. K. B. East, 41 Geo. 3. 1 East, 410.] 

['Fhe committitur must be filed the same term os the marsliaFs 
acknowledgment. 10 East, 46.] 

[If a committitur is not entered on record within two terms, the 
})risoner is entitled to his discharge. 3 Burr. 1841.] 

[If a judgment against two be affirmed with costs on error, brought 
by one alone, whereupon the other being a prisoner, is charg^ in exe- 
cution for the amount of the original judgment, and the costs in error 
(to which last he is not liable) nie court will allow tlie committitur to 
be amended, since there is sometliing to amend by, namely tlic original, 
judgment. SJ T. R. 737.] 

[A second committitur in execution for the some cause, before the 
first has been duly discharged, is irregular. A notice by the party that 
he has abandoned the first, is the proper mode of discharging it. 1 T. 
R. 227.] 

[A prisoner in custody of the slierifi* shall be discharged on common 
bail for w'aiit of declaring in due time, the same, us if in custody of the 
marshal. 3 Burr. 1448.] ^ 

[In C. B. the defendant is not supersedeable till the end of the term, 
after that in which the process is returnable. 2 Blk. 1242.] 

[There must be exceptions to the literal meaning of every rule, where 
the letter would work an injustice, or contradict the spirit of the rule: 
and therefore the court refused to discharge out of custody for want of 
proceeding against a prisoner within two terms where there was a mis- 
loke occasioned by two being of the same surname. Loffi. 274.] 

[AVlefendant who surrenaers himself in discharge of his bail, shall be 
discharged for want of being charged in custody witliin two terms. 
3 Burr. 1787.] 

[While a treaty subsists between the plaintiff and the defendant, a 
prisoner, the plaintiff is not obliged to declare against him within two 
terms. 3 Wills. 455. 2 Blk. 918.] 

[A plaintiff may show for cause against a supersedeas issuing, that 
the defendant has sued out a writ of error before the end of the two 
terms. 2 Wilis. 380.] 

[A defendant in custody is supersedeable, if final judgment is not 
signed within three terms, inclusive after declaration delivered. 
2 Blk. 759.] 

[A prisoner in execution is not supersedeable, on the ground that no 
judgment was docketted and enter^ up in the roll at the time of 
charging him. 2 B. & P. 163.} 


[A sur- 
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[A surrender in discharge of hail in vacation after verdict, is con* 
sidered with reference to the rule for charging in execution, as a 
surrender, not of the preceding but subsequent term, therefore the 
plaintiff has, until the end of the term following, the subsequent term 
for charging in execution. 6 T. R. 777.] 

[The rule of K. B. Hill, 26 Geo. S. directs that a prisoner shall be 
charged in execution wilhin two terms next after trial had, or final 
judgment obtained, the term of the trial or judgment to be one. The 
words “ final judgment,” mean judgment without a trial ; so that if a 
trial has been had, the two terms are reckoned from that of the trial 
and not from that of the judgment. 4* East, 349.] 

[Notwithstanding the allowance of a writ of error, a prisoner may be 
charged in execution. 1 B. & P. 292. see (h) pi. 2.] 

[Final judgment being obtained against a prisoner in Michaelmas 
term, the plaintiffs being then bankrupts, held that the assignees could 
not charge him in execution in the Hilary term succeeding, being pre- 
vented by defendant’s plea to their scire fad as. 2 Wils. 378.] 

[One of two prisoners sued jointly, who has suffered judgment by de- 
fault, is not supersedeable as tor a non-compliaucc with the rule to 
proceed to trial or judgment within three terms, where the plaintiff 
within that time, proceeded to trial against the other, and thereupon 
assessed damages against the former. 13 VaisU 167.] 

[If on a judgment in K. B. against two, one alone brings error, the 
writ, nevertheless, moves the record, so that no execution can go against 
the other; hence if he is a prisoner, he need not, for he cannot be charged 
in execution until the record is remitted. 2 T. R. 737. see supra (g) 
pi* 3.] 

[A plaintiff suing out a commission of bankrupt against a defendant 
in execution is no ground at law for discharging him out of custody. 

1 B. & P. 302.] 

After tiie lapse of a reasonable time from tlie death of the plaintiff, 
and no probate or administration granted, the defendant in execution 
will be discharged, on notice to the plaintiff’s family, and no cause 
shown. 1 B. & P. 1 76. 2 N. U. 240.] 

[By rule of K. B. 2 Geo. 1. unless the plaintiff proceed to trial or 
judgment against a prisoner within three terms, ho is entitled to be dis- 
charged. He cannot apply until the expiration of tlie third term. 
4T. R.664.] 

[Where a prisoner is entitled to be superseded, he may apply for his 
discharge at any time; where he seeks to be discharged upon the ground 
of an irregularity in the proceedings against him, he must, like every 
other defendant, apply promptly. 1 T. R. 191.] 

[The rule that a prisoner once supersedeable is always so, means 
so long as lie remains in tiie some custody and under the same process. 
11^ therefore, a prisoner on incsrie process is supersedeable for any irre- 
gularity, and having an opportunity neglects to insist upon it, until after 
He has been charged in execution, he waives his right. 1 T. R. 591.] 
[A prisoner supersedeable from irregularity of proceeding, must 
object, in the first instance ; hence if it consists in not having filed a 
bill in due time, he waives the objection by afterwards {Heading. 
1 Eb8U 77.] 

[After a prisoner bos obtained a supersedeas, all subsequent proceed- 
ings 
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ingB a^iist him lust be against persons at hu^ thouj^ he waives an 
irregmarity in thi particular by delay. 1 H. B. 251.] 

[A supersedeas after judgment of a defendant in cuslutly does not 
discharge the de it, and therefore cannot be pleaded to an action of 
debt on the judgment 1 T. R. 273.] 

[Rules and orders for a supersedeas must in C. B. be filed with pro> 
thonotaries upon their signing the writ C. B. East, 57 Geo. 3. 
7 Taunt 551.] 

Vide Audita Quereua, (E 5.) — Certiorari, (E — F — H 1, 2.) — 
Chancery (4 Q). — Forcible Entry, (D28.) — Pleader, (S B 12.) 


SUPERSTITION. 

Vide Justices of the Peace, (B 15.) 


SUPERSTITIOUS USES., 

Vide Uses, (M)a 


SUPPLICAVIT. 

Vide Chancery, (4 R). — Fohciule EtfTBy,.,(D 16, 17.}' 

SUPPLY. 

Vide Parliament, (H 9, &c. — 17.) 


SUPPOSAL. 

Vide Pleader, (G 13.) 


SUPPRESSION OF RIOTS, &a 

Vide Forcible Entry, (D 8.) — Jus-ncES of Peace, (B 9.) 


SUPREMACY. 

Vide Prerogative, (D 17.) 


SUR CONCESSIT. 

Vide Fine, (E 14.) 


SUR CONUSANCE DE DROIT COME CEO,&c. 

Vide Fine, (E 9.) 


SUE 
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SUR CONUSANCE DE DROIT TANTUM. 

Vide Fine, (E 12.) 


SURETY. 

Vide Bail, (E). — Chancery, (4D 6. 15.) 

€)urete of tbe peoce. 

Vide Forcible Entry, (D 16, &c.) — Justices of Peace, (B S, 6, 7.) 

Surctjf of gooD OcboOiout:. 

Vide Justices of Peace, (B S. 8.) 


SURGEON. 

Vicfej Physicians, (D). 


SUR GRANT AND RENDER. 

Vide Fine, (E 13.) 


SURPLUSAGE. 

Vide Pleader, (C 28, 29. — E 12. — S 28, 29.) 


SURPRISE. 

Vide Chancery, (-t D 22.) 


SURRENDER. 

(A) igurccnDcc; toljat oDoH lie, in foct. p. 381. 

(B) OTcn tuitbout OCCD. p. 382. 

(C) iQben not. p.382. 

(D) SiSibat rotate ma|i be ourrenoerco. p. 382. 

(E) tKLIbat not. p. 383. 

(F) Co tobom it map be inaoe. p. 383. 

(G) Co bibom not. p. 384. 
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(H) aiQbat tuiU not be a onrrenDer* p. 384. 

(I) @urrc.nDer in lain. p. 385. . 

(I 1.) Wliat shall be. p. S85. 

(I 2.) What not. p. 38G. 

[(K a.) 3inuUication of.] p. 388. 

(K b.) Sin Uibat manner a surrenper ma^^ be. p. 389. 

(L) Cbc cfcct of a surrenber. p. 389. 

(L 1.) The estate is absolutely determined between 
the parties, p. 38{). 

(L 2.) Or for the benefit of a stranger, p. 889. 

(L 3.) but not to his prejudice, p. 890. 

(M) SUbcn a ebar^e ccomcis bL> tbc boiDina of a sur= 

rcnocr. p. 390. 

(N) @urrenDcr; bolo pIcabcD. p. 390. 

(A) ©urrciiDcr ; lubat obnll be, in fact. 

A surrender is the resignation of a particular estate for life, or for 
years, to him in the immediate reversion or remainder. Co. L. 337. b. 

A surrender shall be by express words, or by operation of law. Co. 
L. 338. a. 

An express surrender docs not require the word surrender ;** for any 
words tantamount are suflicient. 2 llol. 4*f>7. 1. .*5,5. 

As, if a lessee grants that the lessor shall have his land, or grants his 
land to him. 2 Hoi. 428. 1. 2. 

Or, grants to him Mrwi statum mum. 2 llol. 497* 1. 35. 

Or, leases to him for his life. 2 Rol. 497. 1. 15. 

Or, says to him, I agree you shall enter into the land. 1 Leo. 280. 
Or, I am content you shdl have it. II. Cro. El. 488. 

So, a surrender will be good in the absence of him to whom made, 
for his assent shall be presumed, if it does not appear to Uie contrary. 
Cont. per three J. Vent. acc. and the judgment of the three J. was 
affirmed in B. R. but afterwards reversed in parliament 2 Vent 199. 
ffcc. Sho. 297. 3 Mod. 297. 3 Lev. 284. Ca. Pari. 151. 

[If a lease come into the hands of the original lessor, by an a^eement 
between him and the assignee of the original lease, that the lessor 
shall have the premises as mentioned in tlie lease, and shall pay a par- 
ticular sum, over and above the rent, annually, towards the good- 
will already paid by such assignee this agreement will operate as a 
surrender of the whole term ; and the sum mentioned in the agreement 
will be considered as a sum to be paid annually in gross, not os rent. 
IT.R.441.] 

[A deed executed between landlord and tenant reciting, that it had 

been 
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been agreed that the toMnt should quit and deliver up the premises^ 
^t a valuation of his effects upon the premises should be made, which 
in the mean time were to be assigned, and which accordingly were 
assigned to trustees for the landlord,’' operates as a conditional sur- 
render only. 12 East, 134.3 

What uiall be a surrender in law, vide post, (1 1, 2.) 

(B) When UiRbout dccd. 

A surrender of an estate for life in land, by the common law, might 
be made without deed or livery; for nothing operates but the restor- 
ation of the particular estate to him in reversion or remainder. Co. 1^. 
S38. a. 2 Kol. 498. 1. 23. 40. 

Though it was originally created by deed. Co. L. 338. a. 

So, A., tenant for life, reversion to B. for life, they might join in a 
surrender without deed ; for it will be first the surrender of A. and 
afterwards of B. 2 Rol. 498. 1. 20. R. 2 Rol. 20. Cro. £1. 269. 

So, a joint-tenant might surrender to his companion (admitting that 
he may surrender) without deed. 2 Rol. 498. 1. 43. Vide post, (E). 

So, a lessee for years might surrender by ^aro/. R. 1 Vent. 242. 

272 . 

f Lease by deed, for any number of years, may be surrendered with- 
out deed, by note in writing, without stamp-duty. 2 Wiis. 26.] 

[The acceptance of a new and valid lease, implies the surrender of a 
former. 4 Burr. 2210.] 


(C) ©Hftcn not. 

But by the common law, an estate, which lay in grant, and could 
not be created without deed, could not be surrendei^ without deed. 
Co. L. 338. a. 

As, a corody, rent, &c. 2 Rol. 498. 1. 30. 

An office. 1 Vent. 297. 

So, if there be a feoffment to A. for life, remainder to B. for life, 
remainder in fee to C. ; though the remainder to B. commenccil without 
deed, it cannot be surrendered without deed. Co. L. 338. a. R. per 
three J. 2 Rol. 20. 

So, a lessee for years of a manor could not surrender without deed, 
R. 2 Rol. 498. 1. 35. 

So, a corporation aggregate cannot make a surrender of their lands 
without deed. 10 Co. 67. b. 

And now by the st 29 Car. 2, 3. no lease, estate, or interest of free- 
hold, or term of years, or any uncertain interest, not being copyhold, 
in or out of any manors, lands, &c. shall be surrendered, &c. unless 
by deed or note in writing, signed by the party so surrendering, or 
his agent thereunto authorized Ui writing, or by act and operation of 
law. 

(D) C0ti«e nwK surrenoereo. 

A surrender regularly owht to be of a particular estate : as, of an 
estate for life or for years. 2 RpL 494. 1. 27. 

So, tenant by statute-staple, pierchant, o^ elegitf may surrender. 
2 Rol. 494. I. 44. 
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To whom it may be made. 

SOf a devisee for so many years, till he receives so much money, 
though he has only a chattd and no estate in die land* 2 Rol. 4>94* 
1. 40. 

So, if a lessee demises to his lessor for a less term rendering rent, 
he may surrender his reversion to his lessor, whereby the rent will be 
extinguished. 2 Rol. 494. 1. 55. 

So, if there be a lessee of a term to commence after the deaiii of A., 
and a grantee of the inheritance makes a lease tor 21 years, and then 
the lessee of the future interest assigns to the grantee of the in- 
heritance, his interest will be emerged. R. Cro. 619. 

So, a grant of the next avoidance will be surrendered by an ac- 
ceptance of a grant of the next avoidance (h* now. Send). 1 Bui. S3. 

So, tenant in dower, or by curtesy, may siirrciider, though their 
estate is created by law. Co. L. 338. a. 

So, an estate of a thing, which lies in grant, may be surrendered 
to the terre-tenant* though it be an estate in fee : as, tenant in fee of 
a common, rent, &c. may surrender his interest to the terre-tenant. 
Perk. s. 585. 

So, the tenant in a pra^cipe^ or other real action, tliough he be seised 
in fee, may surrender his estate to the demandant without livery. 
2 Rol. 494. 1. 30. 

So, the tenant in a cmavit* Qu. Perk. s. 585. 

(E) 

But regularly a tenant in fee cannot surrender his estate; and 
therefore the very tenant cannot nudcc a surrender to his lord. 2 Rol. 
494. 1. 23. 

lliough he be the very tenant of the king. 2 Rol. 494. 1. 25. 

So, the discontinuce of tenant in tiiil cannot surrender to the issue 
in tail. 2 Rol, 491. 1. 29. 

So, a joint-tenant cannot surrender to his companion. 2 Rol. 
494. 1. 10, 

So, a tenant at will cannot surrender properly. 1 Leo. 177, 178. 

So, a right cannot be surrendered ; and therefore a tenant for lile 
being disseised, cannot make a surrender before entry. 2 Rol. 494. 
1. 49. Co. L. 338. a. 

Nor, a lessee for years being ousted. 

Yet if the lessor waives his possession, the lessee, before entry, may 
surrender to him. Perk. s. 003. 

So, if the lessee enters and assigns to B., the assignee may sur- 
render before entry ; for the assignment gives him actual possession 
before entry. R. 2 Rol, 425. 1, 15. 

(F) Co tobom it inog be moDe. 

A surrender ought to be to him who has the immediate re- 
version or remainder. Co. L. 337. b. 

And to him who has the immediate reversion or remainder, a sur- 
render may bc^ whether he has it in fee or in tail. 

So, if he has it only ibr life. 2 Rol. 494. 1. 12. 

So, a lessee for years may surrender to him who has the reversion 
only for years. R. Cro. El. 302. Adm. 2 Vent. 327. 

Though 
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Though the lessee be for several years, awl the reversioner has it 
only for one year, or a less term. Per Poph. and Fenner, Cro. EL 
302. 

So, if a statute l>e extended, and afterwards there is another ex- 
tent upon a later statute, the conusee of the former statute may sur- 
render to him who has the interest in tlie last extent ; for he has quasi 
a reversional interest. Per Vent. 2 Vent. 327. 

And if the interest in both statutes comes to the same person, it 
amounts to a surrender of the former. Skin. 263. 

If a lessee demises part of his estate to the lessor, he may surrender 
the other part; for the reversion of that remains in Uie lessor. 2 llol. 
494*. 1. 54. 

So, if a lessee for thirty years demises for ten yean, both the les- 
sees joining in a surrender, it will be good ; for it shall be construed 
the surrender of the lessee for thirty years first, and then of the lessee 
for ten years. Pi. Com. 541. a. 

So, a surrender to an infant will be good ; for his assent shall be 
presumed till a disagreement appears. R. 2 Vent. 208. Ca. Pari. 
151. 

(G) Co U>l)om not. 

But a surrender to him who has not any reversion in him, is 
void : as, if a reversion be granted to B., a surrender to him by a 
lessee before attornment, (when the reversion does not vest till attorn- 
ment,) is void. Adm. Cro. El. 803. 

So, if a lessee for years to commencc^at Michaelmas surrenders be- 
fore Michaelmas by deed, it is void ; for till Michaelmas the lessor had 
not any reversion, in which it could merge. Co. L. 338. a. Vide 
post, (I 1.) 

So, a surrender cannot be made, if the reversion or remainder he 
not immediate: as, if a lessee for tliirty years leases to B. for ten 
years, B. cannot surrender to the first lessor. PI. Com. 541. a. 

If a statute be acknowleilged to A., and another to B., and a fine 
levied by him in the reversion to A., his estate is not merged ; for the 
mesne interest of B. prevents the surrender of mager of his estate. 
Skin. 263. 

So, a surrender to a lessor, who disagrees to it, will be void. 
Mar. pi. 10. 2 Vent 207. 

' . -j ^ ^ 

(H) (Klljat Uiill not be a dintmo^r. • 

So, if a lessee, &c. reserves to him fuiy part of the estate, iit is not 
a. good surrender: as, if' {lu grants, all his teim to the .lessor, exc^t 
the last year, month, or dgy. , ll. 2 Rcl* 497, X. 30. 498, 1. 5. 3 Bui. 
203, 204. 

Or, leases to liis lessor for his life; for he has a possibility to have 
it ^in. 2 Rol. 497. 1. 5. 10. 

SOf if the lessee agrees with the lessor by parol, that he shall have 
it rendering so much rent, it is not a surrender; for it appears that 
rent was inteiide<l to be reserved, which cannot b^ by parol upon a 
surrender, and, therefore, it will be only a lease at win. R. 251. b. 
2 RoL 497. 1. 45. 1 Leo. 177. 
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Soy if tlie lessee demises to die lessor and die heirs of his body, it 
Will not lie a surrender ; for a special occupant is appointed. 2 Hoi. 
497. 1.37. 

So, if the lessee surrenders to the lessor to the use of another, the use 
cannot arise upon the estate extinguished by the surrender. R. Pal. 359. 

So, if the lessee permits the lessor of a manor to hold a court diere, 
and says generally m his presence^ I have nothing to do here; it is no 
surrender. Semb. 1 Leo. 280. 2 Leo. 49. 

Or, if the lessor says, I will have such a chamber, and die lessee 
agrees, and the lessor puts his goods there ; it is no surrender of that 
part, but only a permission to put his goods there. 3 Leo. 224. Vide 
post, (12.) 

So, if the lessee delivers his lease to A. to deliver widi all his estate 
to the lessor, and A. does accordingly ; for he cannot make a surrender 
by attorney. R. Cro. £1. 488. 

So, if a lessee for years leases to B. for a less term, who regrants or 
releases to the first lessee, it is no surrender ; but the first lessee shall 
have it for all the years. Adm. Cro. El. 302. R. Cro. El. 173. 

So, if a lease be to A. for ten years, remainder to B. for twenty years, 
and B, releases all his right and estate to A., he shall have it for diirty 
years. Co. L. 273. b. 

(I) iSiurrenDcr in lain. 

(1 1.) What shall be. 

So, it shall be a surrender by operadon of law, if a lessee for life 
enfeoffs him in thb reversion in fee ; for his estate will be merged. 
2 Rol. 496. 1. 42. 

[A release from tenant for years to the reversioner operates as a sur- 
render. Ld. llaym. 403.] 

So, if he grants to him totum statum simm. 2 Rol. 497. 1. 35. 

- So, if he enfeofis husband and wife, seised of the reversion in right of 
the wife. 2 Rol. 496. 1. 49. 

So, if lessee and lessor join in a feoffment, it will be the surrender of 
the lessee and the feofiinent of the lessor. PI. Com. 140. b. 

So, a feoffment by a lessee for life to him in the reversion is a sur- 
render ; though the reversioner be an infant. 2 Rol. 496. 1. 42. 

So, lessee for life demises to him in the reversion, for the lifeoftlie 
lessee, it will be a surxendar ; though there be a possibility of an occu- 
put. 2 Rol. 497. 1. 15- 

Or, for the lives of the lessor and lessee; for it can never revert to 
the lessee. R. 2 Rol. 497* 1. 17- 

So, if a lessee for life or for years accepts a feoflment from him in 
the reversion or remainder, that amounts to a surrender of his estate. 
2 Rol. 495. 1. 25. 

So, if there be a feofiment to A. to the use of himself for life, and 
afterwards to A. and his heirs, and A. by parol, without deed, but upon 
an agreement that the feoffor shall have it again, makes lively to niin 
upon the land ; this amounts to a surrender of hb estate, and also to a 
feoffinent. R. Dy. 858. a. ^ 

So, if lessee for life accqits a lease firom the lessor, it will be a sur« 
render. Al. 59. 

VoL. VII. C c Though 
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Thouffh the new lease be only for years. Al. 59. 

80f iflessee for years accepts a new lease from his lessor, it will be 
a surrender in law ; for this affirms him able to make a lease. R. PI- 
Com. 106. a. 107- b. 

Though the new lease be for a less term. R. Dy. 140. b. 2 Rol. 
495.1.53. 2Cro.84. 

Or, by parol, when the first lease was by indenture. Dy. 140. b. 

2 Rol. 496. 1. 3. 

Though the new lease commence at a future day, it will be a sur- 
• render immediately. R. 5 Co. 11. b. Cro. El. 522. R. 2 Rol. 496. 
1. 5. R. Mo. 636. 2 Cro. 84. Per three J. Poph. 9. 

Though the new lease be defeazable. 2 Rol. 495. I. 40. 

Or, upon condition to be void, upon such an act which is afterwards 
done. PI. Com. 107. b. 

So, if he accepts a lease at will. Mo. 637. 

So, if a lessee for years, to commence at Michaelmas, before Michael- 
mas accents a new lease to commence immediately ; it will be a sur- 
render oi the former lease, though it was only a future interest. Co. 
L. 338. a. 

So, if before Michaelmas he accepts a new lease to commence also at 
a future day. Co. L. 338. a. 1). cont. 2 Rol. 496. 1. 10. D. cont. 
Dy. 58. a. Per Moile and Davers cont. but Prisot acc. 37 H. 6. 1 8. a. 
Bro. Surrender, 21. Acc. 10 Co. 53. a. 67. b. Acc. Cro. Car. 502. 

1 Rol. 728. 1. 40. R. Cro. El. 522. 605. 

So, if a lessee accepts a new lease dc vestura terrcc^ it will be a sur- 
render. 2 Rol. 496. 1. 20. 

So, if he accepts a ^ant of common or rent oiit of the same land, 
to commence at a certain day witliin tlie term. R. 2 Rol. 496. 1. 20. 25. 

Or, a lessee for life accepts a grant of a rent, common, &c. out of 
die siunc land for life. R. 2 Cro. J 77* 

Or, a lessee accepts a grant of the custody of the some land. 2 Cro. 
177. 

So, if a woman, lessee, takes husband ; acceptance of a new lease by 
the husband will be a surrender. 2 Rol. 495. 1. 50. 

So, acceptance of a new lease by parol by a corporation aggregate^ 
which has a former lease, will be a surrender, tliough they cannot sur- 
render witliout deed. 10 Co. 67. b. 

So, if a lessee for years accepts a new lease from the guardian in so- 
cage. Semb. 1 Leo. 322. 

So, if die grantee of an office accepts a new grant of the same office, 
it will be a surrender. Semb. 1 Vent. 297. 

So, if a corporation sole leases to B., who is afteiwards made head 
of tlie corfioration, as a bishop, master of an hos|ntal, &c. his term is 
merg(Hl ; for he cannot have the term in his own right, and the fredliold 
in another right. Co. L. 338. b. 

So, if a woman, lessor, takes to husband the lessee for years. Co. L. 
338« b. Semb. cont 2 Cro. 275. 

(I 9.) What riot. 

But it lessee for life enfeoffs him in the remainder in iail, it will 
' not be a surrender ; for by the feoffment the remainder is divested. 

2 Rol. 496. ). 45. 


Or, 



Surrender in lenr. SSfjf 

Or, joins in a fine with him in the reversion, or remainder ; for each 
gives tlint which he lawfiilly may. Semb. Cro. £!• 68P. 

So, if a lessee reserves any interest in himself, it is no surrender. 
Vide ante, (H). 

<So, if the lessor or reversioner enfeoffs the lessee for years, since the 
St 27 H. 8. to the use of another, his term is not siirrcjidered or 
extinguished ; for by the statute the interest of feoffees is saved. R, 
7 Co. 39. a. 

Or, by lease and release conveys to the lessee and another, to the 
use of B. Dub. 2 Lev. 1 27- 

So, if the lessee accepts a new lease, in trust for anotlicr. Semb. 

1 Sid. 75. 

So, if die new lease be void, acceptance by die lessee is no surrender. 
R. 2 Rol. 495. 1. 45. Jon. 405. 

So, if die new lease commences after the deadi of B., it is no surren- 
der till B. dies ; for he may survive the first term. R. 4 Leo. 30. 

So, if a iessee^ accepts a grant of a thing consistent with the lease of 
the land, it is no surrender; as, if the lessee of a manor accepts the 
grant of a bailiwick, or to be steward of the same manor ; for it is 
collateral. R. 2 Rol. 496. 1. SO. Qii. Mo. 6S7. R. 2 Cro. 84. 176. 
Hard. 47. 

Or, the lessee of a park accepts the grant of parker. R. 2 Rol. 496. 
1.36. 2 Cro. 177. 

Or, e contra. Cent, per two J. 1 Rol. 83. 

If the lessee of an house accepts a grant of the custody of the same 
house. Hard. 47. 

So, if the lessor grants a rent, common, &c. out of the land to his 
lessee, without saying at what time it shall commence, it is no sur- 
render ; but it shall be intended after his term. R. 2 Rol. 496. 1. 16. 

2 Cro, 177. 

Or, leases to him all his lands in A. where the lands in the former 
lease are ; for it shall be intended of all his other lands. 2 Rol. 496. 
1. 13. 2 Cro. 177. 

Or, agrees diat the lessee shall have part of the former lands and 
other lands for a less term, and that it shall not be a surrender. R. 
1 Leo. 303. Cro. El. 173. 

So, an agreement between the lessor and a stranger, diut the lessee 
shall have a new lease, is no surrender. Cro. El. 173. 

So, if die lessee gives licence to the lessor to.make livery, it is no 
surrender. R. 2 Rol. 495. 1. 35. 

Or, to make a feoffhient. Per Fitzb. Dy. 33. b. 

Or,' agrees that he shall make a feoffment. Dub. Dy. 33. b. 2 Rol. 
495.1.27. Mo. 11. 

Or, be attorney to make livery for him. 2 Rol. 495. 1. 37. R. 
Mo. 11. 

So, if the king grants an office by patent acceptance of a new 
patent of the same office is no surrender of the first. R. Cro. 
Car. 197. 

So, if the king makes a demise for years, acceptance of a new 
lease without recital of the former will l>e void, and is no surrender. 
Cro. Car. 198. 
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.So, if hustMUid and wife, seised for the life of the wife^ accept a 
feoffinent firom the revorsioner, it will be a surrender only during the 
coverture ; for the wife^ after the death of her husband, may waive it. 
Vide Baron and Feme, (R). 

So, if a woman, lessee for years, takes an husband who aocqits anew 
lease, and the wife survives. R. Mo. 637. 

So, if a new lease be made to an infont, it is no surrender, if he does 
not agree to it at foil age. Cro. Car. 502. 

So^ if an idiot, or non ampos, makes a surrender, it will be void. 
R. Comb. 438. 468. 

■ So, if a lessee surrenders part of, the estate^ it will be a surrender 
onlv for that part 2 Rol. 498. 1. 51. 

If he accepts ^ new lease of part. R. 2 Rol. 498. M. 

If a lessor leases de now to his lessee and another, it snll be a surren- 
der only for a moiety. Dub. 2 Lev. 127. 

If the lessee of a corporation aggregate be made the head of the same 
corporation, it is no surrender. Co. L. 338. b. ^ 

So, if the lessor takes in marriage a woman, lessee ; for he may have 
tile fieehokl in his own right, and the term in the right of another. 
Co. L. 338. b. R. PI. Com. 418. b. 

Or, if the lessee makes the lessor his executor. Co. L. 338. b. 

[ (K a.) implication of.] 

[In mectmrat tlie jury will be directed to presume the surrender of a 
satisfieu term. Secusy one unsatisfied. 2 T. R. 684. 7 T. R. 2.] 

[A surrender will be presumed if the benefidal occupation of the 
estate by the possessor may have induced a supposition tliat a convey- 
ance of the l^al estate has been made to the paily beneficially interest- 
ed ; or when the trust is a plun one, and a court of equity would 
oon^l the trustees to make a conveyance. 4 T. R. 682.] 

[llie surrender of a term cannot be presumed under twenty years, 
without circumstances. 5 Taunt. 1 70.] 

[Possession of the deed, and non-payment of interest, are not circum- 
stances ut md the presumption. Ibid.] 

[A surrender will not be presumed if it be a breach of trust 8 East, 
248.] 

[A surrender will not be presumed where the title of the party for 
whom the presumption u required is a doubtful equity only, unm a court 
of equi^ has first declared in fovour of the equitable title. 8 East, 248.] 
[If a lease be granted to the cestty que trust of a lease, in consideration, 
as the grant states, of the surrender of the former lease ; there is evi- 
dence whence ajuiy^presume that the former lease was duly surrendered 
by tiw trustee. 6 T. R. 289.] 

[Where nmther justice) nor the interest of the owner of the inherit- 
ance) ate to be answer^ by presuming the, surrender of a mbrtei^ 
term, it cannot be presumed, from a sum having been ^ypre^rurted by 
the marriage settiemmit of a former owner to discharge it, a^nst the 
expMss recognition of asubsequent owner of its existence, ana convey- 
ance by him as a security. 11 East, 478.] 

(K b.) m 
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The eJ^L of a surrender. 

(K b.) 3fii tubat manner a 0iirreiuier mag be, 

A lessee may surrender upon conditio[n ; and if the cnmtjt i on be 
btdeen, the particular estate shall be revest^. Co. L. 218. h. 

So, upon a surrender, reserving rent, though the rent is not good by 
way of reservation, yet it shall be so by way d'orntract. R.2L^.80. 
1 Vent 242.272. 

HknuA the surrender be by assignment, tee. by paroL R. 2 Lev. 
80. 1 Vent 242. 272. 

So,^ if tenant for life joins in a feoffment or fine with him in the 
reversion, tendering rent to the lessee for life ; the rent will be good. 
Oro. £1. 688. 

So, a surrender may be made of land in the county of B. at a place 
out of the coun^. 2 RoL 495. 1. 5. 

(L) Cbe effect of a durccnbei*. 

(L 1.) The estate is absolutely determined between the 

parties. 

If an estate be surrendered, the whole estate b determined without 
other ceremony. 

And, as to the parties themselves, it will be determined to all intents. 
Co. L.3S8.b. 

And, therefore, if an husband, seised in right of his wife, leases 
for the life of B., which is a discontinuance, and afterwards B. sur* 
renders his estate to the husband, the discontinuance is determined. 
Co. L. 338. 

If A. mortgages his reversion in fee to the lessee for years, whereby 
liis term is surrendered, and afterwar^ jwys the money pursuant to 
the condition, yet his term shall be extinguished, attd not revive. R. 

3 Leo. 6. 

(L 2.) Or, for the benefit of a stranger. 

So, by a surrender the estate mil be absolutely merged Ibr the beno> 
fit of a stroi^r. Co. L. 338. b. 

As ifa bish<^ has a rent-charge in fee,^ and the terre-tenant enfeofls 
him, whereupon the lord enters for mortmain, he shall have it dis- 
charged of die rent Ibid. 

If a reversitmer makes a lease, grants a rent-charge, &e. and after- 
wards the lessee of the particular estate surrenders, the lease, or grant 
of the revendmier, takes effect immediately. Ibid. 

If A. makesalease to B. for life, rendering rent to him andhiabeirs, 
ronainder to C., the reversion to himself, and afterwards grants the re- 
version to C. to whom B. attorns, yet C. diall not have thermit, but the 
heir dT A. Co. L. 338. b. 

So, .by a surrender the estate will be merged, though it be to die dis- 
advantage (ff him who assents ; as, if the reversioner grants a reversion 
for life to which the lessee attortis, and afterwards releases to die grantee 
and his hmrs, though the lessee shall be now punished for waste, where 
he was dispunishalne upon die grant of the reversion for life; yet, be- 

C c 3 cause - 
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cause he has attorned to the grant, the estate of the grantee for life shall 
not have continuance. Co. L. S38. b. 

(L3.) But not to his prejudice. 

But die estate shall have continuance notwithstanding tlie surrender, 
to avoid a prejudice to a stranjj^r. Co. L..338. b. 

As, if a reversion upon the life of B. be granted with warranty, and 
afterwards B. surrenders, the grantee shall not have execution in value 
against the grantor, who is a stranger, during the life of B. Co. L. 
338. b. 

If tenant for life or years grants a rent^harge, common, &c. and 
afterwards surrenders ; yet the rent, &c. continues. Co. L. 338. b. 

(M) Mbm a charge rehiues the hoiatng of a 

oucrenocr. 

So a charge made before the surrender revives, if the surrender be 
avoided, against him, who claims paramount the surrender ; as, if lessee 
for life grants a rent-charge and i^terwards enfeoff the grantee, and the 
lessor enters for the forfeiture, the rent revives ; for the lessor claims 
paramount the feoffment. Co. L. 338. b. 

So, if grantee for life of a rent accepts a lease of the land from him 
in the reversion, and afterwards the lease is surrendered, the rent re- 
vives. R. per three J. Bramston cont. Cro. Car. 101. 

(N) <@ucrcnDer ; holo pleoDcD. 

If a surrender be by acceptance of a new lease, it is not good to say, 
that tlie lessee, being possessed by a former lease, tlie lessor demised to 
him, but that tlie lessee surrendered, and then the lessor demised, or 
that the lessor entered and demised. Semb. per Dy. pi. Com. 194. b. 

So, regularly, he ought to plead, that he surrendered the estate and 
land. Cro. Car. 101. 

So, regularly, he ought to show that the lessor assented to it, where 
the other party pleads or brings an action in disaffirmance of the sur- 
render. 2 Vent. 207. 

But the omission will be aided after verdict. 

And it is not of necessity. Semb. 2 Vent. 207 

But if the party pleads a Surrender of the demise aforesaid, it is suf- 
ficient. K. Cro. Car. 101. 

So, he need not show tliat the lessor entered after agreement to the 
surrender. Ibid. 

Vide more concerning Surrender in Bail, (Q 2, &c. — R 3.) — Fine, 
(Ell.) — Franchise, (G 2.) — Officer, (K 9.) — Patent (G). 

@urrcnDer of a cop;>{)oID. 

Vide Copyhold, (F 1, &c.) 


SURREBUTTER. 

Vide Pleader, (L). 


SUllRE- 



SUSPENSION. 


391 


SURREJOINDER. 

Vide FleadbR} (1)1 


SURVEYOR OF HIGHWAYS. 

Vide Chimik, (C 1« &c.) 


SUSPENSION. 

(A) @)ii0pcndion; UiDatMlbe. infra. 

(B) caibat $ball be an crtinguidbincnt. p. 3!)2. 

(C) ^bcn bp erttnguidbmcnt of part, tbc ivbolc totU 

be crtinguiobeD. p. 393. 

(D) bp oudpenoion of part, tbc tnbole tnill be ouis!=: 
penbeb. p. 394. 

(E) tSUben there oball be an apportionment, p. 394. 

(F) 2Dr, a ouopcnoton onip for part. p. 395. 

(G) SiSIben aU tbe 0erbtce0, &c. remain, anb are not 

apportioneb, or ertinguisbeb. p. 395. 

(A) @u0pen0ion ; tnbat oball be. 

If a sei^iiof^, rent, or other profit apprnuire out of lands, comes to 
him who has possession of the same land for a time, such unit^ of pos- 
session creates a suspension of the seigniory, rent, &c. lor the time. Co. 
L.313. a. 

As, if A. be tenant for life, remainder to B. in foe, and the lord 
grants his services to A. in fee, they are suspended during tlie life of A. 
Lit. s. 560. 

So, if there be lord and tenant, and the tenant granny his tenancy to 
A. for life, and then the lord grants his seigniory to A. in fee, the 
seigniory will lie susixmded during the life of A. Lit. s. 562. 

So, if A. disseises tlie tenant, or tlie tenant grants to A. in fee upon,, 
condition, and tlien the lord grants to A. in lee, and ailerwards the 
dissdsec enters, or the tenant enters for tlie condition broken, the ser- 
vices revive, and are not extinguished^ though A. hod a fee; for he had 
not so perdurable an estate in the tenancy as in the seigniory. Co. L. 
313. b. . 

So, if the tenant leases to the lord for life, or for years, or enfeofis 
him upon condition, the seiraiory is susmnd^. Co. L. 314. a. 

Or, if the lord disseises nis t^ant, we seigniory will be suspended 
till the entry of the disseisee. Co. L. 314. a. 

So, if the tenant marries a woman who has the seigniory, it will be 
suspended during the coverture. Sav. 21 . 

Cc 4 


If 
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If A. seised of lands held of the manor of B. be attainted Bor bi^ 
treason, and the king grants bis binds to D., the rmit pajaUe to the 
manor B., though suspended by the attaindori shall w revived and 
paid by the patmitee. R. Ley. 1. 

(B) aitiKit 0M be an ejrtUiguij^ment. 

But if a man has as hi^ and pafdanble an estate in the seigniory, 
rent, comm^ or <Mher^ nnfit aj m mir e, as in the land, such pnmt 
ajyrrendre will be extinguisned. Co. L. SIS. a. Lit. s. 561. 

As, if be who has a eognioty, rent^ common, Stc. releases his estate 
or interest to the terre-tenant AHde Release^ (B 6.) 

Or, the lands out of which a rent, See. issues, come to the lord by 
purchase, descent, or other lawful means. R. Jon. 2S4. 

If a manor, to which common for the lord and his copyholders be- 
long, in the waste of the king and others, comes to the king by the 
statute of dissolutions, &c. the common of foe lord in foe waste of the 
king is extinguished; but not foe common of foe copyholders, nor 
foe common which foe lord himself has in foe waste of others. U. 
Jon. S49. 

So, if foe land out of which a rent, &c. is granted, be evicted by an 
elder title, foe rent will be extinct. Co. L. 147. a. 

So, every customary payment or privilege for the profit of foe 
lord will be extinguished by unity of possession in fee; as if foe lord 
purchases the land held of him, ml foe services are extinct. 

So, an heriot, fine, &c. due by custom upon death, alienation, &c. 

A custom to be beadle to the lord, collector of his rents, &c. Bro. 
Exting. 14. 

So, an easement ; as, a way. R. Cro. £1. SOO. R. 1 Rol. 9S5. 
L 45. 

Usage to r^fur fences between such and such doses. R. 1 Vent. 97. 
Ray. 192. R. Pal. 446. 

So, a liberty of placing pipes for water, if foe pipes are taken away 
during foe umty. PaL 446. 

But things of necessity, and collateral, are not extinguished; as, a 
way of necessi^, gutter, water-course, &c. R. Pal. 446. Jon. 145, 
146. 

extinguishment, or suspension by law, may be prevented in 
equity.' Vide Chancery, (4 N 6. 8.) 

[1 ne nature of mvelkind lands is not aflheted by foe lord’s pur- 
diasiM them. D. Per Wood, J. 11 H. 7. 25. b.] 

[AlTfoings arising out of land, being pirt (d' foe profits thereof, only 
are extinct, where foe puly enj^tled lus as hi^ an interest in foe 
lands out of which foe thing arises as exists in foe thing to whKh it is 
annexed. Uav. 5. a.] 

CThus, a rent is extinguished by speh an uni^. D. Dav. 5. a. b. 
Per Townsend. VF. 1 1 H. 7. 25. b.] 

[A common, or a way. D. aoc. 11. st 4. 5. a. Bro. Extinguish- 
mmit, pi. 1 1. Fits. Extiimuidiment, pi. 4. R. acc. Noy, 1 19. D. 
acc. Poph.170., Dav. 5. a. b. Dub. Ow. 121.] 

[Exc^t that a thing which must necessarily exist after the unity 
cCasea^ is not extinct^ 

[Therefore 



tVhen by exlrngmskment ^ partt the whokf SOd* . 

[TheKfiMre a my of necessity is not extinct by such an unity. R. 
Cro. Jae. 170. 8 Sid. 8d. 111. D. aioc. Poph. 172. S Bulstr. 840. 

Latch. 154.3 

[Or, a watercourse. R. Pqih. 166. 8 Bulstr. 889. Latch. 154. 
Noy, 84.] 

[Or, a gutt^. D. 11 H. ?• 28* U Par Wood and Townsei^ J.] 

[Unless it is discontinued during the unity. D. Per Danvers, J. 
IIH.7. 85.b.] 

[But thin« whidi are merdy collateral to land, are not exdnct by 
any unity. D. Dav. S.b.] 

[Thermrek arirtt to a warren upon land knot extinguished, though 
the person entitled to the warren is entitled to an interest in Uie land 
upon which the Warren exists, equal to the estate in respect of which it 
is claimed. D. Dav. 5. b.] 

[And a thing which, though it arises out of the profits of the land, 
and is payable only by the owner, is due in a personu respect, is not ex- 
tinct by any unity. D. Dav. 5. b.] 

[Therefore, an unity will not destroy the right to tithes. Ibid.] 

[A right of way overland in res))ect of a house is destroyed by an 
unity of interest In the land, and the terminus ad qumt without the 
house. Vide Bro. Chimin, pi. IS.] 

(C) WSUhtn ertinguifibment of port, tibe to^ole Uiill 

iie crtiiiguifilieD. 

If a man has a profit apprendre out of land against commoi}. rights 
and he purchases part of the land out of whichy &c. the whole will be 
be extinct; os, if the grantee of a rent-charge purchases parcel of 
the land ; for the rent is eiitirey and issues out of every port of the land* 
Co, L, U7. b. 

Soy if a commoner of common appurtenant purchases part of the land 
out of which. Vide Common (L). 

Soy if a grantee of a rent-chazm recovers part of the land by a 
feigned title; for he claims under the grantor. Co. L. 148. b^ 

So, if the conusee of a statute purchases part of the land of the 
conusor, the whole shall be extinct Sav. 69. R. Jon. 445. 

Or, if he disseises the conusor of part, he cannot take execution of 
the residue, till the disseisin purged. Jon. 445, 446. 

4 So, if a thing be due common righ^ by the act of him to whom 
due, the whole ma]^ be extinguished ; as, if atenure be by entire service, 
annual or casual, if the lora himself purchases part, the whole will be 
extinct 6 Co. 1. b. R. 8 Co. 105. b. Co. L. 149. b. 

If ^e lord releases hb seignioty to part, the whole sdgniory will be 
extindL 6 Co. 1. b. 

So, if die lord comes to part, partly by his own act, and paitiy by 
delauitpf the party ; as, if he recovers m a cessmt. R. 6 Co. 2. lx 

So, if the lord comes to part by act of law, where another will 
have prejudice; as, if the lord by descent comes to the part of a iomt- 
tenant, who holds by suit of court, the whole will be extinct; mr by 
the St Marlb. the other joint-tenants shall have contribution. R. 

6 Co. 2. a. . 

Otherwise, if the service due be not for the sole benefit of him to 

whom 
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whom but also for the public good ; as, a thing for the defence 
of the realm, advancement of Justice charity, &c. 6 Co. 2. a. Vide 
post, (F). 

Qut if the king purcliases part of the lands subject to bis debt, he 
shaQ have execution upon the residue. R. Sav. 69. 

(0) S^Xf bp 0tt0i)enieiton of pact, tbe tobole toill be 

oiiopenoeb. 

So, if a tenant makes a gift in tail, or a lease for life, or for years, of 
part of his land to his lord, the whole rent will be suspended ; tor rent- 
service cannot be suspended for part by the act of the party, and in esse 
for die other jiart. Co. L. 148. b. 

So, if the lessor enters upon the lessee for life, or for years, and ousts 
him of port of the land, the whole rent will be suspended. Ibid. 

So, if there be a lease of a warren in duree vills, rendering rent, and 
the lessor grants the reversion of the warren in one vill, the whole rent 
will be suspended ; for rent due by contract shall not be apportioned ; 
but perhaps the lessor will have a remedy upon his contract. R. 8 Leo. 1 . 

1 And. 26. 

(E) ZBhta tbece 0ban be an apportionment 

Bata thing of common right shall be appordoned ; ns, if a man who 
has a rent-service purchases part of die land, die rent, if it be not an 
endre thing, shall be apjiordoned. Lit. s. 222. 

And this was by the common law, and not by construedon upon the 
statute quia emptores tcrrarim* Co. L. 148. a. Cont DyJ 4. b. 

The rent-service shall be apportioned, if the lessee for life or for years 
surrenders part of the land to the lessor. Co. L. 148. a. 

So^ if the lessor grants or devises port of the reversion to another. 
Co. L. 148. a. R. Cro. El. 771- 

Or, enters Into part for a forfeiture. Co. L. 148. a. Dy. 5. a. 

Or, recovers part of the land in waste. Co. L. 148. a. 

So, if part of the land out of which the rent issues is evicted. S^b. 

2 Cro. 160. 

So, if a man, who has common appendant, purchases parcel of the 
hmd, the common shall be appordoned. Vide Common, (L). 

So, if A. seised of one acre in lee, of another in tail, leases for life or 
years, or makes a gift in tail, reserving rent, and dies, whereon the 
issue in tail enters, the rent shallbe appordoned. Co. L. 148. b. 

So, a thing against common right somedmes may be appordoned ; 
os, if a rent-charge in fee be granted by devise or fine, a moiety to 
A. in fee, a moiety to B. in fee, and no attornment is necessary. R. 
2 Lev. 240. 

If rent be appordoned in an action for the rent, the defend^t may 
show the value of the land, andut what rate the appordonment shall be 
made. R. 1 Vent. 276. Senib. Cro. EL 771. 2 Cro. 160. 

Or, upon nU debet^ it may be appordoned by the jury. 1 Vent, 

276 . 

So^ rent may be appoitioned in equity, when it shall not by law. 
Vide Chancery, (2 E. — 4 N 5.) 


[If 



When all the servkes^S^i remain, and are not extmgtushed, S&9 

[If A. appoint B. his collector, and direct B. to take and receive to 
his own use 100/. out of the first money he collects, this is mi cnUrc 
agreement, and B. cannot maintain an action ou it ibr 751. as for th^ 
quarters cf a year’s salary. 1 Salk. 65. S Mod. Kq>. 15S. S. C.X 

[If a sailor, hired for a voyage^ take a promissory-note from his em- 
ployer for a certain sum, provid^ he proceed, continue, and do his 
duty on board for the voyage, and before the arrival of the ship he dies, 
no wages can be claimed cither on the contract or on a quatUum mcruU. 

6 T. R. 320.] 

(F) £Dr, a Buopmsion on!j/ for port 

S09 by act of law a thing may be susjiended in part, and in esst for 
part; as, if the lord in chkalry, as guardian, entei*s upon the land of 
his tenant within age, whereby the rent is suspended during the minority; 
yet if tlie wife recovers dower, she shall pay a thirtl part of the rent. 
Co. L. 148. b. 

So, if tlie tenant makes a gift in tail to the father of the lord of part 
of his land, which descends to the lord, the sei^iory shall be sus- 
pended for part, and in esse for part. Co. L. 1 48. b. 

So, if the terre-tenant makes a gift to the father of the grantee of a 
rent-charge of part of the land charged. Co. L. 148. b. 

So, by the act of a stranger ; as, if one joiut-teiiant or parcener 
disseises the tenant, the other may distrain for Ids moiety of the rent. 
Co. L. 148. b. 

So, if one joint-tenant of a seigniory^purchoses the tenancy, one 
moiety is extinct, and the other moiety shall be held of the other joint- 
tenant. Semb. 21. 

(G) Mbcn all tbe BciDtccB, &c. remain, anb arc not 
apportioncD or crtingniobcD. 

So, if A. be seised of one acre in fee, and another in tail, and grant 
a rent out of both in fee, in tail, for life or years, and die, whereby tlie 
acre in tail is discharged, the whole rent remains upon the other acre; 
for he sliall not take advantage of the imbecility of his estate to defeat 
his grant. Co. L. 148. b. 

So, if a tenant holds by entire services, he shall not make an appor- 
tionment by his own act ; but the services are multiplied ; as, if tenant 
of three acres by homage, fealty, suit, &c. enfeolis A. of one acre, A. 
shall do the same services entirely, and also the ieoffer for the residue. 
R. 6 Co. 1. a. R. 8 Co* 105. b. 

Or, by service of a hawk annually; for an entire annual service shall 
be multiplied, as well as casual. R. 6 Co. 1. a. 

So, though the entire annual service be a matter of profit; as, 
horse, ox, &c. as well as where it is a l^iwk, dog, or other matter of 
pleasure. K. 8 Co. 105. b. 

Ho, if the tenant holds by a personal service to be done by tlie person 
of a man; a^ the service of chivalry; to be sewer, butler, &c. if the 
traant aliens parcel, the service shall be multiplied, where it can be 
done without prgu^ce to the lord ; as, in service of cluv(d^> if it caor 

not 
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not be multiplied without his prqudke; as» to be butler, &c. the 
service retauuns, but shall not be multiplied. R. 8 Co. 105. b. 

So, in services for the public good ; as, for defence of the realm, 
advancement of rdigum, justice charitv, &c. though they are entire, 
the act of the lord hunself shaU not make an extinguishment, but they 
remain; a% if the lord purchases part of the land held chivalry, 
eicnage, cartlfr^uaid, oomage, &c.; for the service is for ddence of 
the rmlm. 6 S. a. 

Or, by the service of making a bridge, beacon, repairing an h^h* 
way, &c. 6 Co. S. a. 

Or, by the service of finding a preacher in such a church, marriage 
for a poor virgin, &c. atmually. 6 Co. 2. b. 

Or, by service to aid the sheriii^ to be high constable keep the king's 
records, &c. 6 Co. 2. a. 

So, a thing collateral to the land shall not be extinct by uni^ of pos- 
sesnon; as, if an abbot, &c. was seised in fee of lands out of which 
tythes are payable, and of the rectory to which : for when the union 
ceases, the tythes revive. Vide Dumes, (E 9.) 

If A., having a warren in the land of B., purchases the land, the 
warren is not extinct; but when he aliens the land, it revives. Bro. 
Exting. 5. 

So^ shack common, or by reason of vicinage. R. 1 Rol. 935. L 36. 

S^ the privilege of a manor within the purlieu of a chac^ to hunt 
within the chase, is not lost, if the manor and chace come to the king, 
who afterwards aliens the manor. Dy. 327. a. 1 Rol. 935. 1. 40. 

So, if A., having a portion of tyuies out of the rectory of B., pur- 
chases' the rectory, the portion is not extinct. R. 2 Rol. 161. 

S(^ a matter of necessity will not be extinct, by unity of possession; 
as, a way of necessity. 1 Rol. 936. 1. 2. Vide Chimin, (D 4.) 

So, i^ by custom in London, the owner of a tenement has a gutter 
in a tenement adjoining, and afterwards purchases the tenement in 
which, and after that ahens agun, the alienee cannot stop the gutter ; 
for it was as necessary afterwards as before. Bro. Exting. 60. Per. 
Cur. 11 H. 7. 25. b. 

If the dose of A. ought to repair die fence of B. who purchases 
the dose of A. in fee and dies, whereby the closes are divided be- 
tween the dauj^ter^ the prescription continues. Dub. Dy. 295. b. 

So, a thing which runs with the land will not be extinct by unity 
of possesnon ; as, if the lord purchases land of the nature of gavel- 
kind or bmrongh EngUsh, the custom remains. 1 1 H. 7. 25. b. 

The custom of firee-beaich. Bro. Exting. 14. ' 

So, if the lord purchases part of the land, where, by custom, an 
heriot is lue upon the death of every tenant, the heriot shall not be 
extinct. Co. L. 149. b. 8 Co. 106. b. 

So, where a lessor has land by cohtract firom an under-lessee, no 
rent shall be suspended ccrntrary to the agremei\t of the parties; as, 
if A. leases to B. for twen^-one years, rendering 201, per annum, and 
B. leases to C. rendering no rent finr ten years, and C. asagns his 
term to A-, the tent of B. shall not be suspended or iq^rtioaM, but 
hh shall- piay 201. per annum as before. R. 2 Lev. 143.. 


SWAN- 
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SWANIMOTE COURT. 

Vide Chase, (R2.) 


SWEARING. 

Vide Justices of Peace, (B SS.) 


SYNONIMOUS WORDS. 

Vide Covenant, (D 2.) 


TAIL. 

Vide Estates, (B 1, &c.) and the several titles referred to 
UNDER Tenant in tail. 


TALLAGK 

Vide Ancient Deinesne, (FS.) — Parliament, (II 9, &c.) 


TARDE. 

Vide Retorn, (D 1.) 


TAXES. 

Vide Chancery, (iT.) — Parliament, (H 9, &c.) — S cotland, 
(D 8.) — Sewers, (E 1, &c.) 


TEMPORAL COURTS. . 

VideDisMES, ( MB .) 


TEMPORAL JURJSDICTION. 

Vide Heresy, (B 4.) — Prarooative, (D 28, &c.) 


TEMPORAL LORDS. 

Vide Parliament, (D S. — O 10.) 


TEMPS. 


(A.) Ctme; ^oiu compnteD; tncUt0it)e or rrduoioe. 


p.399. 


(B 1.) 
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(B 1.) 2Df t»bat time tTje laUi taftcs notice, p. 399. 

(B 1 .) Of a year and a day. p. 399. 

(B S.) Of the calendar, p. 400. 

(B3.) De die dominko. p. 401. 

(C) SiSltiataretbetecmo. 

(Cl.) Hilary term. p.40S. 

(C2.) Easter term. p. 403. 

(C 3.) Trinity terra, p. 403. 

(C 4.) Michaelmas term. p. 404. 

(C 5.) Dies nonjuridki. p. 404. 

(C G.) What things are lawful upon them. p. 405. 

(C 7.) The term is only one day : — In what re- 
spects. p. 405. 

(C 8.) In what not. p. 405. 

(D) Henoonohle time. p. 406. 

(£) Wbtn nigiit io unoeaoonahle. p. 406. 

(•F) not. p. 406. 

(G) Ciine of limitation. 406. 

(G 1.) In actions real : — When reduced to sixty 
years, p. 406. 

(G 2.) When to fifty years, p. 408. 

(G 3.) When to forty years, p. 408. 

(G 4.) When to thirty years, p. 408. 

(G 5.) When to twenty years, p. 409. 

(G 6 .) In actions personal When to six years, 
p. 410. 

(G70 When to four years, p. 411. 

(G8.) When to two years. p.411. 

(G 9.) What cases are not within the statutes of 
limitations : — Such as may not fall within 
the time limited, p. 41 S. 

(G 10.) In which seisin is not traversable, p. 413. 

(G 11.) Actions for dischai^, &c. p. 413. 

(G 12 .) Prescription in discharge. p.414. 

(G 13.) Or by que estate, p. 414. 

(G 14.) Avowry, &c. not for rent or suit. p.414. 

(G 15.) Actions upon specialty, &c. p. 415. 

*(G IG.) Action by an infant, &c. p. 416 . 

(G 17 .) Or brought within a year after judgment or 
outlawry reversed, p. 417. 


(G. 18.) 



Qf rvhat times the km takes notice. 

(G 18.) Or whe^e promise or proviuon is made for 
payment, p. 417. 

(G 190 the statute of limitations, and tlie 

effect of the statute, p. 417. 

(A) Cime i boUi computco ; tnc!u0it)c or crclaohie, 

I-Tow the year, month| clay, shall be computed, vide Ann. 

When by the calendar or lunar month, vide Ann. 

If a tiling be limited to be done within sucli a time after sudi a 
fac4 the day of tiie fact shall be taken inclusive ; n% where the sU 
^7 Klis^. 18. requires an action against the hundred witliin a year after 
the robbery, the day of the robbery shall be included within tlie year. 
Per two J. one coiit. Hob. 139. 2 Rol. 520. 1. 4-7. [Vide Doug. 465. 
Vide Hundred, (C 4.) Vide 3 T. R. 623. acc.] 

[The wonl from,” or “ after,” may mean either in or exclusive. 
Cowp. 714. Loift. 276., but jn'imd facie is inclusive. Dough 463.] 

[So, when the law requires diat a month’s notice of an action shall 
lie given, the month liegins with the day on which the notice is served. 
3 T. R. 623.] 

[So, where the st. 21 Joe. 1. 2. 19. s. 2., enacts that a trader lying 
ill |irisoii two month.s, lunar, after an arrest for debt, shall be ad- 
judged a bimkrupt, the day of tlie arrest is included. 3 East, 407.] 

[A permit for Uic removing of wine from one place to anodier under 
t|ic stat. 26 Geo. 3. c. 59. s. 30. & 35., dated nine o’clock in tlie 
morning one day, and giving the party xme hour for removing it out 
of A.’s stock, and two days more Ibr delivering it into Ih’s stock, ex- 
pires at ten in the morning of the second day after it is granted. 
5 T. R. 255.] 

But where it is limited witliin such a time after tlie date of a deed, 
Sic. the day of the date shall be taken exclusive ; as, a protection shall 
be for a year, exclusive of the day of the date. Hob. 139. 

By the st 27 H 8. 16. it is sufficient if a deed be inrolled within six 
months, exclusive of the day of die date. Hob. 139. Vide Bargain 
and Sale, (B 8.) 

[In temporal cases, time is computed by lunar months ; in eccle- 
siastical, by solar. 1 Bl. Rep. 450.] 

[Therefore a month’s time to plead, is a lunar ntbnth. Ibid. 
Doug. 463.] 

When the commencement of a lease is exclusive of the date or not, 
vide Estates, (G 8.) 

(B) 0f tPbat tmic0 tbc laUi ta(ie0 notice. 

(B 1.) Of a year and a day. 

The law takes notice of the commencement and course of die year, 
and all times which depend upon the calendar. Vide post, (B 2.) 
Vide. Ann. 

. So, of the commencement and end of the term. 1 Ski. 3041 

And, therefore, if there be a promise upon forbearance till Easter 
term ; it is suflkient to say, that he forbore accordingly^ without saying 
what day that was. R. 2 Cro. 548. 

[Although 
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[Althott|;h the law does not in general allow of the fraction of a day, 
yet it admits it in cases where it is necessanr to distininiish. 3 Burr. 
US*.] 

[The day may be divided to answer the real ends of justice. Dyer, 
345. Salk. 625. 3 Wils. 274. 3 Burr. 1241. 1434.] 

[And there is no reason why the very hour may not be divided, 
where it is necessaryi and can be done ; for it is not like a madiematical 
point which cannot he divided. 3 Burr. 1434.] 

(B S.) Of the calendar. 

80 | the judges may take notice of the calendar ; as, if an inferior 
court be held 16tli Februaiy, the court may take notice by the almanac 
that it was upon a Sunday, without trial by the country. R. Cro. £1, 
227. . 1 Leo. 328. 

So, of moveable feasts as well as immoveable, and the course of the 
moon, upon which they depend, the court will take notice by the al- 
manac; for, without that, they do not know the one or the other. Mod. 
Ca. 160. 196. 

So, the calculation of Easter. Mod. Ca. 196. 

So, if a court be alleged die Mercur. 3 die M. where the 3 dies M. 
was diesLuruB^ it is error. R. 1 H. 7. 12. b. 

Or, die Jams super Jestum 5. Andrce^ where that feast was die Veneris. 
1 H. 7. 12. b. 

But where a time is mentioned, not fixed by the calendar, it ou^ht 
to be specially averred ; for otherwise the court does not t^e notice 
of it; as, if a feet be alleged 18th April, though that be within a month 
after Easter, yet the court need not take notice of a moveable feast. 
Jon. sol. 

If a breach of covenant be alleged 20th June, they need not take 
notice whether it be within Trinity term ; for the end and commence- 
ment of Trinity and Easter terms not being fixed by the calendar, the 
court need not take notice of them. Semb. 1 Sid. 308. R. per three 
J. Cro. El. 210. 

If a writ of inquiry be returnable die Lumeposi. 15 Hilar and exe- 
cuted 27th January, the court need not examine whetlier it be before 
or after the return. R. Cro. Car. 53. 

So, though it has a relation to a time known by the calendar ; as, if 
a man promise payment at Whitsuntide fair, in assumpmt after Whitsun- 
tide, it must be averred that Whitsuntide fiur is pas^, otherwise it is 
error ; for the court does not take notice of it R. 1 Rol. 29. 1. 45. 

So, where the calendar shows the time, the court, after execution 
done, need not consult it to avoid the debt, though they will examine it 
before execution. 2 Jon. 228. 

Yet they may take notice^ if it be mentioned ore tenus^ as well as if it 
was asugned imon the reco^. Mod. Ca. 196. 

[By St 24 Geo. 2. c. 23. the calendar is corrected, and new style 
esf^ushed. The year 1752 to begin Ist January 1752, and the day 
after the 2d September 1752 to be acc o un t ed the 14th l^tember.] 

[The 25 0. 2. c. 30. provides that the time for openin|^ using, en- 
closing, and shuttiim up lands and munds used for common of pasture 
or other purposes, mr the mying cf rents and other payments, and for 
the doing of other things, if such times are depending on any moveable 

feast 
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feast, shall be computed according to the new calendar. Btit this act 
Khali not abridge, enlarge, confirm, or alter, the title of any person, m* 
any l)ody politic, to any such lands, except as to the now computation 
of time when the enjoyment of such right shall coramencer] 

(B 3,) De die Dominico. 

[Dig. Sunilay.] 

The award of any judicial process upon a Sunday is void. Jon. 156. 

So, the entry of any judgment upon record .Ion. 156. ^ 

So, if judgment be given upon a Sunday in an inferior court, it will 
be void. R. Cro. El. 227. 1 Leo. 328. 3 Burr. 1595. 1 Bl. 496. 

526. 

So, the return of a writ by a sheriff. R. Mod. Ca. 148. 159. 196. 

[A writ of inquiry executed on a Sunday is naught, and advantage 
may be taken of it on writ of error, though not assigned for error. 
Fort. 373.] 

[If the vouchee die on the return day of the writ of summons falling' 
on a Sunday, the recovery will not be gooil. 1 Bl. Rep. 526.] 

So, jiow by the st. 29 Car. 2. 7. if any on the LortPs day serve or 
execute process, warrant, order, judgment, or decree, (except for trea- 
son, felony, or breach of the peace,) it shall be void to all intents, ns if 
done without process, warrant, &c. 

And therefore false imprisonment lies for it. 1 Sal. 78. 5 Mod. 95. 

[And it cannot be made good by any subserpient waiver of the div 
fendant, by his not objecting till utter a rule to plead given. 3 East, 
155.] 

[A service of notice of declaration is bad, though the defendant ac- 
cept it, knowing it to be irregular. 1 H. Bl. 628. Vide 3 East, 155.] 

And prohibition to the spiritual court, if the proceeding be iii)Oii 
process issuing from thence. Semb. 5 Moil. 449. 

[And one who is convicted on a penal statute cannot be apprehended 
on a Sunday for the forfeiture. 1 T. R, 265.] 

[Service of notices not allowable as to those on which rules are 
made ; thus, notice of pica filed. 8 East, 547. Nor can service of 
notice of declaration be on the preceding Saturday, where the cssoign 
falls on Sunday. 2 N. R. 75.] 

But before the st. 29 Car. 2. 7. all ministerial acts upon a Sunday 
were lawful, though not judicial ; as, an arrest by an officer upon pro- 
cess. 11. 9 Co. 66. b. 2 Cro. 280. Godb. 280. 2 Bid. 72. 

So, by the st. 29 Car. 2. 7. execution of process, warrant, &c. in 
case 3 of treason, felony, or breach of the peace, is allowed. 

And execution of a warrant of justices of peace for good behaviour is 
lawful within this exception. R. Ray. 250. Before the statute it was 
held cont. Cro. Car. 602. 

So, an information may be exhibited on a Sunday upon a special law. 
R. Jon. 156. 

So, if a defendant arrested on a Saturday escapes, he may be re* 
taken upon the Sunday ; for that is not an execution of process, but a 
continuance of the former imprisonment. I^od. Ca. 231. 

[A. was arrested at the suit of B., and discharged, the sherliF not 
knowing that there, was a detainer in his office at the suit of C. ; on the 
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Sunday following he was arrested at C.’s suit, and discliar^d by the 
court bv virtue of the stat. 29 Car. 2. c. 7. s. 6. it being considered as an 
original taking. 5 T. R. 25.] 

bail nia^ sei/c their principal on a Sunday. Mod. Car. 231* 

[But sheriff's bail cannot take the defendant on a Sunday, in order 
to surrender him. 2 Bl. Rep. 1273.] 

So, a person may be taken upon an escape-warrant on that day ; for 
it is in the nature of a taking upon fresh suit. R. 6 Mod. 95. 2 Ld. 
Raym. 1028. 2 Salk. 626. 3 Salk. 148. S. C. 

[A person may be arrested on a Sunday on an attachment for a 
rescue. Willes, 459.] 

[A person may be arrested on Sunday, on Lord Chancellor’s war- 
rant, on an order of commitment for contempt ; for he is considered 
as in custody from the time of making the order, and the warrant is 
directed to tfic gaoler, and is in the nature of an escape-warrant. Semb. 
1 Atkyns, 55. 1 T. R. 265.] 

[A person may suri-ender voluntarily on a Sunday. Ibid.] 

[Process on an indictment, an attachment for a contempt may be 
served on a Sunday. Ibid.] 

[A man maybe taken on attachment, for non-performance of an award, 
on a Sunday. Ibid. 1 T. R. 266. contra.] 

[A rule nisi for an attachment for non-payment of money pursuant to 
the master’s allocalxa ^ cannot be servcd/)n a Sunday. 8 T. R. 86.] 

So, a proclamation upon summons may be made on a Sunday, ac- 
cording to the statute 31 El. 3. Semb. per Holt, 5 Mod. 449. 

So, a citation out of the spiritual court may be published at the door 
of the church on a Sunday, according to the usage of the court, though 
it cannot be served upon the person. Semb. per Holt. 5 Mod. 450. 
Garth. 504. 

So, hue and cry may be made upon a Sunday. R. Godb. 280. 

And if the hundred refuse to make it, they shall be punished for the 
neglect. Per three J. Mont. cont. Gotlb. 280. 

[So, parliament may sit on a Sunday, as it did Oct. 26th, 1760, on 
the demise of the king. 1 Bl. Rep. 499.] 

By the st. 1 Car. c. 1. continued by the st. 3 Car. 4. and 16 Car. 4. 
if any assemble on the Lord’s day out of his parish for sports, or in 
his ptunsh use bear or bull-baiting, interludes, or unlawful pastimes, 
if convicted by any justice of peace, on view, by confession, or one 
witness, in a month, he shall foi4eit 3.v. 4<!/. for every offence, to be levied 
by distress and sale, &c. ; and for want of distress, be set in the stocks 
three Jiours. 

[Penalty for opening certain houses of amusement on a Sunday. 
21 G. 3. C.49.] 

By the st. 1 Jac. 22. shoemaker, &c. who shows for sale any shoes, 
lioots, &c. on Sunday, shall forfeit 3s. 4fd. for every pair, and the value 
to be recovered by action, 3cc. 

By the st. 3 Car. c. 1. continued by the st. 16 Car. 4. if a butcher, or 
any tor him, by bis privity, kill or sell any victuals on the Lord’s day, and 
be convicted in six months, on view of a justice of peace, by confession, 
or two witnesses before any justice of peace, he shall forfeit 6s. 3d. 
for every offence, to be levied oy distress and sale, &c. or by mformation, 
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bill, &c, ill a court of record of acorjiomtiony or in icssions, to the use 
of the poor. 

[Selling meat on Sunday no offence at common law ; therefore in- 
dictment must be contra fitrmanif &c. Str. 702.] 

By the st. 3 Car. c. 1 . a carrier, waggoner, carman, or drover, or any 
for Jiim, travelling with Imrse, waggon, cart, or cattle, on the Lord’s * 
day, shall forfeit 20^., to be levied nt supra. 

So, by the st. 29 Car. 2.7. a horse-courser. 

[Baking dinners for customers is not an exercise of one’s callinir. 
5T. U.4 t9.] 

[One penalty only in the compass of a day is incurred by exercising 
one’s calling. Cowp. 640.] 

[Contracts on a Sunday are valid, unless made in the exercise of one’s 
ciilling. 1 Taunt. 131.] 


(C) Dies iuriDici. 

(C 1.) What are tlie terms : — Hilary term. 

Dirsjurtdici are within the four terms only. Co. L. 1 35. a. 

The terms were settled before the CoiKpiest in the time of the Saxons. 
Per l)od. 2 llol. 443. 

And comprehended all times of the year, exec})t Christmas, I.«ent, 
Whitsuntide, and harvest. 2 llol. 443. 

Hilary term antieutly began, as it seems, act. Epiphan.^ which was 
the feast of St. Hilary, viz. 13th January, and continued till Scphiage^ 
sima^ which was the third Sunday before Lent. Dugd. Or. J. 90. 

But afterwards the beginning was enlarged till oct, Ilil, and the con- 
tinuance till Lent. 2 llol. 443. 

And it was afterwards ascertained and confined to the four returns 
oct, IliL quinden, Hil. eras. Pur, and oct. Pur, which w^as the 9th h’eb. 
and the quarto die post was the 12th Feb., which is now' the last ilay of 
tlie term. Vide st. 51 H. 3. Dies Communes in II. ct in Dole, 

(C 52.) Easter term. 

Easter term antieutly began ocl, PaschcCy and ended the day before 
the vigil of the Ascension, as it seems. Dugd. Or. J. 91. 

But afterwards the beginning was deferreil till quinden. Pa^eJuv^ and 
tlic end till the Monday before Whitsuntide, so tliat five returns were 
contained in it. Qjiind, pas. ires sept. Mens, and 5 sept, Pascha;^ and 
eras. Ascent, 2 Rol. 443. Vide tile st. 51 H. 3. Dies Communes. 

(C 3.) Trinity term. 

Trinity term antiently began eras. Trin,y or oct, Pentecost, and con- 
tinued till the gyle of August, containing six returns. Cras, oct. quind. 
Trin. cras, oct, quind. Joh. Rapt. 2 llol. 443. St. 51 H. 3. Dies 
Communes. 

But, by the «t. 32 H. 8. 21., Trinity term sliall have but four returns 
only, cras, oct, quind. Trin. et tres sept. Trin. and shall commence For 
ever on tlie Monday after Trinity for essoigns, returns, proferts, &c. And 
full term shall begin on Friday next after Corpus Christie as before it 
bogan on the We&esday. 

And if the feast of St John the Baptist hai^ens upon the Friday, 
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yet the term now begins upon the same day, and it shall be dies juri-- 
dicus, R. 2Cro. 16. 1 RoL29. 

(C 4.) Michaelmas term. 

So, Michaelmas term began antiently ocL Mich.^^ and continued till 
Advent. ' 2 Rol. 443. Dug. Or. J. 91. 

And contained eight returns oct. quind. ires sept. mens. Mich. eras. 
Animar. ci'as. oct.^ and quind. Martini. St. 51 H. 3. Dies Com- 
munes. 

But, by the st. 16 Car. 1. 6., Michaelmas term shall be restrained to 
the six last returns only, and shall commence on the quarto die post tres 
sept. Mich,^ unless it be Sunday, and then on the morrow. 

[By stat. 24 G. 2. c. 48. it contains only four returns, eras. Om. 
Anim. eras. Mart. oct. S. Mart, and quind. S. Mart, and begins on the 
fourth day of the morrow of All-Souls, (6 November).] 

[In the eye of the law the essoign day is for many purposes the first 
day of the term; the quarto die post is only an indulgence. S T. R. 18.^.] 

How the term may be adjourned by writ of adjournment, and the 
efifect of it. Vide Adjournment, (A 1, &c.) 

(C 5.) Dies nonjurtdici. 

But by the law of the church and the laws of Edward the elder, 
Knute, iklward the Confessor, and H. 1. judicia et jnramenta were 
prohibited (whereby all proceedings in law are comprehended) ab Ad- 
ventu Domini usque oct. Epiph.^ a septuagesimd ad oct. or quind. Faschir, 
ab Ascefisione Domini ad oct. Pentecost. Dugd. Or. J. 89. Wilk. L. 
Angl. Sax. 197. 

And by the laws of Edward the Confessor, the prohibition was ex- 
tended diebus 4 temporum^ omnibus Sabbathis ab hord tertid post meri- 
diem tota die sequentif usque diem Lume^ vigiliis S. Mar.^ S. Mich.^ 
S. Joh. Bapt.j Apostolor. omnium et Sanctor. Dugd. Or. J. 90. Wilk. 
L. Angl. Sax. 1 97. 

And by the canon law, from Advent to the Utas Epiphan., a Sephia- 
gesimd ad' Utas Paschce^ in the days of the four times of the great leta- 
nies^ of the rogatio7is^ the week of Pentecost, the time of cutting corn or 
vintage, which lasts from St. Margaret (which was 13th July) till quind. 
Mich. 2 Inst. 264. 

And therefore now Dies Dominicus^ though it be in term, is not dies 
iuridicus. Co. L. 135. a. 

Nor, in Hilary term, the day of the purification of the blessed Virgin 
Mary, in Easter term, the feast of the Ascension, in Trinity term, the 
feast of St. John the Baptist, except when it falls on the first day of the 
term, in Michaelmas term. All Saints and All Souls. [Since the st. 
24 G. 2. 48. these days are not within Michaelmas term.] Co. L. 135. a. 
2Cro. 16. 2 Inst. 265. 

[On 29th May, restoration-day, only one judge comes down, and bu- 
, siness is not usually done; but it may, ^and it being the last common 
paper-day in P. 7 G. 3. the one judge went through the paper, or the 
parties could not have had their jud^ent that term. 4 B. M. 2089.] 

[The 29th May is not a holiday in any of the law-offices, and con- 
sequently no officer can take an extraoMinaiy fee for business done on 
that day. 7 T. R. 336.] 

[St. 



DiesjuridicL 4^0S 

[St. Barnabas* day no holiday at the seal-office. 2 Bl. Rep. 1S14.] 

. [The only allowed holidays are Candlemas, the Ascension, and x 
St. John the Baptist. Ibid. Vide 1186.] 

But the chancery is always open. 

So, die exchequer may sit upon a Sunday, or out of term. Mad. 55 L 

(C 6.) What things are lawful upon them. 

Yet by the st. W. 1. 51. it is enacted, that assizes of novel disseisin, 
mart d'ancesto7\ and darrein presentment, shall be taken in Advent, Sep- 
tmgesima^ or Lent, as other inquest. 

So, where by custom the court of a lord is to be held every Monday, 
if it fulls upon Christmas, or new year’s day, which are notyV/r/VZ/W, yet 
the court may then adjourn. 

So, if the county court happens upon such a feast, they may elect 
knights for parliament 

But an award of judicial process, or entry of a judgment upon such 
a day, is void. Jon. 156. Vide ante, (B 3.) 

[Bail above may be put in. 5 T. II. 170.] 

(C 70 The term is only one day : — In wliat respects. 

The term, regularly, is esteemed as one day ; and therefore if a deed 
be alleged to be inrolled in such a term, it shall be intended the first 
day. U. 4 Co. 71. a. 

If judgment be given in full term, it relates to the first day of the 
term. R. 1 Bui. 35. 

And the first day is the e.w/wrvday, for the quarto die post is a day of 
grace. R. 1 Bui. 35. 

And therefore, inspection of an infant may be upon the cssoitie-day^ 
and judgment upon it. R. 1 Bui. 35. 

So, a judgment relates to the first day, though a day be assigned for 
argument at a day subscciuent. R. 1 Bui, 69. 

[Sittings after term arc reckoned as one day only. 4 T. R. 590.] 

(C 8.) In what not. 

But where the day is material, it may be alleged that the thing was 
done such a day in the term. 4 Co. 71. 

As, if there be an award 20th May, that all proceedings in an action 
shall cease ; it may be alleged, that the party afterwards proceeded and 
had judgment, though the judgment relates to the first day of the term, 
which was before the award made. Per Poph. Yel. 35. 

So, the quarto die post is the full term, and the day for appearance of 
the parties. 1 Bui. 35. 

And there shall be no judgment against a defendant upon his default 
till the quarto die post. K. 1 Bui. 35. 

So, proclamations upon a fine must be in full term ; for the pleas are 
to cease. 1 Bui. 34. 

[If money is paid between the first day of term, and the day on 
which a latitcU is sued out, plaintiff shall enter a special memorandum, 
and it shall be as of the day of the return of the writ. B. R. H. 141.] 

[Plaintiff may show the true commencement of an action, contrary to 
the fiction of law, even in penal actions. 3 B. M. 1241.] 
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[If th^re is no special memoramlum, he may shbw by the writ that 
the action was commenced after the time rto which the bill relates. 
3B. M. 1241.] 

[The defendant’s dying before the actual day of trial at the sittings 
in term, abates the suit. 3 B. & P. 549.] 

[Where a party dies after the commission day, and before the trial, 
the verdict is good. 7 T. R. 31.] 

(D) laeadonfrtjle time. 

What shall be reasonable time, the justices are to determine. 

Reasonable time” is, in its nature, a definite period. 2 M&S. 50.] 
[And is implied by a statute where no time is specified for perform- 
ance of an act enjoined. 2 M. & S. 43.] 

(E) nisbt is unseagonalile. 

Summons in a real action ought not to be after the setting of the sun. 
R. Cro. El. 42. 

Nor, a demand of rent. 


(F) 2231)011 not. 

But an arbitrament made in the night is good. R. Cro. El. 42. 

So, livery of seisin upon a ieofiment. Cro. El. 43. 

(G) Cime Of limitation. 

[(G 1. a.) General rules.] 

[The statute of limitation always receives a strict construction; there- 
fore, presum))tions are against adverse possession as between privies. 
2B.&P.542.] 

[The rule that a statute limitation continues to run after it has once 
commenced, notwithstanding a subsequent disability, applies, without 
exception, to all the statutes of limitations, therefore to the statute 
4 Hen. 7. c. 24. 4 T. R. 300.] 

[Where an ancestor died seised, leaving a son and daughter infants, 
and the son still an infant, went abroad, and there, as was found by the 
jury, died under age ; held, that the daughter, under the statute of li- 
mitation, had only ten years after coming of age, or twenty years after 
the death of the ancestor, to bring an ejectment. 2 Smith, 236. 
6 East, 80.] 

[The rights of those persons who are under disabilities, and of their 
heirs, are saved as long as the disabilities continue, and five years after, 
but no longer. 2 H. Bl. 584.] 

[The disability of one parcener at tlie time of descent, will not pre- 
vent the statute of limitation operating on the interest of her co-par- 
cener. 2 Taunt. 44 1 .] 

[If a lease contain a proviso for re-entry for condition broken, and 
the lessee commit a forfeiture, and afterwards continue in possession 
under the lease for more than twenty years, without subsequently doing 
iany aet to acknowledge a te&fuiey, tkt entry of the ktaox will not be 

barred 



Time q/' limitation. 4 (^ 

barred at the expiration of the lease^ because he is not bound to take 
advantage of the forfeiture.] 

(G 1. b.) In actions real : — When reduced to sixty years. 

[The statutes of limitations are a very beneficial system of laws, and 
of the greatest importance, inasmuch os they are statutes of repose. 

4 T. II, 308.] 

The time to make title to an inheritance is de tempore cujus emUrar. 
memw'ium hommum non existit^ of which, vide in Prescription, (A — E 1.) 
or a time limited for such particular actions. Co. L. 1 15. a. 

Before the st. of Merton, in a writ of right, it was a tempore regis 
Henrici seniorisy viz. the beginning of ^he reign of II. 1. which began 
1 August 1100. 2 Inst. 94. 

By the st. of Mert 20 H. 3. 8. a writ of right is limited a tempore 
regi$ //. avi nostril viz. the coronation of H. 2. which wiis 20 October 
1154. 2 Inst. 94. 

By the st. W. 1. 3 Ed. 139. in a writ of right none shall count of the 
seisin of his ancestor of n longer seisin than of the time of king Itichard, 
uncle of king Henry, father of the king that now is, viz, tlie reign of 
R. 1. which began 7 July 1189. 2 Inst. 238. 

The limitation a tempore R. 1. imports the first day of his reign. 
Co. L. 1 15. a. [2 Inst. 94. 238. 3 T. R. 41.] 

And now, by the st. 32 H. 8. 2. no person shall inaintiiin any writ 
of right, or make any prescription, title, or claim to any manors, lands, 
tenements, rents, annuities, commons, &c. or otlier hereditmnents of 
the possession or seisin of any, his ancestor or predecessor, or allege 
any further seisin or possession of such ancestor or predecessor, than 
within sixty years before the /cs/^ofthe same writ, or before the said 
prescription or title made. 

And if any sue such action, and cannot prove his ancestor or prede- 
cessor in seisin, or actual possession within the years betbre limited, 
if the same be traversed or denied, &c. lie and his heirs shall be barred 
for ever. 

And therefore in all actions, which are of the nature of a writ of right, 
in which the plaintiff or demandant must count of a seisin, and recover 
any hereditament, he shall be barred, if his ancestor liad not seisin 
within sixty years. (Vide Bro. upon the St. Liiii. 16’, &c.) 

As, in a nativo habendo; for it is a writ of right in its nature, in which 
the villein shall be recovered. Bro. upon St. Liin. 17* 

In a writ of customs and services, for the seigniory shall be recovered. 
Bro. upon the St. Lim. 16. 

A quodpermittat for estovers. Bro. St. Lim. 23, 24. 

^ So, if there be a plaint in a court-baron, &c. and the plaintiff* makes 
protestation to sue in the nature of a w rit of right, he shall be barred, 
if there was not a seisin within sixty years. Bro. Sl Lim. 21. 

So, if there be an aetbn in a court of aniient demestie upon a writ of 
right dose. Bro. St Lim. 22. 

So, if a bishop or odier sole corporation sue upon a seisin of his pre- 
decessor, he shall be barred , if die seisin was not within sixty years. 
Bro. St Lim. S3. 

So^ if a mm ckimiB a thing by prescription, he must allege seisin of 

D d 4 ihc 



408 TEJIPS. 

the same thing, where a seisin is necessary, within the time of limitatior^ 

Bro. St Liin. 3'i, 35. 

So, where esplees or seisin ought to be alleged, the count ought to 
allege them within time of limitation. . Bro. St. Lim. 13. 

And tlierefore, if they are alleged in the time of the king then dead, 
and part of his reign extend beyond the time of limitation, it ought to 
allege seisin such a year of such a king. Bro. St. Lim. 13, 14«. 

And seisin in law is sufficient without actual seisin. R. 4 Co. 10. 

(G 2.) When to fifty years. 

By the st. Mert. 20 H. 3. 8. h-evia mortis antecessorisi de nativis, et 
de ingresm non excedant ultimum reditum domini regis Johannisde Hiber^ 
nid in Angliam^ viz. the twelfth year of K. John. 2 Inst. 94. 

And by tlie same stat. brevia nofoce disseisinev 7ion excedant jyrimam 
transfretationem domini regis nunc in Gasconiam^ viz. 5 H. 3. 2 Inst. 95. 

By the st. W. 1 . 39. writs of mort d* ancestor^ cosinage, aiel^ entry 
and nativis^ have term from the coronation of the same king Henry, and 
not before, viz. 28 Oct. 1 H. 3. 2 Inst. 95. 238. Writs of newel 

disseisin and nnper ohiit have from the first passage of king Henry, viz. 
5 H. 3. 2 Inst. 95. 238. 

. But now, by tlie st 32 H. 8. 2. no person shall maintain assise of 
mmi d' ancestor^ cosinage^ aiel^ writ of entry sur disseisin^ or other pos- 
sessory action of the possession of any of his ancestors or predecessors, 
for any manors, lands, &c. of any further seisin, but within fifty years 
next before the teste of the original. 

And by the same suit, scire facias on fines shall be sued in fifty years 
after cause of action fallen, and not ai'ter. 

(G 8.) When to forty years. 

So, by the st. 32 H. 8. 2. no person shall make any avowry or cog- 
nizance for any rent, suit, or service, or allege any seisin or possession 
thereof in any ancestor, himself, or any other, above forty years next 
before such avowry or cognizance. 

And therefore, in an avowry and' cognizance for rent service, or 
seek, seisin must be alleged within forty years. (Vide Bro. St. Lim. 
63, &c.) 

And if seisin be alleged within time, the defendant may plead, tliat 
he was never seised within forty years. 

And it will be a good plea, though the teiumt make a feoffment at 
this day to hold by the same services whereby he himself holds ; for 
it is not a rent created de naoo in certain, but refers to the aiitient rent. 
Cro. Car. 215. 

So, if a rent-service be saved by an act of parliament, tlie st of 
limitations will be a good plea; for it is not a rent created by the 
statute. Cont. per three J. but two J. acc. and it was II. in B. R. upon 
error. Cro. Car. 81. 214. Jon. 233. 

But in an avowry for rent, the avowant need not allege seisin within 
the time limited by the statute, where seisin need not have been alleg^ 
before; for it shall come by plea from tlie other party, if he was not 
seised. Mo. 31. 

(G 4.) When to thirty years. 

So, by the st. 32 H. 8. 2. no person shall mainUun any action itpon 
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his own seisin or possession above thirty years before the ivsie of tlie 
original* 

And therefore shall not maintain admeasurement of dower of his own 
endowment; for he recovers the land. Bro. St. Lim. 15. 

(G 5.) When to twenty years. 

So, by die st. 32 H. 8 . 2. all Jbrmedons in reverter, or rcniainderf 
shall be sued in fifty years after title or cause of action fallen, and not 
after. 

And by the st. 21 Jac. 16. all fo^medom in disceuder, remainder, or 
reverter, shall be sued in twenty years after title or cause of action first 
fallen, and at no time after. 

And therefore, a foi'medon in discender must be sued within twenty 
years after the cause of action fallen. 

Though it was not within the st. 32 H. 8. 2. 4 Co. 1 1. a. Dy. 278. a. 

So, by the st. 21 Jac. 16. no person shall make entry into any lands, 
&c. but in twenty years next after his title of entry, which shall first 
accrue to the same ; and in default thereof such person so not entering, 
and his heirs, shall be disabled utterly from such entry. 

And therefore, though since the st. 32 H. 8. 2. a man might have 
entered after sixty years, if his entry w'as cotifrrable^ anti afterwards have 
maintiiined any possessory action. R. 4 Co. 12. a. 

Yet he is at this day debarred of his entry, if it be not made within 
twenty years. 

fin ejectment for mines, plaintiff proving himself lord of the manor, 
and in possession of it, does not avoid the statute of limitations, if de- 
fendant has been in possession of the mines twenty years ; for they are 
distinct possessions, and may be different inheritances. Str. 1142.] 

And by the st. 4 Ann. 16. no entry or claim shall be sufficient, unless 
an action be prosecuted within a year after. 

And the entry or claim must be made upon the land, unless it be pre- 
vented by a special cause. 11. 1 Sal. 285. Mod. Ca. 44. 

So, a joint-tenimt is not barred by non-entry in twenty years, if his 
companion was in possession. R. Mod. Ca. 44. 

Nor, one parcener, who has the whole by devise, wliere the otlier 
parcener takes the profits. H. 1 Ann. inter Reading and Roiston, 
Sal. 423. 

So, by the st. 10 & 11 W. 3. 14. no fine, common recovery, or 
judgment in action, retd or personal, shall be reversed for any error or 
defect, unless error be commenced and prosecuted with effect witliin 
twenty years after such fine levied, recovery suffered, or judgment 
signea or entered on record. 

[A reversioner cannot have error after twenty years, though his title 
did not accrue till after the expiration of them, and though error is 
brought in less than twenty years after the commencement of his title. 
Str. 1257.] 

[Copyholds are within the statute of limitations. Moor, 410. 3 T. 
R. 162.] 

[To make length of possession a bar under these statutes, it mqst be. 
a possession adverse to the title of the true owner, and not length of 
possession during a particular estate. Cowp. 218.] 

(G 6.) In 
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(G 6.) In actions personal: -—When to six years. 

So, by the st. 21 Jac. 16^ all actions of trespass, detinue, trover, 
and replevin for goods and chattels, account, and upon the case, (other 
than such accounts as concern trade of merchandise between merchant 
and merchant, their factors and servants,) all actions of debt without 
specialty, or for rent, (other than trespass for assault, menace, battery, 
wounding, or imprisonment, and actions on the case for slander,) shall 
be brought in six years next after the cause of such actions, and not 
after. Vide Action upon the Case upon Assumpsit, (D — H 6, 70 

And therefore an action upon tlie case for imver must be brought 
within six years. R, 3 Cro. 246. 333. 

So, debt for damage clcre; for it is not founded upon a record. R. 
Ray. 243. 

So, account, after an account stated between merchants. Semb. 
Jon. 401. 

[The exception as to merchants’ accounts, is only meant to prevent 
dividing a running account, but exends not to accounts closed and con- 
cluded. 2 Vesey, 400.] 

So, an account by an inland merchant against liis factor ; for the 
exception in the statute docs not extend to inland merchants. R. Ca. 
Ch. 152. 

So, assumpsit or any action, except account, though it be for a mer- 
chant’s account. R. 2 Mod. 312. 1 Mod. 70. 

So, insimid camputasset^ or indebitatus assumpsit^ upon on account 
stated. R. per three J. 1 Lev. 287. 298. 2 Sand. 127. R. 4 Mod. 
105. 2 Mod. 311. 

So, assumpsit by an attorney for fees. 11. 3 Lev. 367. D. cont. 
2 Mod. 213. R. acc. Carth. 144. 

So, action upon the case for an escape, but not debt. 1 Sid. 306. 

[An action of crim. con. is an action upon the case, and the limita- 
tion to it is six years. 2 Smith, 486. 6 East, 387.] 

So, assumpsit upon a bill of exchange, though it be between mer- 
chants; for it is tantamount to an account sUitcd. R. 4 Mod. 105. 
Sho. 341. 

So, the statute of limitations will be a bar, though part of the time 
elapsed during the rebellion, when there was an interruption of justice. 
R. 1 Lev. 31. 111. Sal. 420. 

•.Though the defendant had privilege of parliament. R. 1 Lev. 111. 
Sho. 99. 

Or, was out of the kingdom. R. Sal. 420. R. Sho. 99. 2 Ver. 
541. Hard. 502. But vide post, (G 16.) 

Though the plaintiS' had obtained jud^ient or sentence for it in 
France, or anotlier kingdom ; for here it is to be considered only as a 
debt upon simple contract. R. 2 Ver. 540. 

So, by the st. 3 & 4 Ann. 9. actions on promissory-notes shall be 
brought within the time appointed for actions upon the case by the st. 
2lJac.l6. 

So, by the st. 4 Ann. 16. all suits in the admiralty for seamen’s wages 
' shall be commenced in six years after the cause of action. 

So, they ought to have been before. Semb. Mod. Ga. 26. Sid. 424. 
Hard. 502. 


But 
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But the cause of action arises by the service, not by the contract. 
Mod. Ca. 26. 

So, where the cause of action commences by a rc(}uest, or upon anv 
other condition precedent, the statute cannot be pleaded, if the action 
be commenced wiUiin six years after the request, &c. though it be ten 
years after the promise or contract. R. Godb, 437. Jon. 194. 329. 

So, if an account be delivered between merchants, and one of them 
acknowledges so mucli due, tlie other insists upon more, it is not an 
account stated. R. Jon. 401. 

So, the statute of limitations does not extend to suits in tlie admiralty 
or spiritual court 

[It is not sufficient that the writ bears teste before the expiration of 
the six years, it must be really and in fact taken out, for that is tlie 
commencement of the suit. And the true time may be averred and 
shown notwithstanding the teste. 2 B. M. 950.] 

[Acknowledgment of the debt, after action brought, takes it out of 
the statute. 2 B. M. 1099.] 

[The statute doth not begin to run {igiiinst a foreigner till he comes 
into England. 3 Wils. 145. Vide supra, Action upon the Case upon 
Assumpsit, (H 6.)] 

(G 70 When to four years. 

So, by tlie st. 21 Jac. 16. all actions of trespass for assault, battery, 
wounding, or imprisonment, shall be brought within four years next 
after the cause of action. 

If trespass or imprisonment be alleged, 32 Car. 2. mque 1 Jac, 2. the 
defendant may plead, as to all the trespass or imprisonment, till 
34 Car. 2. the statute of limitations, and another plea to tlie residue of 
the time. R. Sal. 420. 

(G 8.) When to two years, and other matters. 

So, by the st. 21 Jac. 16. actions upon the case for words shall lie 
within two years next after the words spoken. 

And if the words are actionable without a special damage, the statute 
of limitations will be a bar. 11, Ray. 61. 1 Sid. 95. 

So, an action quia crimen felon, impostiit. Ituy. 61. 1 Sid. 95. if It 

be not within six years. Vide infra. 

But an action for slander of a title is not within the st. 21. Jac. R, 
Cro. Car. 141. 

Nor, an action for words founded upon an indictment, or other re- 
cord. 1 Sid. 95. 

Nor, an action quia crimen felon, imposuit. 1 Sid. 95. Vide supra. 

[An action cannot be maintained against officers of the customs,. for 
seizing goods as forfeited by the revenue laws, unless it be brought 
within three months after the actual seizure; though a suit be instituted 
in the court of exchequer for the condemnation of the goods, which is 
depending at the expiration of the three months. 2H. Bl. 14. 2 East, 
254. S. P.] 

[>Vhere an action must be brought within tliree months, it is suffi- 
cient for the plaintiff to prove a writ sued out within such time, and his 
declaration within a year afterwards, without showing such writ ine- 
tiurned. 7T.R.60 
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[The limitation under the general highway act, of an action for a 
consequential injury, runs from the time tlie injury is sustained, not 
from the act which occasioned it 16 East, 215.] 

[Proceedings againist the hundred on the statutes of hue and cry, 
must be commenced within a year after die robbery committed, and the 
day oil which it was committed is to be included in computing the year. 
Dougl. 465.] 

[The clause of limitation of actions against the hundred by the hue 
and ciy act, 27 Eliz. c. 13. for the purpose of indemnifying the party 
robbed, held not to have been adopted by the riot act, 1 Geo. 1. c. 5, 
and the subsequent statutes, as a necessary consequence of their refer- 
ence to the 27 Eliz. ; and that the words “ in such manner,” &c. are 
confined to the mode of reimbursing the person damnified on the re- 
covery of damages. 1 Price, 343.] 

[If a statute enacts that an action for false imprisonment, in a practical 
case, shall be brought within six months after the act committed, and 
one half of a continued imprisonment happened within the other before 
six months anterior to the action, the plaintiff is entitled to recover for 
the half within that period. Every continuance of an imprisonment is 
a fresh one. 4 M. & S. 409.] 

[The limitation of the action to one month in st. 26 Geo. 2. c. 2 1 . for 
prohibited goods, must be after condemnation, provided due diligence 
be used in informing. 1 Blk. 392. 3 Burr. 1357.] 

[Ifa statute for allotting waste lands within a manor, direct all dis- 
puted claims to be tried by a feigned issue, and limit the time for bring- 
ing such action to six months ; mi action brought against a copyholder 
within time, if abated by his death, must be revived against the heir 
within six months after the plaintiff has notice of the descent, though 
the heir be not admitted till long after that time. Cowp. 738.] 

[A provision in an act of parliament limiting actions, “ for any thing 
done ill pursuance of this act, or in the execution of the powers and 
authorities herein granted,” to a certain period after the cause shall have 
accrued, extends to cases where the party does an act w-ithin the limits 
of his official authority, but exercises that authority improperly, or abuses 
tlie discretion placed in him, believing all tlie while that he is acting 
within it. 3 M. & S. 580.] 

[By a turnpike act, trustees are appointed, with authority to cut 
drains in lands adjoining the roads, making reasonable satisfaction to 
the owners thereof. By the same act, all actions for any thing done in 
pursuance of the act, shall be brought within six months after the doing 
of die thing complained of. A drain is cut in land adjoining the plaintiff’s 
by which die latter is overflowed. Semhle, the limitation of the action 
is to be reckoned, not from the time of doing the act, but of sustaining 
the injury. 1 Mars. 429. 6 Taunt. 29.] 

[(G 9. a-) Informations in nature of quo U'arrantoS] 

[Vide 32 G. 3; c. 58.] 

(G 9* b*) What cases ai'e not within the statutes of limitations : 
— Such as may not fall within the time limited. 

But the st. 32 H. 8. 2. does not extend to cases where the seisin is 

7 casual, 
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casual, and by possibility does not fall within sixty years ; ar it does 
not extend to the services of homage or fealty. R. ^ Co. 10. b. Co. 
L. 115. a. 2 Inst 96. R. 3 Lev. 21. 

Nor, to the service of covering the hall of tlie lord, or going with him 
to war. 4 Co. 10. b. 

Nor, to a writ of right of dower ; for the plaintiff does not count of 
her possession, nor of the seisin of any ancestor, and thereiorc it is out 
of the stiitiite. Bro. St. Lini. 23. 

So, for the same reason, it was enacted by the st. I Mar. 5. that 
32 H. 8. shall not extend to a writ of right of advowson, qmre impedit^ 
darrein presentment^ jure patronatiis^ writ of right of ward, ravishment 
of ward of body or lands holden by knight’s service. 

But seisin of homage must be alleged within the st. de Mert. 8. or 
W. 1. 39. 2 Inst. 96. 

And seisin in law is sufficient since the st. 32 H. 8. 2. R. 4 Co. 10. 
2 Inst. 96. Vide Seisin, (E). 

(G 10.) In which seisin is not traversable 

So, the st. 32 H. 8. docs not extend to actions, in which seisin need 
not be alleged ; as, wast ; for the land is not directly in demand, and 
the plaintiff does not declare of any seisin in it. Bro. St. Lim. 20, 21. 

Annuity; for the plaintiff does not declare upon a seisin, but upon 
his grant Bro. St. Lim. 26. 

Nor, where seisin, though it be alleged, is not traversable ; as, in 
escheat, for the seisin is not traversable, but the tenure. 4 Co. 11. a. 

In a cessavit^ or writ of rescous. 4 Co. 11. a. Mo. 44. 

•(Gll.) Actions for discharge, &c. 

So, the st. 32 II. 8. 2. does not extend to actions which go in dis- 
charge only, and not to recover any thing ; as, in a contra formam 
feoffamenti ; for the plaintiff only discharges himself. Bro. St. Lim. 15. 

A monslraxm'unt by tenants in antient demesne. Bro. upon St. 
Lim. 17- 

A ne mjiiste'vexes upon an encroachment of services by the lord. Bro. 
upon St.^Lim. 18. 

A writ of mesne upon a deed of acquittal. Bro. St. Lim. 1 8. 

A quo jure. Bro. St. Lim. 1 9. 

A xmrt'antia chartee. Ibid. 

Nor, to error upon a* judgment, &c. till the st. 10& 11 W. 3. Bro. 
upon St. Lini. 16. Vide ante, (G 5.) 

Nor, to a writ of false judgment. Bro. upon St Lim. 16. 

Nor, to actions for contribution ; as, ix contributionefacienda; for he 
recovers only damages for part of the charge of a suit. Bro. upon St 
Lim. 15. 

Nor, to an assise ofnusance ; for nothing shall be recovered, but the 
nusance removed. Bro. upon St Lim. 20. 

Nor, to a quid juris clamat^ or per qtue servitia; for nothing shall be 
demanded but attornment. Bro. St. Lim. 20. 

A writ of right of disclaimer. Bro. St Lim. 23. 

Nor, to a scire facias to execute a judgment ; for the 32 H. 8. mentions 
only scire facias upon a fine. 

Nor, to an attaint. 

So, 
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So, the St 32 H. 6 . 2. does not eictend to proceedings without miy 
writ ; as, to a plaint in the courts of Wales, Cinque Ports, or otlier 
court Bro. St Lim. 21. Vide ante, (G 1.) 

So, it does not extend to a corporation aggregate ; as, mayor and 
commonalty ; for they do not count upon a seisin of any ancestor or 
predecessor, but upon their own possession. Bro. St Lim. 33. 

On a dean and chapter. Ibid. 

Otherwise a corporation sole. Vide ante, (G 1.) 

So, it does not extend to the king ; for he is not bound by the statute. 
Bro. St Lim. 67. Dub. Stamf. Prrn. II. 42. b. 

Nor, to an avowry or cognizance ; as, bailiff to the king. Bro. St. 
Lim. 67. 

So, if a man can make title to possession within the time of limita- 
tion, he may maintain it by a title before the time of limitation ; as, in 
an assise, if the plaintiff makes title at large by escheat forty years past, 
upon which he entered and was seised, till a disseisin by the defendant 
within thirty years. Bro. St. Lim. 26. 

(G 12.) Prescription in discharge. 

So, if a man claims by prescription a thing which goes in discharge 
only, it is sufficient to allege the usage (le tempore II. 1. without alleging 
within sixty years; as, if he prescribes to oust from his common cattle 
that were not lemnt and couchant. Bro. St. Lim. 136. 

To be discharged of toll. Bro. St. Lim. 39. 

To drive cattle to a pound through the soil of another, without mak- 
ing amends for the escape. Bro. St. Lim. 41. 

So, if he claims only an easement; as, liberty to enter his land to 
repair a gutter. Bro. St. Lim. 37. 

To stop an aqueduct during the repair of a mill. Bro. St. Lim. 
41, 42. 

To have a way in the soil of another to church. Bro. St. Lim. 42. 
(G 13.) Or, by que estate. 

So, if a man prescribes by a qm estate, and not in him and his an- 
cestors, it is sufficient to allege de tempore 11. 1. without saying within 
sixty years ; as if he prescribes by a que estate to suit to his mill. Bro. 
St. Lim. 40. 

So, if a corporation prescribes to be a corporation de tempore R. 1 . it 
is well. Bro. St. Lim. 43. 

So, if a woman prescribes to have dower, tliough her husband was at- 
tainted of felony. Bro. St. Lim. 45. 

(G 14.) Avowry, &c. not for rent or suit. 

So, an avowry need not allege seisin within forty years, unless it be 
for rent, suit, or service ; and therefore, if a man avows for toll due fifty 
years past, it is well. Bro. St Lim. 64. 

Or, for an amerciament in a leet. Bro. St. Lim. 67. 

Or, for a nomine pcena. Ibid. 

Aid to make his son a knight, or to marry his daughter. Bro. St 
Lim. 72, 73. 

Or, for relief. 2 Inst. 95. 

So, for the fees of a knight or burgess of parliameiit. Bro. St 
Lim. 73. 


But 



415 


Time of limitation. 

But in an avowry or c6gni2ance for relief, &c. where the seisin is 
traverseable, the party must allege seisin within the time limited by the 
St. de Mert. 8. yvi.post Tranfretationeyn^ H. 3. in Gascvniam. 2 Inst. 96. 

So, it does not extend to a suit or service, which by possibility will not 
fall within the time of limitation. Vide ante, (G 9.) 

Nor, to a justification in replevin, for the statute mentioiis avowry 
and cognizance only. Bro. St. Liin. 67, 68. 

(G 1.5.) Actions upon specialty, &c. 

So, the st. 32 H. 8. 2. does not extend to actions founded upon a 
deed or specialty ; and therefore if an avowry be for rent created by 
deed, it is not witliiii the sUitute of limitations. Co. L. 1 15. a. 2 Vcr. 
23S. 

[But twenty years without any demand is of itself a presumption that 
a bond has been paid. 1 T. R. 270.] 

[So, wdiere twenty years* cjuiet and nninterniptcd possession of an- 
tient lights was deerned a suflicient ground, from which the jury might 
presume a grant. 3 T. R. 159.] 

As, for a rent-charge. 

So, if the lord confirms the estate of his tenant, to hold by 10.f. where 
he held before by 20a'. in avowry for the lOs. Cix>. Car. 82, 

. So, if there be an avowry for rent upon a reservation ; for the reserv- 
ati(»n will be the title. Co. L. 11.5. a. 

So, if a rent be originally created by act of parliament. Cro. Car. 81. 

So, by the st. 21 Jac. 16. debt limited to six years after the cause of 
action is, when it is not founded upon a si)ecialty ; and therefore debt for 
rent, reserved by indenture, is not within any statute of limitations ; for 
it is founded ujmn a specialty. R. Iliitt. 109. 

Nor debt upon the st. 2 & 3 Ed. 6. 13. for not setting out tythes ; for 
the statute is a specialty. 11. Cro. Car. 513. 

Nor, debt for an escape; for it is founded upon the st. 1 R. 2. 12. 
before which an action upon the case only lay. R. 1 Sand. 38. R. 
1 Lev. 191. 1 Sid. 306. 

Nor, debt upon an award. Semb. 1 Lev. 273. 1 Sid. 415. 2 Sand. 

63. 

Nor debt for a copyhold fine ; for it is not founded upon a contract 
or lending. 1 Lev. 273. 

Nor, an action by an assignee of commissioners of bankrupts. 2 Lev. 
166. 

Nor, debt upon a tally. Per Windh. 1 Sid. 306. 

Nor, an action against a sheriff* for money levied upon a /ieri facias. 
R. 3 Mod. 312. 

Nor, a suit for a legacy. Mod. Ca. 25. 

So, tile st. 21 Jac. 16. does not extend to accounts current between 
merchant and merchant. 1 Lev. 287. 3 Mod. 312. 

Nor, to a bargain between merchants, when there is no stated ac- 
count. Semb. 1 Vent. 90. 1 Ski. 465. 

Nor to a suit in equity by bill for an account of money received upon 
a trust. R. Ca. Ch. 26. R. 2 Vent. 345. D. Mod. Ca. 25. £q. 

Abr. 303. 

Nor, to a rationabili •parte honomm^ though it sounds in detinue. R. 
Lit. 342. D. Mod. Ca. 26. R. Hut. 109. 

Nor, to a suit for a charit 3 % Eq. Abr. 304. 

So, 
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So, the statute does not extend, where the action is commenced in an 
inferior court within time, thoiigh it be afterwards removed by habeas 
corpus, and there commenced * R. 1 Sid. 228. Vide post^ (G 17.) 

Nor, where tlie action is commenced within time in B. R. and after- 
wards there is a bill in equity for the same demand. 2 Ver. 695. 

The St. 21 Jac. 16. does not extend to an action for words in slander 
of a title. D. Ray. 61. Vide ante, (G 8.) 

Nor to an action for words which are not actionable without special 
damage, if the damage, upon which the words become actionable, hap- 
pened within two years. R. 1 Sid. 95. PerTwisd. 1 Sid. 85. Ray. 61. 
Cro. Car. 14^1. 

Nor, to scandalum magnatum. Lit. 342. 1 Sid. 415. 

Nor, to an action for words founded upon an indictment, or other 
matter of record. 1 Sid. 95. 

Nor, to an action commenced in due time, but not revived, because 
no person proved the will of the defendant, or took out administration 
to him. 2 Ver. 695. 

(G 16.) Action by an infant, &c. 

So, by the st. 21 Jac. 16. no person entitled to aformeden or right of 
entry, who, at the time of such right of action or entry first fallen, was 
an infant, feme^awert, nmi compos, in prison, or beyond the seas, shall 
be barred of such action or entry, though the twenty years be ex])ired ; 
so os he or his heirs, within ten years after his being of full age, dis- 
covert, of sound mind, enlargement, out of prison, return into the realm, 
or death, take the benefit of or sue forth the same, and not after ten 
years. 

So, by the same statute, no person entitled to trespass, detinue, trover, 
replevin, account, debt, trespass for assault, menace, battery, wound- 
ing, or imprisonment, or action on the case for words, shall be disabled 
from such actions, by being at the time of such cause of action accrued 
under age, covert, non compos, in prison, or beyond seas, so as they take 
the same within the times by the said statute limited after coming of 
age, being discovert, of sane memory, at large, or returned from be- 
yond sea. 

Nor, by the st. 4 Ann. 16. any person entitled to sue for seamen’s 
wages, &c. 

And if the plaintiff was in Ireland, that shall be ultra marc w'ithiii 
this statute. Per Holt, Sho. 91. 

So, all actions upon the case are within the benefit of this proviso. 
R, 1 Sid. 453. 2 Sand. 120. R. 2 Mod. 72. 

Assumpsit, though it be not named. F. g. 81. 

So, by the st. 4 Ann. 16. if any person against whom an action lies 
for seamen’s wages, trespass, detinue, trover, &c. (or other actions 
mentioned 21 Jac. 16.) was beyond sea at the time of such action 
accrued, the plaintiff shall be at liberty to bring his action against him 
within the same time after his return as was limited for such action by 
the said st. 21 Jac. 16. and 4 Ann. 16. 

So, it was before. B. 1 Lev. 143. Dub. 3 Mod. 312. R. cont. 
Sho. 99. Acc. Mod. Ca. 26. R. acc. per two J. Cro. Car. 246. 334. 
Richardson dub. & Cro. cont. Semb. cont. 2 Ver. 694. 

[If plaintiff is in England when cause of action accrues, the time of 

limit'- 
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limitation to run, though he afterwards goes abroad. Wfts. 

(G 17») Or, brought .within a year after judgment or outlawry 

reversed. 

So^ by the st. 21 Jac. 16. if jiidment for plaintiff be reversed, or 
arrested after verdict, or defendant be outlawed, and the outlawry after- 
wards reversed, the plaintiff, his heirs, executory or administrator^ 
may commence a new action within a year after judgment or outlawry 
reversed, and nohafter. 

^ So^ if an action was commenced within six years, and the plaintiff 
dies, his executor or administrator may commence a new action, though 
six years are past, and show the special matter* Sal. 425. F. g. 171. 

So, if an action in an inferior court within six years be removed by 
habeas corpus and the plaintiff there declares de novo after six years. 
R. SaL 424. 

Yet the new action by the executor or administrator ought to be 
recent ; and the space ot a year limited upon a reversal or arrest of 
jud^ent seems a reasonable time; and if the grant of a probate or ad- 
ministration be delayed, it must be shown. R. F. g. 170. 289. 

(G 18.) Or, where promise or provision is made for payment. 

So, if a man after six years acknowledge the debt due, and promises 
payment, it will be out of the statute of limitations. Pr. Ch. 386. 

So, if by his will he directs all his debts to be paid. Pr. Ch. 385. 

Or, makes a provision for payment of his debts generally. Ibid. 

Or, publishes an advertisement in the Gazette, or other newspaper, 
that aJl debts owing by him, upon application at such a place, or to 
such a person, shall be paid. K. Pr. Ch. 385. 

(G 190 Pleading the statute of limitations, and the effect of 

the statute. 

So, a man barred of an action by the statute of limitations must plead 
it, otherwise it shall not be intended. Cont. Cro. Car. 114. R. acc. 
Cro. Car. 141. 160. 

So, if a verdict finds the action brought so many years after title 
accrued, it signifies nothing, if he does not find that no other action was 
brought. Sm. 422. 

So, if a man be not ousted, or disseised, the statute of limitations does 
not take e£^ against him ; as, if a stranger takes tlie profits with him, 
who has the right for twenty years. R. Sal. 423. 

So, if a man be barred of an action by the statute of limitations, he 
shall take advantage of a title of entry, which afterwards accrues. R. 
Sal. 422. 

Or, ifthere be a contract for an annual payment, and the plaintiff 
sues for the arrears for twenty years, the statute of limitations cannot 
be pleaded to the whole. R. Al. 62. 

If A. converts goods beyond sea, and after six years he returns, and 
upon demand refoses the delivery, it will be a new conversion. Per 
three J. Cro. Car. 246. 334. 

[Where the time of an act is material, it should appear to have hap- 
pened within the limit. 5 East, 244. 1 Smith, 437. j 

VoL. VII. E e [Rrpug. 
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[Repugnancy in date can be objected to by spedal demurrer onlyy 
when, laid under a videlicet et postea. 1 2 East, 459.] 

[A repugnant date subjoin^ to the averment that the cause accrued 
before action commenced, is no ground for error. 2 East, 833.] 

So, a man shall not be restrained, in a court of ecjuity from pleading 
the ^tute of limitations to an action at law. 

Though he exhibits a bill for reli^ in equity, but is dismissed, and 
the time incurs, pending his bill. R. 1 Ch. R. 205. 214. Dub, 3 Ch. 
ir.97. 

[A bill depending in chancery almost six years is ndt such a demand, 
as to take a debt out of the statute of limhations. Anon. H. 17S6, 
2Atk. 1.] 

[The appointment of a receiver in chancery will not prevent the 
statute of limitations running on. Anon. H. 1737, 2 Atk. 15.] 


TENANCY, 

entire Cenaneg. 

Vide Abatement, (F 13.) 

(J^enerai Cenmicg. 

Vide Abatement, (E 12.) 


TENANT. 

Cenant to tiie praecipe. 

Vide Recovery, (B S, 4.) 

Eeiuint in common. 

Vide Abatement, (E 10.— F 6.) — Chancery, (S V 4.) — Devise, 
(N 8.) — Estates, (K 8.) 

^Tenant ftg curteog. 

Vide CopYHOiD, (K 1.) — Estates, (D 1, 2.) — Wast, (F 2.) 

Cenant in DoUier. 

Vide Dower, (C 1, 2, &c.) — Waot, (F20 

Cenant in tee. 

Vide CoFYHOLD, (C 7.) — Devise, (N 4.) — Estates, (A 1, &c.)— 

OmcER, (B7.) 

Cenant in tail. 

Vide Chancery, (4 S i, Ac.) — Copyhold, (C 8, 9.)— Dsnss, .(H 8. 
— N5, 6 .)— Discontinuance, (A 4.)— Estates, (B1,&c. 7,B. 
22, 8cc. 83.) — Offices, (B 8.) 


Cetiant 
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tenant af(er po00ttiilttg of iosue ertinct 

Vide Estates, (C 

Cenanf for life* 

Vide Copyhold, (C 10.) — Detise, (N 7.) — Estates, (E 1, &c.) — 
Oppicer, (B9.) — Wast, (P2.) 

Cenant for i>ear0* 

Vide Estates, (G 1, &c.) — Oppicer, (B 12.) — Wast, (F 2.) 

Cenant at toill. 

Vide Estates, (H 1, &c.) — Officer, (B 11.) 

Cenant oufferance* 

Vide Estates, (1 1, 2.) 


TENDER. 

Vide Action upon the Case upon Assumpsit, (H 8.) — Condition,. 
(L ♦.) — Pleader, (2 G 2. — 2 W. 28. 49. — 3 K 23. — 3 M. 36.) 


TENEMENT. 

Vide Grant, (E 2.) — Trespass, (A 2.) 


TENET ET TENUIT. 

Vide Pleader, (3 O 3.) 


TENTHS. 


(A) CentbO* infra. 

(B) ^nnateo. p, 421. 

(C) l^rocurationo. p. 422. 

(D) jpenoiono. p.422. 

(A) Centfto. 

The or tenth of the annual value of any benefice was granted 
to the pope, circa 20 Ed. 1. according to the value then taken of every 
ben^ce* 2 Inst 628. 1 Rd. 473. 

And this was in imitation of the Levitical law, whereby the Levites 
pay a tenth to the chief priest. 2 Inst. 628. 

£ e 2 But 




4g0 


TENTHS. 


But it seems that tenths were received of the clergy by pope Gre- 
gory 9., anno 1229. 13 H. 3. Forst 12. 

And granted by the clergy to king R. 1. amo 1189.9 expe- 

dition against the Turks. Sp. Gloss. Decimee Salad. 

By the St. 26 H. 8. 3. the king shall receive, as united to the crown, 
a yearly pension amounting to a tentli of all profits of every archbishop, 
Bishopric, abbey, &c. deanry, hospital, college, &c. parsonage, vicarage, 
&c. within this realm. 

And a commission shall go into every diocese to inquire the true 
yearly value of all manors, lands, &c. belonging to any bishopric, &c. 
or btiier benefice or spiritual promotion; and, after certificate by any 
three of the commissioners of the value and tax set of the tenth, every 
archbishop and bishop shall be charged with lev^ng the same within 
his diocese, and process shall go against the archbishop or bishop for 
the same ; and the bishop may levy it by ecclesiastical censures, dis- 
tress, 8cc. on any rated in his diocese, whereon no replevin, prohibition, 
supersedeas on excommunication, &c. may be allowed. 

And the incumbent, on default after demand at his church by the 
bishop or his officers, and forty days neglect certified into the exchequer 
under the seal of the archbishop, bishop, &c. shall be deprived ipso 
facto by the st. 2 & 3 Ed. 6. 20. of such benefice only. 

And by such certificate the archbishop or bishop shall be discharged 
for so much, and process shall go against the incumbent. 

And by the st. 32 H. 8. 22. on the oath of an archbishop, &c. charged 
with collection of the tenth, that he cannot, for sufficient cause alleged, 
levy any part of the tenth charged, and no matter shown to tlie con- 
trary by the king’s Serjeant or attorney, the exchequer may discharge the 
accountant upon such allegation, or may award a commission to inquire 
<the truth, and on return, &c. discharge him. 

But by the st. 27 H. 8. 8., every spiritual person, on his composition, 
&c. for his first-fruits, shall have a deduction of his tenth for that year 
out of his first-fruits ; but shall answer the tenth to the king. 

And if a successor be charged with any tenth, axrear at the death of 
his predecessor, he may distrain the goods of the predecessor, remain- 
ing on his benefice, and, on non-payment in twdve days af^r, cause 
them to be appraised by two or three sworn appraisers, and sold for 
satisfaction of the arrears and his cx)sts; or may sue by bill in chanceiy, 
or action of debt. 

So, before a certificate of non-payment of tenths, there ought to be 
an express demand by a man authorised by the bishop, and therefore a 
demand by an apparitor is not sufficient. R. Cro. El. 80. Mo. 915. 
R. Mo. 541. 

^)r, sub-collector, &c. R». Sav. 1. 

Nor, a demand to pay to another as his deputy. Cro. El. 81. R. 
Sav. 1. ^ • 

Or, at any other place than his house or church. Cro. £1. 81. 
Mo. 915. 

Or, his stall in the choir, where the demand is made of a dignitary 
there. Sav. 1. 

So, a certificate of non-payment is traversable, if there was not a 
due demand, 8cc. Cro. El. 80. Mo. 915. R. Mo. 541. 

And 
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And if there be payment after demand, and before certificate, it will 
be void, K. Sav. 26. 

[Vide 3G. 1. c. 10. exempting archbishops and bishops from collect- 
ing the tentlis.] 

(B) anmttf0. 

The annates or primitive were the value of every benefice for the 
first year, which was paid to the pope by all archbishops and bishops, 
and temp. Bonifacii 9. or Johannis 22. Cod. J. Eccl. 871. 

SpcI. (Boss. Annates. 

By the St. 6. H. 4. 1 . it was enacted, that any who paid to the 
chamber of Rome for first-fruits more than was accustomed, should 
forfeit, &c. 

By the st. 25 H. 8. 20. no archbishop or bishop shall pay annates, 
or other pension, &c. to the see of Rome. 

By the st. 26 H. 8. 8. (repealed by the st. 28c 3 Ph. Sc M. 4. but 
revived by the st. 1 El. 4.) every archbishop, bishop, abbot, master of 
college, hospitiil, dean, preliend, parson, vicar, or other having any 
spiritual promotion, to whose gift soever belonging, before any pos- 
session, or meddling with the profits of the lienefice, shall pay or 
compound to pay to the king’s use, on good sureties, the first-fruits, 
or one year’s profit of his benefice, &c. 

And the chancellor, master of the rolls, or other, to be tiameci 
by commission under the great seal, may examine the true value, &c. 
and compound or agree for a rate for the first-fruits. 

An obligation for payment shall be of the same effect as a statute- 
staple : and if any enter into a benefice, &c. without paying or agree- 
ing, &c. he shall be taken as an intruder, &c. and being convicted 
by verdict, confession, &c. before the lord chancellor or other com- 
missioners, shall pay for every offence double the value of tlie first- 
fruits. 

And all first-fruits payable to the bishop of Norwich, or any other 
but the king shall cease. 

By the st. 28 II. 8. 11. the year for which first-fruits are paid shall 
be computed from the avoidance of the benefice or spiritu^ promo- 
tion. 

And by the st. 6 Ann. 27. bishops shall be allowed four years from 
the restitution of temporalities to pay the first-fruits, paying a fourth 
part of the composition each year ; and if he, &c. be removed, shall 
be discharged of all not then payable. . 

By the st. 2 & 3 Ann. 1 1. the queen, by letters patent, may grant to 
the corporation, thereby to be erect^, all the first-firuits and tenths, 
&c. for the maintenance of parsons, vicars, and curates of the church 
of England. 

Ana all < former statutes for payment, levying, discharging, &c. shall 
be in force. 

And one bond only shall be given for four payments of first-fruits, 
and no fifth bond. 

And the said first-fruits and tenths shall be answered and paid ac- 
cording to such rates and proportions only as the same have been 
heretofore usually rated and paid. 
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[Vide 1 G. 1. St 2. c. 10.] 

The value of benefices was assessed. 20 Ed. 1. 

But the valuation, according to which the first-fruits and tenths are 
computed, was made 26 H. 8. pursuant to the above statute and now 
remains in the exchequer. 4 Inst 120. 

But by the st. 26 H. 8. 3. a parson or vicar, whose benefice exceeds 
not eight marks, shall not pay first-fruits, unless he lives three years 
therein. 

Nor, by the st. 1 El. 4. vicarages of 10/. per annum, or parsonages 
of 10 marks per annum, or under. 4 Inst 120. 

Nor, by the st 5 Ann. 24. benefices not exceeding 5/. per annum 
improved value, which have cure of souls. Conf. by the st 6 Ann. 27. 

So, by the st. 26 H. 8. 17. a lessee of manors, lands, &c. of a bishop, 
or other spiritual person, shall not be chargeable to die king, but his 
lessor shall be charged for first-fruits, notwithstanding any covenant, 
&c. to the contrary. 

By the st. 27 H. 8. 8., commissioners authorized to compound for 
first-fruits, may deduct the tenth (which yet shall be paid the xing.) 

The demand and collection of firswruits and tenths by the pope 
was prohibited temp. Ed. 3. R. 2. & H. 4. 4 Inst. 120. 

By the st. 32 H. 8. 45. the court of first-fruits and tenths was 
erected, but repealed by the st 1 Mar. 10., and not revived by the 
st ^El. 4. 

(C) lProcuration0. 

Procurations or proxies are pud by the clergy to the bishop or 
archdeacon in recompence of their visitation. Dav. 3. 6. 

When the charge of the visitation became excessive, a sum was 
paid and accepted by undent composidon in lieu of it Dav. 3. 

And therefore every benefice with cure is subject to procuration or 
proxy. 

Though die composidon does not appear; for it may be claimed by 
prescripdon or grunt Hard. 181. 

But if Uiere be a^ panonace, and also a vicarage endowed, there 
shall be one procuration paid for both. 

So, no procuradon shall be paid for a donadve ; for it is exempt 
from die visitation of the ordinary. 

Nor, for a chapel which depends upon a parsonage. 

Proxies or procuradons are collateral to the land, and not e^ 
tinmiished by unity of possession. Hard. 388. 

If proxies or procurations are refused, remedy lies in the ecclesias- 
tical court; for their jurisdicdon is saved by the st 34 & 35 H. 8. 19. 
Hard. 181. 388. 

So, a bill in equity lies for the recov^. Dub. Hard. 181. 

So, there shall be a remedy at law ; if due by grant or prescripdon. 
Hard. 181. 

(D) lPen0ion0. 

So, upon resignntbn of a dignity or spiritual pronaodon, the person 
to whom the resignadon is mad^ sometimes grants a pension to his 
predecessor. Vide Prohibition, (G 11.) 

18 But 



But the king hoj^ of no one. 4^ 

But by the st. 26 H. 8. 3. s. 22. a moiety of such pensions as ex- 
ceeded iO/. was discharged, and the tenth of all other pensions. 

And no such pension inftUuro must exceed the third part of the value 
of the diguity or spiritual promotion. 


TENURE. 

(A) ail !anD0 arc {)clD of tl)c fting:* infra. 

(B) 'But tbf l^ing bolDiei of no one. infra. 

(A) an lanDo are belD of tbe Utng. 

By what tenures lands are held, vide in Homage. 

To what .services tliey are subject, ibid. 

To whom the seigniory belongs, and the incidents to it, vide in 
Seigniory (A). 

All lands and tenements in the hands of a subject are held immedi- 
ately or mediately of the king. Co. L. 1. a. Wri. Int. 138. 

And therefore, though the king releases to his tenant all services, yet 
he holds of him. 8 H. 7. 12. b. R. 9 Co. 123. 

So, if an office finds a dying seised, but of what tenure is ignorant, 
and thereupon a tnelim inquirendum finds in the same manner, that is 
sufficient to entitle the king ; for it shaU be supposed that the tenure is 
ofhim. R. 2Cro.41. 

So, liberties and things in gross may be granted to be lield of the 
king, though not of a subject Mo, 168. 

(B) But tbe fting ftolDiEi of no one. 

But the king holds of no one. Co. L. 1. b. 

If lands held of the king, or of a^ other, are forfeited to the king 
for treason, the tenure is extinet. Bro. Parliament, 77. 6 Co. 5. b. 
2 Rol. 514*. 1. 3. 

And though' the king afterwards grants the lands to another, the 
tenure shall not be revived in the han£ of tlie patentee without express 
words. 

Though there be a saving of all rights, rents, services, &c. ; for 
these words do not revive it. Bro. Pari. 77. 

So, if the king purchases land of another, the tenure is extinct 
2Rol.513. B. 

Though the tenant enfeoffs tbe king^ ^nd ^retakes the estate from 
him. 2 Rol. 514. 1. 1. 

So, if tenant pardoail enfeoffs the king, the mesnalty is extinct; for 
the mesnalty and estate partwail are but one estate. Dy. 154. 

So, if tenant paratMzi/ makes a pft in tail, remainder to the king. R. 
Dy. 154. b. 2 Rol. 514. 1. 5* 

So, tenure of chauntries and other lands mven to the king, by the 
st. 1 Ed. 6. 14., &c. is extinct, though there Be a saving for the rights 
of all strangers, &c. R. Dy.313. a. R. 1 And. 45. 

Yet the lord of chauntries, &c. given to the king, may avow upon 
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the land for his rent, though not upon the person, as within his fee^ 

Dy. 313. a. 

So^ if the king grants lands forfeited, &c. the tenure may be reviv^ 
by proper words ; as, if he grants tenend. de capiUdi domino per seroitia 
debita. R. 6 Co. 6. a. Bro. Tenure, 3. 

Feudtm originally was a portion of land granted by a prince, &c. to 
his officers or soldiers, upon a commct, express or impHed, to render 
to his lord service and aid. Wri. Intr. 7. 

And was revocable at will, afterwards granted for years, afterwards 
for life, and afterwards in perpetuity. Wri. In'tr. J4. 

Vide more concerning Tenure in Dignitv, (C 2.) —Justices of Peace» 
(A2.)— War,(B 1.) 


Cenure in burgage. 

Vide Bcrrough, (£}. 


TERM OF YEARS. 

Vide Estates^ (6 1, &c.) — Pleader, (2Y 16.) — Recsift, (A 1.) 
— Recovery, (B 8.) — Remitter, (C 7.) 

Cerm to attenn inberitance. 

Vide Chancery, (4 G 5.) 

Cruat of a term. 

Vide Chancery, (4 W 19, &c.) 


TERMOR. 

Vide Receipt, (A 1. — - B 2.) — Recovery, (B 8.) 


THE TERMS. 

Vide Adjournment, (A).— Temps, (C 1 , &c.) 


TERRE-TENANTS. 

vide Pleader, (3 L 14.) 


TESTAMENT. 

Vide Devise. 


TESTA. 
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TESTAMENTARY MATTERS. 

Vide Pbohibition, (G 16.) 


TESTATOR. 

Vide Administration, (B 1 1.) — Chancrry, (S G !■) — Devise, 

(N 2J.) 


TESTATUM CAPIAS, or FIERI FACIAS. 

Vide Process, (E 7.) 


TEST ACT. 

Vide Officer, (K 7.) — Pleader, (2 S 28.) 


TESTE OF A WRIT. 

Vide Abatement, (H 14.)— -Mandamus. (C 4.) 


TESTMOIGNE— EVIDENCE. 

(A 1.) mat t{)ing0 are allotoeD foretiiDenee; mattera 
ofrecorD. p.426. 

(A 2.) What shall be sufficient proof:— Die record, 
or exemplification, p. 426. 

(A 3.) A copy, or witnesses, &c. p. 427. 

(A 4.) What proof is not sufficient, p. 428. 

(A 5.) A verdict, nonsuit, &c. When it shall be 
allowed, p.428. 

(A 6.) What shall be sufficient proof, p. 429. 

(B 1.) a charter or oeeb unoer aeal I^ribate hailinga. 

p.429. 

(B 2.) When allowed, without proof p. 429. 

(B3.) When proof is necessary, p.429. 

(B 4.) When the deed itself p. 429. 

(B 5.) Redtal, when evidence, p. 430. 

(C) pro* 




426 TESTMOIGNE— EVIDENCE. 

(C) l^roceeDitififiGi tn courts, fc. 

(C 1.) A decree, sentence, 4(P. p,431. 

(C 2.) A bill. p. 4^1. 

(C 3.) An answer, p. 431. 

(C 4.) A deposition, p. 432. 

SDtl^nDa* p.432. 

TESTMOIGNE.— WITNESS. 

(A) caitnemi $ tofio 0!)aU not be. 

(A 1.) Non Compos, p. 447. 

(A 2 . ) Infidel, p. 447. 

(A 3.) Person convicted of treason or felony, p. 447. 
(A 4.) Or any infamous man. p. 447. 

30 benDQ. p. 448. 

(A 1.) CQbattbin00 are aHotoeb foe eblbence; matteto 

of retotb. 

Evidence imports matters of record ; as, letters patent, fines, reco> 
veries, &c. ; writings under, or without seal ; as charters, deeds, court- 
rolls, accounts, 8cc. testimony of witnesses, and other proof given to a 
juiy. Co. L. 282. a. 

And therefore letters patent may be produced in evidence. 

A fine, or common recovery. 

A judgment, statute, recognizance, or other matter of record. 

90, a judgment and recovery in Wales, in a guod ei deforceat. R. 
Hard. 118. 

Letters patent of land in a county-palatine under the seal of the 
duchy. 4 Inst. 209. 

So, thd pc^’s bull. Vide post, (A 2.) 

So, by the st 29 Car. 2. 8. a grant of augmentation to a vicarage, 
re^btered, examined, and attested by the bishop, &c. is a record. 

(A 2.) What shall be suflicient proof : — ^The record, or 
exemplification. 

If the record itself be produced, it shall be read without other 
proof. 

So» letters patent under the great seal shall be read without other 
proof. 

So, by the st. 3 (or S 8c 4) 6. 4. and IS El. 6. patentees, and all 

claiming under them, may make titl^ See. by shewing the exemplifi- 
cation, or constat of the roll. 


And 



What things are aUmed far evidence. 427 

And ^ese statutes extend to all the king's patents which concern 
land, privilegi^ or other thing, granted to a subject, corporation, or 
any other. 11.5 Co. 53. 

So, the chir(^;raph of a fine is sufficient^ without other proof. PI, * 
Coin. 409. b. 

Or, the exemplificaticui of a fine. 

So, the exemplification of a common recovery under seal is sufficient, 
without more. 

S(^ an exemplification of a recoverv in an inferior court of record 
under the town seal, where the records are consumed. Htud. 120. 
per Hale. 1 Mod. 117. 

So^ an exemplification of a recovery in antient demesne, bmnig dd, 
if the records are lost. R. 1 Mod. 117. 

And by the st 27 £1. 9. the exemplification of a recovery in Wales, 
or a county-palatin^ shall be of the same validity to all intents os the 
orimnal record. 

So, an exemplification of any record under the great seal, or seal of 
the court, is sufficient. 10 Co. 93. a. 

So, an exemplification of a record in Wales or a coun^-palatine» 
under the seal of the court there. Semb. Hard. 120. 

So, an exemplificatiim of the pope’s bull, under the seal of the bishop, 
shall be allowed. R. Hard. 1 18. 

(A S.) A copy, or witnesses, &c. 

So, a record may be proved by a copy examined with the original ; 
for a razure or interlineation shall not be presumed. 10 Co. 92. b. 
2 Rol. 678. 1. 45. 

Though it be a record in Wales, &c. it may be proved by an exa-^ 
mined copy. R. Hard. 119. 

So, a copy of a common recovery is sufficient, without proving a 
tenant to ihepracipe ; for it diall be intended well suffered, if the con* 
trary does not ajqiear. 2 Cro. 456. Lut. 1649. 1 Mod. 117« 

Though it be a recovery of a revernon, if it be ancient, and ffie pos* 
session accordingly ; for a surrender diall be intended. 1 Vent, 257. 

So, if a record be lost or consumed by fire, it may be proved by col- 
lateral evidence ; as, in ejectment for a rectory to which a recusant 
presented, die record of conviction being burnt, may be proved by the 
estreats in foe exdiequer. R. Hard. 823. 1 1^. 285. 

So, if appropriation or not be the issue, foe king’s licence being lost, 
may proved by other evidence ; for it is not direedy foe point in issue. 
R. Hard. 323. 

So, in trover, if a /uri facias, or venditioni exponas, Icc. be lost. 
R. Hard. 323. Al. 18. 

So, a recovoy in andent demesne being lost, and foe roll not fimnd, 
may be proved w rntneases, where thepossessioo has gone accordingly. 
1 Vent. 257. [2 Str. 1129. 2 Burr. 1072. 4 T* R> 514.] 

So, a record may be explained by witnesses; as, what mbnor, person, 
&c. was intended, where there are several of foe same name. PI. 
Com. 85. b. 


(A 4.) 
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(A 4.) What proof is not sufficient. 

Butf regularly, a record is of so high a natur^ that it cannot be 
'proved but by the record itself, or an exemplification, or copy thereof^ 
10 Co. 92. b. , 

So, the whole record, which concerns the matter in question, ought 
to be produced. 

SOf evidence to prove a record, which is lost or consumed, ought to 
be full and cc^nt. Hard. 324. 

And therefore, a warrant for a diem clausit extremum^ and an entry 
in the docket-book, is not sufficient proof of such writ. Hard. 120. 

' So, an estreat in the exchequer, and an inquisition upon it, is no 
proof of a conviction, where the estreat supposes it at the same assises at 
which the presentment of recusancy was made ; for by the st. 25 El. 1 . 
and 29 El. 6. proclamation shall oe at the assises, when indicted^ to 
render himself before the next assises, and therefore he cannot be con- 
victed at the same assises. R. Hard. 328. 

So, if a recovery of a reversion was suffered but ten or twelve 
years past, a surrender to make a tenant to iS^o^cecipe ought to be 
proved. 

So, if there be probable evidence of an estate for life in esse in another; 
as, a lease, or mortgage by him. R. 5 Mod. 21 1. 

(A 5.) A verdict, nonsuit, &c. : — When it shall be allowed. 

So, a verdict in another action for the same cause shall be allowed 
in evidence between the same parties. 

Though jud^ent was afterwards arrested for want of form. 2Rol.46^ 

So, it shall oe evidence, where the verdict was for one under whom 
any of the present parties claim. 

So, a verdict for or against a lessee shall be evidence for ox against 
him in reversion. Per Holt, 6 Ann. Hard. 472. . 

So, a verdict for him in remainder shall be evidence for a subsequent 
remainder-man in the same deed ; for though he does not claim under 
him for whom the verdict was, yet he claims by the same cleed. > R. 
8 W. 3. B. R. (1 Ld. Raym. 730.) 

So, a verdict for or a^inst a plaintiff, with proof of the evidence by 
him given, shall be evidence in an action by another against him for 
the same thing i as, in an action by a common carrier for goods deli- 
vered by mistake, a verdict for or against the plaintiff, with the proof 
by him given, shdl be evidence in an action by the owner against the 
carrier for the same goods. Per Holt, at Guildhall, 14 W. 3. 

So, a nonsuit, with proof of evidence then given, shall be allowed as 
evidence against him in another action by the same plaintiff*. R. 5 Ann. 
in C. B. 

So, if the jury are agreed, and afterwards discharged before the ver- 
dict given and recorded, it ^all be allowed for evidence, that the jury 
were agreed, in the case of a common person. R. 2 Rol. 680» 1. 5« 


(A 6.) 



A charter^ or deed^ under seal :^Private bailings. 

(A 6.) What shall be sufficient proof. 

If a verdict he oiFered in cvidencct it ought to be proved bv an 
exemplification of the verdict, and judgment upon it. (Vide lUrd. 
118^ &c.) 

(B 1.) a charter or DeeD unheriseal:— IpribatebaiUngiet. 

So, any charter, or deed under seal of the party, shall be allowed for 
evidence. 

So, a deed inrolled by consent of one party only, tihall be evidence 
against him, and all who claim under him. S Lev. 388. 

So, a deed which begins, this indenture, shall be evidence though it 
be not an indenture. Per Hale, at Norfolk assises, 1668. 

So, a deed shall be evidence, though by accident, &c. the seal be 
broken, or torn off. Pal. 403. 1 Mod. 211. Per B. 11. 12 W. 3. 

Though cancelled by practice. (Vide 1 Vent. 297.) 

So, a counterpart, where it is proved that there was an original, and 
ihat cannot be had. (Vide 1 Sal. 2870 

(B 2.) When allowed, without proof. 

An ancient deed, dated forty years past, shall be read, without other 
proof. 

So, a deed, indorsed, as inrolled, shall be read, without proof. B. P. 
6 W. & M. in B. R. 1 Sal. 281. 

Though there was no need of an inrolment to make such deed efiec- 
tual. 1 Vent. 296. 3 Lev. 388* 1 Sal. 280. 

So, the counterpart of a deed to declare the uses of a fine. Mod. 
Ca. 225. 1 Sal. 287. 

(B 3.) When proof is necessary. 

But, regularly, a deed shall not be given in evidence, without proof 
of the execution. 10 Co. 93. a. 

Proof of the execution ought to be by one of the witnesses at Ic;ast. 

Or, if it be proved that they are all dead, or upon strict inquiry 
cannot be discovered to be alive, by proof that the name of any one 
indorsed is the writing of the same person. Per Holt, 5 Ann. 

Or, that the name of the party, who executed it, is his proper hand- 
writing. 

Or, by any one present at the execution of the deed, though he be 
not indorsed as a witness. 

(B 4.) When the deed itself. 

So, regularly, the de^ itself ought to be produced, whereby it may 
appear to the court that it is not razed or interlined. 10 Co. 92. b. 

And therefore, generally, a copy of a deed shall not be allowed for 
evidence, though examined and attested. Ibid. 

Though wrote by counsel as a true copy, and delivered to the party 
as such. 1 Mod. 94. 

So, proof of the contents by witnesses shall not be allowed. 10 Co. 
92. b. 

Nor, 
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Nor, a counterpart, without circumstance which induce credit that 

there was an oriffnel. R. 1 SaL S87. 

But a counterpart has been allowed, where the original cannot be 
found, and there is probable proof that there was an original; as, a 
counterpart of a lease, where the lessor himself ackhowledged Aathe 
made a lease, of which this was a counterpart. Per C. B. 6 Ann. 

So, a counterpart of a lease, found by the heir of the lessor among 
the writings of the ancestor. 1 Lev. 25. 

Though no witness be indorsed. Ibid. 

So, if It be proved that the original was assigned to the defendant or 
another under whom he claims. Per Tracy, 6 Ann. 

Or, that the original is destroyed or lost. R. Mod. Ca. 225. 

So, if a deed be destroyed or lost, a copy may be allowed. 10 Co. 
92. b. 

Though not examined; if it was written for a true copy. 1 Mod. 4. 

So, proof of the contents by witnesses may be allowed in such case. 
10 Co. 92. b« 

So, a copy, or proof of the contents has been allowed when a deed 
was embezzled, or detained by the other party. 1 Keb. 12. 3 Keb. 2. 

(B 5.) Recital, when evidence. 

So, a recital in a deed may be evidence, against him who executed, 
or claims under the party, who by such recital is estopped ; as, the date 
shall be evidence that it was executed the same day. Per Holt, (Vide 
1 Sal. 286.) 

A recital of a jointure to A. that there was a jointure to her. Per 
Tracy, 7 Ann. 

So, a recital of a deed is evidence of it, where the deed recited is 
lost. R. Mod. Ca. 45. 

So, a recital of a lease for a year in a release shall be proof that there 
was such lease, if possession has been accordingly for several years. 
jPer Gould, 12 W. 3. at Hertford. R. 2 Ann. 1 Sal. 286. Mod. 
Ca* 44. 

But a recital, generally, is no proof of the deed recited ; as, if a 
patent or lease be recited, the patent or lease ought to be proved. R. 
Hard. 120. Semb. Vau. 74. R. 2 Lev. 108. 

So, if a^patent be recited to be surrendered, and the patent be proved 
by one paity as in esse, the other ought to prove the surrender. 2 Rol. 
678. 1.40. R. 2 Vent. 171. 

Yet if the one relies upon the recital as proof of the patent, it shall 
be also proof of the surrender. R. 2 Vent. 171. 

So, a recital of a levari or other record, in a record, is no proof of the 
levari, &c. Per Hale, 23 Car. 2. Sir P. Pindar ; if the record of the 
levari is not lost 

So, a recital of a lease in a rdease, is no proof against a stranger, 
without diewing that the lease is lost. R. 1 Sal. 286. 

Nor, a recitm of a deed for the uses of a fine, without proof that there 
was a deed of uses. Mod. Ca. 45. 


(C) jpto. 
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Proceedings in courts, 

(C) ]proceel>fn 80 in (ourtiet, &c, 

(C 1.) A decree, sentence, &c. 

Soi writings without seal are oftentimes evidence. 

As, all proceedings in courts of justice. 

And therefore, a £cree in the court of chancery, or exchequer, shall 
be evidence a^inst the party, if an exemplification of it be produced 
under the seal of the court. 1 Keb. SI. S Mod. SSI. 

Or, a decretal order in paper, with proof of the bill and answer. 
1 Keb. 21. 

So, if the bill and answer be recited, it is sufficient. Cont. 1 Keb. 
21. Semb. per Trevor at Guildhall, 9 Ann. 

But a decree, which does not recite the bill and answer, shall not be 
allowed. Per cur. Twisd. cont. 1 Keb. 21.* 

So, a sentence in the spiritual court, in a matter within their cogni- 
sance, shall be evidence of the right to the thing there decreed ; as, a 
sentence for tithes. R. 2 Rol. 679. 1. 25. 2 Mexi. 231. 

A sentence in the admiralty, which condemns goods as piratical, in 
trover for the same goods, upon the libel and answer produced shall be 
evidence. Per Trevor, 9 Ann. 

Or, without producing the libel, if it be not found in the office, nor 
usually filed there. Per Trevor, Ibid. 

So, a probate of a testament for personal estate, and a grant of ad- 
ministration. 

So, a judgment in a court baron, hundred, or county-court, with 
proof of the proceedings upon which the judgment was given'. 

(C 2.) A bill. 

So, a bill in chancery, or exchequer, shall be evidence against the 
plaintiff himself, if it was exhibited with his privity. 1 Sid. 221. 
R. Ca.Ch. 65. 

And if there was answer, and other proceeding upon it. Ca. Ch. 65. 
1 Sid. 221. 

And the proceedinjp upon a bill import, jnimd facie^ that it was 
with his privity. Per Tracey, 5 Ann. 

(C 3.) An answer. 

So, an answer by any in chancery, in his own right, shall be evi- 
dence against himself, with proof of the bill filed. Godb. 326. Vide 
Chancery, (T 6.) 

So, an answer to interrogatories is evidence against himself. 

So, an answer to a libel in the spiritual court; for it is tantamount 
to a confession. Per Tracey, 6 Ann. 1 Ver. 53. 

But an answer by guardian shall not be evidence against the infant. 
R. 2 Vent 72. SMed. 259. 

Nor, an answer of a trustee agmnst the cestuique trust. 1 Keb. 
281. 

Nor, the answer of a vendor against an alienee. 1 SaL 286. Mod. 
Ca. 44f. 

If an answer be read in part against him, he may insist that the whole 
shall be read. R. 5 Mod. 10. 

(C 4.) 
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(C 4.) A 

S 0 | a deposition, regularly taken upon a bill and answer in chancei^^ 
sh^Il be evidence against the party to the suit, or any who claim under 
him, if the bill and answer are proved to be fil^. 1 Keb. 685. 4 Mod. 
146. 1 Sal. 279. Vide Chancery, (T. 4, 5.) 

Though the bill was dismissed for want of equity. Ca. Ch. 175. 
Per Hol^ 7 W. 3. 

So, if it proved that a bill and answer were filed, by the six clerks’ 
. book, by mentioning them in the inrolment of the decree, it is suffi- 
cient, though they are now lost. U. 5 Mod. 211. 

So, an exemplification of an ancient deposition was allowed where 
, the records were burnt, though the bill and answer were not recited ; 
for the recital was not usual before 1630. 2 Keb. 31. 

But a deposition shall not be evidence at law, except where the wit- 
ness is dead. 1 Sal. 286. 

Or, cannot attend by reason of sickness, or cannot be found. Sho.363. 
Though the witness afterwards becomes interested, whereby he is 
disabled to be a witness. R. 2 Ann. 1 Sal. 286. [Vide 2 Ver. 700. 
1 P. W. 288, &c. 1 Str. 101.] Vide Testmoigne, (C 1, &c.) 

Nor, against him who is no party to the suit, nor claims under one. 
Hob. 112. 2 Rol. 679. 1. 35. 

Nor, for a stranger, against a party to the suit ; for, not being evi- 
dence against him, it shall not be allowed for him. R. Hard. 472. 

Nor, for a stranger to the suit against a purchaser under the 
party; though the cause there was of the same nature as now. 
Hard. 22. 

So, it shall not be evidence, if the bill was dismissed for irregularity. 
R. Ca. Ch. 175. 

If taken ea parte^ without answer to the bill. 2 Jon. 164. 

Though the bill was ad examinandum in perpetuam rei memcriam. 
R. Ray. 336. Dub. 1 Sal. 279. Sho. 363. 


Acknowledgment , — Admissions by one party to a suit are evidence in favour of 
the other, though he is a nominal party only, a trustee for the benefit of a 
third person. 7 T. R. 663. Id. 670. 

To prove the plaintiff s demand satisfied, the defendant may give evidence 
of an admission by the plaintiff to that effect ; though it should appear that 
tha plaintiff also signed a receipt. 1 East, 460. 

Evidence of the declarations of a man since dead, as to a fact done by him- 
self, is not admissible. 1 Anst. 299. 

Ihe admission by a party of the right of another cannot be used as evidence 
against him, without making his simultaneous assertion of his own right evi- 
dence also for him. 5 Taunt. 245. 

Where a defendant, in the course of the transaction on which the action 
is founded, has admitted the title by virtue of which the plaintiff sues, it 
amounts to presumptive evidence that the plaintiff is entitled to sue. 1 N. R. 
196. 

Accounting with one as farmer of the tolls of a turnpike, who has assumed 
that character by consent of those concerned, estops the party from dis- 
puting the validity of his title, when suing by account stated for those tolls. 
10 East, 104,^ 

if slander implies a charge that the plaintiff was not qualified to act in 
the particular character which he assumed, he ought to prove his qualification ; 

and 
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nnd It will not be sufficient to shew that he acted in that capaoitv. W 
303. ^ - 

Wiere words imply merely ignorance or negligence, without admitting tlu? 
plaintiff to be qualified, and the plaintiff avers that he is qualified, he will he 
bound to prove his qualification. 1 N. R. ‘J04. 210. 

Ill an action for chai^ug the plaintiff with being a swindler, and thre atening 
to have him struck off the roll of uttornies ; held, that defendsint’s threat 
amounted to a distinct acknowledgment that the plaintiff was an attorney, and 
dispensed with further proof. 4 T. R. SGI), 

In an action for defamation, the plaintiff averred that he was a physician, and 
exercised the profession, and that the words were spoken concerning him as 
a physician. The facts were, the plaimift' having practised ihc profession of 
n physician, was called upon to attend a sick person, for whom he prescribed : 
the defendant was employed as apothecary, and made np the prescription : in 
this situation of things the defendant spolce the words charged in the declara- 
tion, which did not impute to the plaintiff any want of qualification by degree, 
but called him by his professional title of doctor, and ascribed to him mal- 
jiractice in his treatment of the patient. Qn. Whether the plaintiff was bound 
to prove that he was regularly gnuluated ? 1 N. R. I9fi. 

Administration . — Exemplification under the archbishop’s seal of administra- 
tion, with the will annexed, is a good evidence though it only recites the fact, 
and sets out the will in heec verba, B. it. H. ] 08. 

Copy of the act book of the ecclesiastical court is evidence of administration, 
and in the first instance. 8 East, 187* 13 East, 232. {d. 238. 

Admiralty , — A sentence of condemnation of a neutral by a British vice- 
admiralty court, is sufficient evidence whence to presume that the ship con- 
clemnetl had been engaged in some illegal transaction, though the ground of 
condemnation do not appear in the sentence. 1 Mars. 39. 

A case on the construction of a sentence of condemnation, wherein the con- 
clusion deduced was, that the vessel was condemned, not because not pro- 
perly documented, but from having simulated papers. 15 East, 3f)4, 

If the acts of condemnation of a ship in admiralty court abroad are lost at 
sea, jiarol evidence shall not be allowed of the reasons of condeinnatiun, what 
w^as lost being only copy of evidence. B. R. II. 304. 

A sentence of reversal, by giving costs to the captor, does not decree the 
original seizure to have been justifiable. 13 East, 304. 

The sentence of a foreign prize court, of competent jurisdiction, on the 
ground of infraction of treaty, however unwarranted, is conciiisive. o East, 99. 
3B.&P.499. 

A sentence of condemnation by a foreign court, of competent jurisdiction, 
proceeding specifically on the ground of infmetion of the treaty between their 
own nation and that of the captured, is conclusive that the treaty was broken, 
though inferences in aid of such infraction were drawn from ex parte ordinances. 
5 East, 99. 

All the sentences of foreign courts, of competent jurisdiction to decide ques- 
tions of prize, are to be received here as conclusive evidence (in fuitions upon 
policies of insurance, e. gr.) on every subject immediately and properly within 
the jurisdiction of such courts, and upon which, through whatever media, 
they have professed to decide judicially. 5 East, 155. 1 8mit]^372. 

2 Taunt. 85. 

The sentence of a foreign court of admiralty is conclusive agmnst all the 
w^orld, in all civil suits, as to all matters within its jurisdiction, and decided by 
the sentence. Dougl. 575. 

A foreign Sentence of condemnation Is evidence of the focts inducing the 
condemnation, and upon which the condemnation proceeds, as of the judicial 
act of condemnation itself. 14 East, 392. 

The sentence of a foreign prize court is evidence onlv of the conclusion on 
VoL. VII. Ff ' xvhic b 
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which the condemnation proceeded, not of the facts stated by way of evidenct. 
3T.R.192. 

A foreign sentence of condemnation, because the master and crew had broken 
their neutrality in the course of the voyage insured, by forcibly rescuing the 
ship which had been seized and carried into port by a belligerent power, 
for the purpose of search, is conclusive of a breach of neutrality. 8 T. R. 
230. ' 

A French sentence, condemning an enemy's property, a ship warranted Ame- 
rican, for want of a list of the crew, as required % a French ordonnance, and 
requisite within the meaning of the treaty of commerce between France and 
America," was held conclusive against the warranty. 7 T. R. G81. 8T.R. 
230. 

'J'he sentence of a foreign court of admiralty, proceeding upon the ground 
of the property not being neutral, is conclusive against the assured, that he has 
not complied with his warranty. 3 B. & P. 201. 499. 

A sentence of condemnation, proceeding on the ground of the want of a 
foreign court of admiralty, is not conclusive evidence that they were not neu* 
tral, unless it appear that the condemnation went on that ground. Dougl. 
575. 

Where the grounds of a foreign sentence of condemnation are detailed 
tlierein, and they lead to a different conclusion to that by which alone the 
sentence would be justified, it is void. 7 T. R. 523. 

A condemnation before the consul of one belligerent state, resident in ano- 
ther, in alliance offensive and defensive with it, has the same effect as if taken 
in the state appointing the judge who condemns. 2 East, 473. 

A sentence of condemnation pronounced by an enemy's prize court, holden 
in a neutral country, is a nullity. 8 T. R. 268. 

IScntencc of a foreign admiralty condemning a ship ns unht, cannot be read 
in an actiotroii the charierparty, which is a contract under seal at land. Str. 
1078. 

The sentence of a foreign court of judicature, touching the construction of 
an English policv, is not binding, since that can only be. determined by the 
particular law oi England. 1 T. R. 323. 

A foreign sentence, condemning a neutral vessel for the breach of an ex parte 
ordinance of the foreign state, but to which the neutral had not assented, is 
void. 8T. R. 434. Id. 662. 1 East, 663. 

A condemnation by the enemy of a neutral ship, for the breach of an ex parte 
ordonnance, is void. 16 East, 176. 

A case in which a foreign sentence was held of no avail, as between the 
underwriter and assured, from the construction given to a memorandum on the 
policy. 3B.&P.499. 

Affidavit , — An affidavit hied in court on a motion may be read in evidence at 
the sittings in the same court, without proof of its being sworn. 2 Bl. 1190. 

Affirmative and negative . — ^The point in issue is to be proved by the party 
who asserts the affirmative. 4 T. R. 33. 

The negative of any question must be proved by the party asserting it, where 
the law presumes the allirniative. 3 East, 192. 

Where one party charges another with a culpable omission, or breach of duty, 
he must prove the charge, though it may involve a negative. Hence, in an 
' action by the owner of a ship, brought a^inst the defendants for putting on 
board combustible articles, without giving due notice thereof held, that it 
lay upon the plaintiff to prove this negative averment. 3 East, 192. 

It is a general rule, that averments, the falsehood of which lies wholly within 
the knowledge of one party, will be taken for granted until he shews to the 
contrary. 1 T. R. 648. 

Where issue is upon the life or death of a person, the proof lies upon the 
party 4vho asserts the death, 2 East, 312. 
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Allotcance in eijre . — Two allowances in eyre temp. Ed. 1. and judgment in 
trespass teinp. Ed. 3. are not conclusive evidence right to x^reck. and usage 
for 92 years last is stronger. ►2Wils. 23. 

Answer. — Statements as liearsay are not evidence for deponent, on ansxvcr 
produced against him. 2 11. & P. 542. 

Articles vfwar. — Proof of articles of war may be by those pxirporting to be 
|)rintcd by the king s printer. 5 T. H. 43(i. 

Armtf Commissioners, — ('ertiiicatc of the commissioners for stating the army 
debts, conclusive. Sir. 481. 

Hut it must be signed by them sitting upon the commission. Str. 508. 

Assignment. — As against the assignee of an estate, documents relating therctii 
are presumed to have been handed over to him ; hence, secondary evidence is 
admissible after notice. 1 0 East, 9 1 . 

Aplaintior producing the original lease of a longterm, and proving possession 
for the last seventy years, all mesne assignments will be presumed. 2 Blk. 

Award. — A copy of an award, the original being lost in a mail robbed, w 
evidence. Str. 52(i. 

Jhtnkrupicij. — ^'Phe depositions of the ai‘t of bankru])tcy, when recorded ac- 
cording to the St. 5 G. 2. c. 30. s. 41 . arc evidence in an ac.tioii of law to prove 
the precise time xvhen the act of bankruptcy wascominilted, if speciTied therein. 
Dougl. 257. 

Though taken fifty years before. Str. 920. 

So ill an action against the assignee of a bankrupt for a creditors share under 
an order of commissioners of bankrupts for a dividend, the proceeding.^ before 
the commissioners are conclusive evidence of the debt. Dougl. 407. 

Entry in a bankrupt's books, before the act of bankrupt(*Y« is evidence. B. R. 
H. 378. 

In an ac^tion iiy the assignees of a bankrupt, the bankni[>t's declarations nt 
the time of his absenting himself from home, arc evidence to .shew liis motive. 
5T. 11.512. 

Where, to an at*tion by the a.s.sigiices of a himknipt, for a debt due to the 
bankrupt's estate, the defoiidant set off notes in his possession issued by the 
bankrupt before the bankruptcy; proof that notes to the amount of the set>oiV 
came into his hands three or four weeks before the bankruptcy was held surti- 
cient evidence from which the jury might infer that he was in ])ossession of them 
at the time of the bankruptcy, without identifying them with the notes pro- 
duced. 2 Mars. 209. fi Taunt. 517. 

Where a parly* on his examination before commissioners in bankruptcy', 
produced a bill of sale from the banknipt, and admitted the execution of it m 
his deposition, thal was held sufficient evidence of it against him in trover, 
brought afterward.# bv the assignees* for the goods taken under it. 5 T. R. 
36(5. 

• Baron and Feme. — A married woman, separated from her Imsbaiul, bccfuncs 
entitled to an estate, the premises having been devised to a trustee, to pay unto 
or permit her (then single) to receive the profits. The trustee for several years 
receives rent cxpres.s]y for her use, from a person in possession, which he pays 
her. Held, that an authority from the liusbuiid to recognize the party as tenant 
might be presumed. I Taunt. 367. 

Bastard. — On a question of legitimacy, the declarations of deceased persons 
supposed to have been married (who might themselves be examined, if alive) 
are admissible to disprove the fact of marriage. 6 T. 11. 33Q. 

Sentence in ecclesiastical court for fornication, &c. in a criminal way is not 
evidence against the issue, otherwise if a sentence on the point of the marriage 
and no collusion. 2 Ves. 243. 

Bill i« equity. — A bill in equity is evidence only of its own existence, and that 
its contents were in issue. 7 T. R. 2. 

Boundaries, — Hearsay evidence is admissible on a question of parochial or 

F f 2 manorial 
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manorial boundary, although the persons who had been heard to speak of the 
boundary were narishioners, and claimed rights of common on the very wastes 
which their declarations had a tendency to enlarge. 14 East, 331. 

Collateral facts, order to shew the necessity of calling in the aid of the 
militar)' to execute process, proof of acts of violence by the mob, collected in 
unother quarter, but collected for the same purpose as those about the plaintiff’s 
house, is admissible. 14 East, 183. 

College sentence. — A sentence of expulsion from a college in one of the uni- 
versities is good evidence, unless reversed by appeal ; and while it continues 
unreversed, no evidence can be admitted to prove its irregularity. Cowp. 31.5. 

Commissioners. — The judgment of commissioners directed by statute to be 
final, cannot be questioned in a collateral proceeding. 2 B. & P. 39 1 . 

Common. — On a question, whether certain lands, which had been approved 
from a waste, were subject to a right of common, several counterparts of old 
leiises, kept among the muniments of the lord of the manor, by which the land 
ajipcarcd to liave been demised by the lord free from any such charge, were 
allowed to be evidence for the plaintift' claiming under the lord of the manor, 
though possession under the leases was not shewn. 5 T. R. 412. 

Comparison of hands, — Evidence by comparison of hands is admissible where 
from lapse of time no better evidence is attainable. 7 East, 282. a. 14 East, 
328. 

Conslrmtion. — "J1ic construction of writings is for the court, not the jurv. 
IT. 11. 1 72. Id. 674. . . ! 

Conviction, — No record of a criminal conviction can be given in evidence in 
a civil suit ; for it might have been on the evidence of a party interested in the 
civil suit, Ih R. 11. 311. Therefore if A., convicted of forging a note from B. 
to himself, sues for other notes from B. to his intestate, and reads a deposition 
of a <lcad witness to prove B.'s owing the notes in question, and the same wit- 
ness has sworn to B.’s owning the forged notes yet the record of conviction for 
forgery cannot be read, but the forged note may, and the marks of forgery 
shewn. Ibid. Vide in tit. Justices of Peace. 

Copy .—-And on refusal to produce an instrument after notic^e, secondary evi- 
deuce is admissible, whether m criminal or civil suits. 2 T. R. 201 . n. Id. 1 99. 

And even such notice is unnecessary, when from the nature of the proceeding 
the one party is aware that the other means to charge him with the possession 
of it. 14 East. 274. 4 Taunt. 865. 3 B. & P. 143. 

The notice to produce should be given to the suitor s attorney, even in cri- 
itiinal suits. 2 T. R. 201. 3 T. R. 306. 

And where a loss is supposed, proof that no place or person can be disco- 
vered, dispenses with search. 4 M. & $. 48. 

A deed consisted of two parts, of which one was destr<yed, and tlie person 
having the other, had said ho could not find it. He was not subpoenaed. Held, 
that parol evidence was inadmissible. 6 T. R. 236. 

An apprenticeship deed consisted of one part, in possession of the apprentice, 
who, on application shortly before he died, said he had burnt it ; the executrix 
of the master said she knew nothing about it. Secondary evidence was held 
admissible, without further search. 4 M. & S. 48. 

Defendant in ejectment refusing to produce the lease in her custody, an 
attorney who had read it was allowed to give evidence of the contents. 
Str. 70. _ 

Where an original is of a public nature, and would be evidence if produced, 
an immediate sworn copy thereof will be evidence. 3 Salk. 154. 

A survey of a religious house (in the first fniits office), though the commission 
is lost. 1 Wils. 170. 

The copy of an old agreement, where the original is in the Bodleian, whence 
the Oxford* statutes prohibit it to go out. Bunb. 189. 

Public writings may be proved by the original. 16 East, 208. 

Though a stamp be imposed ii|K)n the copy. Ibid. 


Public 
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Public writings may be proved by an examined copy : Uius, an entry in land- 
tax assessment book. 2 T. R. 234. 

An answer may be proved by an examined copy. 16 East, 334. 

The copy of a copyholder s admittance of thirty years stuiiding is evidence^ 
though not signed by the steward. 2 Atk. 44. 

Proof of East India Comiiany's transfer books may be by copy. Doiigl. .0D3. n. 

Marriage registers may be proved by copy. Doiigl. 174.r>94. n. 

Corporation-hooks , — ^Corporation hooks, when publicly kept as such, and the 
entries made by the proper officer, are evidence. Str. 93. 

Corporation books are not evidence for the coqioration against a stranger. 

Copies of corporation books, or of a poll, arc evidence . and in that case 
R. R. will not order the original to be produced without particular reason. 
JStr. 307. VVilles, 422. 

A letter fifty years old found in the coqioration chest, is not a corporate act, 
so as that a c*opy of it may be evidence, but the original must be produced. 
8lr. 401. 

Counterpart , — The averment that “^by an indenture" may be proved by the 
part executed by the defendant. .5 T. R..465. 

Court Rolls,-— -The c'ourt rolls of a manor arc evidence of the mode of descent, 
though no instances are sliewn. o T. R.'26. Of customs. 10 East, 520. Ibit 
jiresentments by homage restricting the lord's right, in respect of parcel of his 
demesne land, w turn so many cattle only on the waste, not acted on, have no 
weight against a uniform contrary usage. 2 M. & 8. 440. 

Court-martial , — Sentence of accjuitUil by a court-martial is not evidence of 
the illegality of an iinprisonment. 4 M. & 8. 400. 

Crown Hccnre , — ^'riic contents of a licence from the crown, when lost, must 
be ]iroved by the registry at the secretary of state’s ollice. 2 Taunt. 237. 

Custom. — Usage, when evidence, though not ancient, yet unopposed by oppo- 
site testimony, is conclusive. 6 T. R. 430. 

Reputation is evidence on (Questions respecting general customs concerning 
parislies or manors, or the inhabitants of towns and other places. 14 East, 
327. 

'Fo prove the manner of conducting a particular branch of trade at one place, 
evidence may be given of the manner of conducting the same branch at ano- 
ihcr place. Dougl. 510. 

In a question upon the custom of tithing in the parisii of A., evidence that 
c;u(rh a custom exists in the adjacent parishes, is not admissible. Secus, if the 
custom be laid as the general custom of the whole country. Covvp. 807. 

Where a right is claimed by custom in a particular manor or parish, proof 
of a similar custom in an adjoining parish or manor is not admissible evkience. 
(,owp. 807. Dougl. 512. 12 East, 63. 

In an action for a trespass on a close, parcel of a common, defendant justi- 
fied for a prescriptive right of common at all times over the place, Ike. and the 
plaintiff in his replication prescribed, to use the place for tillage, Ike. cpialifying 
the defendant’s general right, field, that reputation was adnnssible to support 
such prescriptive right of tillage ; which affected a large number of occupiers 
within the district. I M. & 8. 679. 

Question is, whether there is a custom within a manor, of barring entails by 
surrender. In support of a .single instance of a surrender by a tenant in tail, 
to the use of a third person in fee, which tenant died about 13 years ago, is 
shewn. Against it, an instance in 1 736 is proved of a recovery suffered by a 
tenant in tail. Held that there was evidence whence a jury might presume such 
('ustom. The surrender was an act done in open court, and has since never 
been controverted. 2 M. & S. 92. 

Where it is contended that, by the custom of a manor, land shall descend to 
the eldest female heir, general reputation of such custom, and instances of its 
having so de.scended, on some occasions, is evidence proper to be left to a jury, 

Ff 3 though 
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though the descent contended for in the particular instance is not exactly 
similar to any of those that are adduced in evidence, as where the estate is 
claimed by the grandson of an eldest sister, and the instances proved are only 
C)f descents to eldest daughters and eldest sisters. 1 2 East, 62. J T. K. 
466. 

The customs of one manor allowed as good evidence of the customs of ano* 
iher man<ir in the three northern counties, because antiently they made one 
earldom. Fort. 41.44. N. Ji. The judges of C. B., barons of Exchequer^ 
declared afterwards that the customs of other manors ought not to have been 
iulmitted as evidence. {Str. 654. \'ide Acc. Doug. 495. 

The custom of archdeaconries in the same diocese, is not evidence of a 
custom in anotlier. ^Str. 957. a. 

* In a suit between a co|)yholder and his lord, the copyholder rests his case 
upon an immemorial (uistom <»f the manor, the existence of which the lord 
denies. At the trial the lord produces the record of a suit by bill in the exche- 
<iuer, 4 ^y. & wherein the parties litigant are described* as lord and copy- 
holder (of the self-same manor), and the parties deposing for the copyholder are 
so described, that if the description be only true, they arc legally coiiqietent to 
give evidence touching the ciistoni of the manor. Their depositions goti) prove 
aeustom ineon.Mstent with that relied upon by the now ))kintiflr; and to dis- 
prove th« existence of such last-mentioned custom, the lord offers them as 
evidence. Objected, 1 . 'fhat the present ]>urlies were not privies to the record 
of the former suit, and tlfcrefore could not be affected by any matter therein 
contained; \l Wds ns inter alios acta, 2. Or supposing that the depositions 
were admissible as evidence id’ re}iutati(m, still that it must be shewn that the 
parties were invested with the characters described in the depositions, and 
having which alone where they competent to depose. Or, everi waiving 
the two iormer object ions, that the depositions were, insuimissibie evidence, 
being <lecluratii>ns made post litem motam. Objections over-ruled, because, 1. 
The ilepositions were not. offered as a record estopping the plaintiff, but as de- 
clarulioiis (if deceased persons, tiiiiching a reputation or received opinion ; their 
simple assertions would have been evid'^nce ; a fortiori those made under the 
sanction of an oath. 2. That at this distJinceOf time, the tact that the wit- 
nesses were clothed with the character in which they deposed must be taken 
for granted ; el.se it would be recpiiring a proof which, in all prolmbilitv, it 
were impos.sible adduce. ,*i. The two customs, the one litigated in’ the 
former, the oilier in the present suit, are different ; the declarations therefore, 
though maile alter the tirst cnstoin was (juestioned, were made before the 
controversy touching the present was raised. 4 M. S. 486. 

Customary . — The customary of manor handed down with the other imini- 
munts, though not signed, is evidence <»fa custom. I T. li. 466. 

Character . — In a civil action the character of the defendant cannot be gone 
into. Anon. Lofft. 321. 

On an information in the exchequer, evidence to character is ina<tiiiissible. 
2 B. & W 532. 

Where a party is allowed to give general evidence of character, he (*annot 
cuter into particular instances. 1 T. B. 754. 

lhalh . — In establishing a title upon a pedigree, where it may be necessary 
to lay a branch of the family out of the case, it is sufficient, primd facie, to 
shew’ that the person has not been heard of for many years, I lilk. 405. 

l*roof by one of the family that a particular person had, many vears before, 
gone abroad, and was supposed to have dicil there, and that the witness had 
^llut heard in the family of his having married ; held presumptive proof of his 
death without lawful issue. !.■» East, 293. 

Decree , — A decree iu equity is inadinisMble without bill and answer, w'here 
it recites proceedings in i>art (uily. IXmgt. 580. 

But it may be pioved i>y copy. (’owp. 17/ 

lu an uctioii on a wiigcr >vheilicr a decree of the court of chancery would be 
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reversed on appeal to the hoa!» of lords, a copy of the reversal is sufficient evi- 
dence, without producing the minute book itself ; such copy need not be on 
stamps. Cowp. 17. 

Deposition , — ^The deposition of a person examined in chancery may be used 
in a suit of law between the same parties if he is dead, cuiuiot attend thro\igh 
sickness, or is not amenable. 1 Atk. 445. 

The court will not give leave for witnesses, prisoners in execution, to be 
examined, and their depositions read in evidence without consent. Uurnes, 
222, 223. 

No examination shall be read, though signed by a magistrate, unless signed 
by the party. B. R. H. 306. 

DuplUate . — Proof of attorney's bill and duplicate original is adnHS.sible. 
2B.&P.237. 

So in the case of a noticb on demand. Id. 39. 

Election , — ^The original precept from the sherilF to the returning officer of a 
borough to proceed to an election, is admissible evidence to prove the allega- 
tion in a declaration that such a precept issued, ^c. Willes, 422. 

Entries and declarations , — ^'fhe declarations of deceased persons are admis- 
sible in cases where they appear to have been made against their interest ; as, 
entries in their books charging themselves with the receipt of money on account 
of a third person. 4 T. K. 514. 669. 

Declarations by a deceased tenant, who held under both A. and B. are ad- 
missible to prove whether certain lands are parcel of A. s or B. s estate. ^T. U. 
r^3, 

To prove seisin in a devisor, the declarations of a deceased occupier of laud 
that he held as his tenant, are admissible evidence. 2 T. R. 55. 

The cle(‘laration of a deceased occupier of land, tliat he rented it under a 
certain person, is evidence of th^t person’s seisin. 4 Taunt. 16. 

Admissions by the deceased, that a chattel claimed as a heriot by custom 
was given by her to A., are evidence for A. against the lonl. 1 I'aunt. 111. 

In ejectment by the first tenant in tail, under a settlement (t)y which an 
estate was limited to A. for life, remainder to B. for life, remaimier to C.’s 
eldest son for life, remainder to C.’s eldest son in tail, ^c. with a power to the 
tenants for life to gram leases, on condition of reserving the antient rent) 
against the defendant who claimed as lessee of C. to reem er a part of the 
estate, which as the lessor of the plaiiitilf complained, had i)cen demised for less 
than the antient rent. Held, that a letter addressed to R. by one inlituately 
acipiainted with the property, purporting to be a particular account of tbe 
antient rents at that time, and recogni/ed as such bv B., and preserved by tiie 
successive owners of the esteite, was admissible against C., a succeeding tenant 
for life. .'3 Smith, 254. 7 East, 279, 290. 

Where the (piestioii is, whether a certain waste is tljc soil of the defendant, 
entries by a steward, since deceased, of money received by him from ditferent 
persons, in satisfaction of trespasses committed on the waste, are evidence to 
siiew that the right t(» the soil is in his master, under whom the plaintitf 
elaims. 4T. R. 514. 

Entries by deceased officers of a township, of the receipt of money frviin the 
officers of another township, for a proportion of the chnrcli rates, are admis- 
sible to prove the liability of the township paying to repair. 4 T. R. 669. 

Where the question was, whether certain lands described in ancient title- 
deeds were the same for which certain rents h.id been at several times paid, 
held that entries made by a deceased person under whom defendant claimed, 
acknowledging the receipt of rent for the premises in question, were not ad- 
missible evidence for the defendant. 5 T. R. 121. 

A written memorandum by a deceased man-midwife, stating that he had de- 
livered a woman of a child on a certain day, and referring to his ledger, in which a 
charge for his attendance is marked as paid, is evidence upon an issue as to the 
child’s age. 10 East, 109. 

A paper 
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A paper signed by many deceased coypholders of a manor, importing what 
was the ^neral right of common in each copyholder, and agreeing to restrict 
it, is evidence of reputation, even against other copyholders not claiming under 
those who signed it. 13 East, 10. 

Acts of ownership exercised over one part of a waste, arc evidence to rebut 
a presumption that another was inclosed by grant from the lord. 1 , Taunt. 208. 

An entry in an attorney’s debt bemk may be read alter his death to prove 
that a deed was made. Sti\ 1 1 28. 

A deceased attorney’s book, charging for engrossing and registering a lease 
on a particular day, which was after its date, was received as evidence to shew 
the cxsu:t day of its execution. 15 East, 32. 

Exetmlor . — CJn a special plme administrnvit, and issue thereon, if assets be 
proved in the defendant’s hands, he may give evidence of the payment of other 
debts with those assets, previous to the action brought. 

Exlorlion . — In debt qui tain for extorting illegal fees, if the plaintiff set forth 
the judgment on which the writ was founded, he must also prove it. 2 Bl. 
1101 . 

Fee. — How far possession of twenty years is evidence of a fee, and when it 
may be presumed. Cowp. 590. 

Foreign attachmtml . — A condcmmuioii in a foreign attachment, which appears 
to be subsccpient to action in C. B., is no evidence. Barnes, 195. 

Foreign laws . — Foreign laws must be ])roved as facts. Cowp. 174. 

Forgery. — On an inoictment for uttering a bank note, knowing it to be 
forged, jiroof that the prisoner had passed other forged notes of the same kind, 
ts evidence that he knew the note in question to be forged. 1 N. U. 92. 

Gazette. — ^’Fhe Gazette is evidence of any acts done by, or to, the king, in his 
regal character. 5 T. 11. 436. 

Grant.'^K grant of one moiety is evidence that the grantor has the other 
moiety. 5 Taunt. 257. 

Inclosurc. — When an award under an inclosure act is ambiguous, a subse- 
quent usage is admissible in explanation in relation to a road. 5 'raunt. 

752. 

Incumbent. — la an action by an incumbent for money had and receivecf, 
against one who has taken the fees due to him in right of his living,^ is not 
necessary for liic [daintilT to prove his having read the arlicles, tkc., unless 
something appear to raise a presumption to the contrary. 2 Bl. 852. 

Imiehitalus avvount . — Under an indebitatus count, as many dilTcrcnt con- 
tracts may be given in evidence as the plaintilY pleases. 2 Taunt. 46. 

Indorsement. — ^The indorsement of a registration in Ireland on a deed exe- 
cuted there need not be proved. 1 T. 11. 55. 

Inquisilion.-^A commission of inquiry under the exchequer seal, and an in- 
quisition taken thereon, is admissible but not conclusive evidence of lands 
having been ]iart of a priory, though party to the suit was no party under this 
commission. 1 B. M. 146. 

An inipiisilion post mortem^ traversed, and trial whereon, though voidable, is. 
evidence. 8tr. 308. 

Insolvent debtor. — Duplicate of Insolvent debtor’s discharge at sessions is evi- 
dence of his discharge. B. U. H. 145. 

But not of any fact which is the foundation of their jurisdiction. B. U. H. 
145--186. 

If it recites that due notice was given, and the person who gjive the notice is 
dead, it shall be evidence that thirty days notice was given. B. K. 11. 186. 

Inspection of evidence. — ^The court, in compelling the production of evidence, 
will impose sucli terms as may secure the party from penalties, to which the 
production might otlierwise expose him. 2 Taunt. 115. 

Application to enforce inspection of writings cannot be made before issue 
joined. 2 Blk. 877. 

An adverse claimant having no interest in title deeds, has no right to inspect 
them. 3T. 1M42. 

A plaiiitiiT 
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A plamlKT&hall be obliged to produce his books relative to his dealings with 
defendant. Str. 1130: 

If the deed on which plaintift’ is suing consists of one part "'nly, and is in 
defendant's possession, the court will compel him to permit the ])laintifrto copy 
it. 1 Tuiint. 38<). ; though he is seeking to discover a defect therein. 4 Taunt. 
666 . 

'Where it consists of two parts and plaintiff's one is lost, the court will not 
compel the production of the defendant s. 1 Mars. 610. 6 Taunt. 30-*. 

Where the purpose is to have the writing stamped, either party to a suit is 
com])ellable to produce it. 4 'Jaunt. 157. 

The plaintiff (the original party), is not compellable to produce the instru- 
ment on which he is using, for inspection, on suspicion tliat it is forgcii. i .11. 
&P. 271. 

The underwriter may have a rule fur the inspection of ail letters and papers 
directing the insurance. 2 T. U. G^^3. 

'i'he bankrupt is not entitled, previous to trial of an action disputing the 
bankruptcy, to inspect the proceedings in bankruptcy, lie must subpoena the 
clerk of the commis.<ion. Lofft. 80. 

A creditor is entitled to inspect such proceedings, for purposes connected 
therewith. Ijofl>. 80. 

In trover l)y bankrupt assignees, the question being, whether the bankrupt 
sold the goods, the defendant had' leave to inspect his sale books. Jbid. 

A witness subi)mnaed, duces tecum^ should always have the writings ready 
for production. 0 East, 485. 

Corporations) sued by each other, are entitled to inspect corporation books. 
1 H. iJ. 206. So, one sued by one corporation, but who claims an exemption 
as freeman of another, is entitled to insj)ectthc books of the latter. 1 T. U. 689* 
Bui a stranger, sued by a corporation lor toll, has no right. 8 T. 11. 590. .The 
ri^ht, under 3 (leo. 3. c. 15. extends to all books, ])a])ers &e. containing entries 
ot admissions of freemen. Cowp. 192. 

A rule can only be granted w’here a cause is pending, and only then of a li- 
mited inspection ; but the rule is of course. Koran unlimited inspection, the 
course is by inandainiis. 3 T. 11. 579. 1 T. K. 689. 3 T. H. 303. 

The obligation imposed upon tbe officer by 32 Ci. 3 c. 58., docs not oblige 
him to grant inspection of books containing the orders for, and memoranda of, 
admissions and swearing in. 3 M. & S. 223. 

If two arc bailiHs, both arc suable jointly, for refusing an inspection under the 
statute. Cowp. 1 92, 

A mandamus lies to itiforce inspection. 3 T. 11. 141. 

Every member of a corporation has a right to look into the books of the cor- 
poration for a matter that concerns himselt^ though the corporation is not a 
party in the di.spute. 8tr. 1223. 

If there be a rule nisi for information quo warranto the court will make rule 
for defendant to inspect charter and corporation books. B. 11. II. 245. 

An elector, officer in post-otlice, sued on 9 Ann. has a right to inspect cor- 
poration books where the freemens' names are enrolled and to take copies. 
Barnes, 235. 

IMaintift' in trespass for distress for a fine set by the lieutenancy of London 
shall have leave to inspect their books and take copies, but the commissioners 
shall not attend with the books. B. II. II. 128. 

A stranger affected by a bye-law has a right to, inspect and take copies: 

A lessee of the dean and chapterof Canterbury, defendant in ejectment at 
the suit of their trustee, shall not have liberty to inspect their books. Andr.47. 

The court will not make a rule to inspect the books of a company plaintiff, if 
it is not a public company but defendant may give notice to have them pro- 
duced at trial. B. R.II. 130. 

The books of a company not a corporation nor trustees for a party shall not 
be inspected. Barnes, 36. 


A com- 
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A company (as the East India company) shall not be obliged to produce 
books of letters in a cause where they are not concerned. Str. 646.‘ Str. 717^ 

On an information against justices of a corporation,' for taking money for 
granting ale-licences, prosecutor shall not have a nde to inspect the corpora- 
tion books. Str. 1210. 

On a rule to shew cause against information quo warranto^ by what right de- 
fendant claims to hold a court Jeet in a borough, defendant shall not have a rule 
to inspect the corporation books, for it is a matter of private claim between 
the parties. Str. 1203. 

Every one has a right to inspect the books of the sessions, for they are public 
books. 

If a man sued and tiikcii in execution in a court of conscience, brings tres- 
pass, &c. for it, he shall have liberty to inspect the books as far as relates to the 
suit against him. Str. 1242. 

The right to inspect cmirt rolls does not depend on the pendency of a suit- 
10 East, 235. 7 T. R. 740. Inspection will be granted on a prima facie title. 
10 East, supra. And to ascertain a right (to cut timber, e. gr.) which the lord 
disputes. 4 M. & 8. 102. 

Rut if lord of manor brings ejectment for lands, claiming them as copyhold, 
against defendant, who claims them as freehold, defendant shall not have nile 
to inspect the court rolls. 1 Wils. 104. 

The tenant of a manor has a right to inspect the court-rolls ; but he cannot 
have a rule for it without affidavit that he has applied for it, and been refused. 
Rarnes, 230, et seq. 

The court will order a justice of peace to give copy of information, and to 
produce the original (at trial for false imprisonment against informer), and 
constable to produce warrant. Barnes, 408. 

In ciise of pleading letters patent not inrolled, on affidavit of the fact, the 
other side will be ordered a copy. 1 T. li. 149. 

l\)st-otfice not obliged to produce books in suits where they are not party. 
Str. 1005. 

Defendant, holder of stakes at a horse-race, shall give plaintiff copy of the 
racing articles. Ikirnes, 439, 

Inspection of custom-house books refused in a suit concerning the amount 
of a brunch of the revenue, between two not interested. 2 T. R. CIO. 

On an issue to try a modus, the plaintiff may be ordered to produce the 
bcMiks of former rectors, if thev have been produced at the hearing. Runb. 
143. 

Defendant, lord of a manor, who insists on a modus, not obliged to produce 
court rolls to shew what [iroportions of it are paid by the other defendants, 
tenants of the manor. Runb. 2C9. 

On an information by attorney-general against vice chancellor of Oxford, for 
misdemeanor in his office, the crown shall not inspect the archives and 
statutes of the university. 1 A\41s. 239. 

//i.vMru/icf'.— Rill of parcels from a merchant abroad, with liis receipt to it 
proved, is evidence of property on an action on policy of insurance. Str. 
1127, 

Joint tt nancy . — Payment ot one entire rent to the cterkof seven trustees of 
a charity, coming to their title at different times, is primn facie evidence of 
a joint title. 1 2 East, 22 1 . 

Journals . — Proof of parliamentary journals may be bv copy. Dougl. 593. 
Loffl. 387. 428. 

The journals of the house of lords arc inadmissible even in criminal casesw 
R. R. 11, 108. 

Judgment . — A judgment directly u|>ou the point, is as a plea, a bar between 
the same parties and their privies. 3 East, 34(). 

Where a particular question, such as whether an annuity is valid, has been 

directly 
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directly determined by a court of competent jurisdiction, it eannot be raised 
again. (iT. H. 471. 

If a court has jurisdiction to determine a matter of fiict, — ihu? the reasona- 
bleness of charges, their decision is final. 2 M. h S. 3‘2l. 

The judgment of a judge dv facto only, whether in a criminal or civil pro- 
ceeding, cannot be impugned. 2 T. R. 87. 

The sentence of a court having no original jurisdiction, is a nuUitv. 

3 T. R. 267. 

A judgment, thougli not entered up, cannot be proved by the iudgment book, 
at least not without notice tt» produce the judgment j)aper. 2 N. R. 474. 

In an action upon the judgment of a court in a foreign country, the sentence 
must be proved b> proving the hand-writing of the judge of the court who as- 
cribed it, and the authenticity of the seal athxed. 3 East, 22 1 . 

Ma/U ioud prosecution . — If two are indicted ami accpiittcd, and copy of in- 
dictment granted to one only, the other may read it in evidence in action for 
malicious prosecution. Sir. 1122. 

Marriti;»c. — An atlidavit of the deceased allowed to be read in confirmation of 
other evidence to prove his marriage at the Fleet, though taken before a surro- 
gate, when nothing before ecclesia.stical court. Sir. 3r>. 

Sentence in the .spiritual court in a cause of jactitation, is conclu.sive evidence 
against a marriage. Str. IHiO. 961. Vide Ambler, 7.'>6» ucc., though 
liiere is an a[)peal entered, and though sentence was given after ii»^nc joined at 
common law. B. R. H. 11. 

Sentence in spiritual court in a cause of contract is conclusive evidence on 
fion assumpsit pleaded in an action on contract of inarriairc. Str. 961. 
B. R. II. IS. 

Monastenj . — A book found in the herald's olfice, purporting to be an account 
of the po.sscssions of a inomtslery, is not evidence ofthat fact. 2 Anst. 601. 

Motive . — When an act has been done, to wliich it is necessary to ascribe a 
motive, what tlie person has said at the time is admissible, for the purpose of 
explaining the act. 6 T. R. 512. 

Nisi Prius Roll . — ^The nisi prius roll is pruna facie, evidence of the time at 
which the action was commenced. 1 B. & P. 263. 

Office . — If a defendant has held himself out as filling a particular character 
or situation, or has acknowledged the plaintitf to be invested with such, as by 
observance to him of a ihity which the plaintiff could only have exacted, by 
holding the particular ofiice, he must be presumed to be invested with it, for 
the purposes as well of penal as of other actions. 3 T. U. 632. 

Officer . — Where a person is required to do an act, the iu»t doing of whicli 
would make liim guilty of a neglect of duty, it slutH he intended tliat he has 
duly performed it, unless the contrary be shewn. 3 East, 192. 2 Blk. 851. 

3 Wils. 355. But if it be shewn that since the time when the act must be pre- 
sumed to have been performed, a state of things has subsisted inconsistent 
with its performance, that is evidence to shew that it never took place. 2 M. 
8c S. 558. 

In the case of all peace officers, justices of peace, constable.s, 8cc. it is suf- 
ficient to pr(»ve that they acted in these characters, witlinut producing their 
appointments. 4 T. R. 366. 

In a ijui tarn action against a collector of taxes, it is not necessary to give in 
evidence his warrant. Proof that he has acted as collector is sufficient*. 
Wightw. 67. 

Ouster . — Judgment of ouster against biiilifTsof a corporation, is good evidence 
against one making title, as elected under their baililfship. Str. 1109. 
Oioiership . — Possession i.s presumptive proof of ownership. 4 East, 130. 
Parish Pegisttr . — If there is a general register book of a parish, into which 
the entries of baptisms arc made every three months from a day-book, into 
which they arc made immediately, the first is the register and evidence, and the 
day-book not, ihougli iliey differ, or any thing omitted in the register which 

appears 
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appears in the clay-boo]c ; as B. B! to signify base bom. Per Probyn and Lee J * 
contra Page J. Str. 1073. 

Parliament,-^ A inember of parliament moving to be discharged on privilegef 
must produce in evidence the return of his writ of election. 2 Bl. 7o8. 

Parol evidence. — Parol evidence shall not be admitted to annul or substan- 
tially vary a written agreement. 3 Wils. 275. 

^ where A. had two fields called Millcroft and Borehani, and B. came to 
an agreement in writing with A. to exchange with him a copper-mill, &c. in 
consideration that A. would permit him to take the grass and vesture of hay from 
offBorehatn, whicli writing was signed by both parties and attested ; it was held 
that the witness should not be permitted to give evidence, that it was under- 
stood that A. should have the grass, &c. of Millcroft. Ibid. 

So, parol evidence shall not be received to prove an additional rent payable 
by a tenant beyond that expressed in the written agreement for a lease. 

Nor shall parol evidence be admitted to explain a writing, where the meaning 
is ]dain. Str. 794. 

As if a man agree in writing to sell Blackacre for lOOOZ., parol evidence shall 
not be admitted that he intended Whiteacre should also pass. 3 Wils. 
276, 7. • 

So if a man devise in these words, ‘*I give to my loving brother 10001., and 
in case of his death to his wife,” if the husband survive the testator the legacy 
vests absolutely in him, and after his death his wife executrix shall not be per- 
mitted to give parol evidence that the testator had said in extremis that he 
meant only to give his brother the interest of 1000/., and that the wife should 
have the principal ip case she survived her husband. 

But where the meaning of a written instniment is ambiguous, parol evidence 
may sometimes be admitted to explain it; as if there be two persons of the same 
name, or two pieces of land of the same name, parol evidence may be admitted 
to shew which of the two persons is meant in a will, or which of the two pieces 
of land in a deed. D. 3 Wils. 276. 

Where terms of agreement are reduced to writing, the writing is ihc only 
efficient medium. 3 T. R. 406. 1 N. R. 270. 2 Blk. 1249. 

An agreement by parol, though in terms professing to be a substitution for 
one under seal, in respect of the same subject matter, is nevertheless valid, if 
it is to take effect before the time limited in the other. 12 East, 578. 

Patron . — If the patron\s name in an institution is left blank in the bishop s 
register, parol evidence may be admitted to prove who was patron. R. on 
error from Ireland, I Wils. 215. 

Payment. -^Indorsement on a bond, of interest paid within 20 yewrs, is evi- 
dence though under the hand of the obligee, if it was made before’ it could be 
thought necessary to encounter the presumption, btr. 826. 2 Ld. Ravin. 
1370. 

But if the indorsment is after the presumption has tiiken place, it is not evi- 
dence. Str. 827. 

Pedigree . — A visitation made by the heralds, entered in their books, and kept 
in their office, evidence of a pedigree. Sir. 1 62. 

So the minute book of a former visitation signed by the heads of the several 
families and found in a private library. Str. 162. 

The dcclanuions of a deceased parent, though they are evidence of the tiine 
of a child’s birth, are not of the nlace. 8 East, 539. 

A will by an ancestor is evidence on a question of pedigree (though it be 
found cni^elled, and not known to have been proved or acted on) if it appears 
to be treated as a paper relating to the family. 1 1 East. 504. 

Presentation . — ^The copy of the bishop's institution book is not admissible 
to prove a presentation. 3 Wils. 366. 

Printed and written stipulations.-^Where printed and written stipulation^ 
are at variance, the written shall be preferred. 1 Taunt. 391. 

Privfj. 
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Pricy.— A survey taken by one under whom the party who produces it claims, 
cannot be given in evidence, the other party not being privy. ‘ Str. ,95. 

Process, — Evidence of Uie day when a writ was actually aiied out, may be 
admitted to obviate the fictitious relation of a declaration to the first day of the 
term, and thereby shew that the cause of action arose subsequent to Sringing 
the suit. 3 Burr. 1241. 1 Blk. 312. 3\Vils. 461. 2 Blk. 924. For in 

suits by bill, the memorandum is only presumptive proof of the time the sivit 
was commenced ; the real time, therefore, may be shewn by the defendant. 

4 East, 7.5. 

If a slieriff s olhcer on a fi. fa, take the goods of a stranger, to an action 
by the stranger, the oflicer must not only produce the Ji^ fa. in evidence, but 
also a copy of the judgment on whiidi the Ji^fa, was issued. 1 Ld. Ravin. 
733. 2 hi. 701. Vide Doii^. 4 1 . Escape. (B 1.) 

Promissory note. — If an original note is lost, and a copy offered in evidence, 
the court must 6rst be satisfied of the genuineness of the original. 1 Atk. 
446. (a.) 

Quantum meruit . — On a (yr/anit/m mcmi/ for work and labour, the defendant 
may give evidence that the work was not done well. 3 Smith, 486. 7 East, 
479. 

Receivers books. — Receiver’s books may be determined to be such by inspec- 
tion. 10 East, 206.; but evidence that the receivers of an ecclesiastical 
corporation have, for the last sixty years, kept their books in the same form as 
certain antient books were kept, is inadmissible to prove that these also were 
receiver’s books. Ibid. 

Recitals. — ^"J'he recital of a fact in the counterpart of an indenture, is evidence 
against tlie party by whom the deed is executed. 5T R. 465. 

Record. — ^An officer may be examined as to the condition, but not as to llic 
matter of a record. Str. 210. 

Renunciation of a ri^ht. — Where a treaty is jiroved between two, for the re- 
nunciation by the one of a right of motion against the other, as the basis of 
an agreement between them, and it is also proved that the latter has renounced 
all knowledge of such an agreement, the pre.suniptions are, that none was con- 
cluded, and so tlic former may .sue on his original right. .3 B. fk P. 630. 

Reputation. — In (jiicstions concerning public rights, commoh reputation is 
admitted to be evidence. 14 East, 329.- 

Where general opinion is evidence of a general right, the tradition of a par- 
ticailar fact, said to have been done in the exercise of that right, will not be 
evidence. .0 T. 11. 123. 

Reputation is not evidence of private rights ; thus, a grant of the privilege of 
cutting wood cannot be presumed from a reputation of the party’s right to that 
privilege ; nor where it is claimed by the tenants of a manor against their lord. 
2M. &8. 494. 

So, a question as to the boundary between two esUites. 14 East; 331. 
327. 

Evidence of there being a known distinction in the manor between old and 
new land, — that, in fact, the plaintiffs freehold tenement lay within the boun- 
dary of the new land, — of reputation, and of acts of taking coal under the lands 
of other freeholders within the same boundary, — is inadmissible to prove that 
the lord was cntilk'l lo the coals under this freehold. • 1 M. ^ S. 77. 

In trespass for cutting down the plaintiff’s trees, the defendant pleaded his 
soil and freehold in the close upon which the trees were growing, &c. ;• the 
plaintiff replied, that the trees were his trees, and freehold. It appeared, on 
the trial, that the trees in question grew in a woody belt of considerable extent , 
entire and undivided, which encircled the plaintiff s manor, and lay contiguous 
to a number of closes belonging to sevi vx\ owners, one of which closes wm that 
of the defendant. Evidence was admitted of several acts of ownership in dif- 
ferent parts of the belt, by those under whom the plaintiff claimed, which had 
been acquiesced in by the owners of the adjoining lands. 14 East, 332. 

StuL 
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f ea^.— -The fact that a seal annexed to corporate proceedings! as such, must 
be proved by one^ acquainted with the impression ; but not that of its annexe- 
lion. 8T:R. 303. 

The proof of the seal of a foreign court must be by one acquainted with its 
impression. 3 East, 221. 

' Stomps.— 'A bond in the condition whereof a mortgage demise is contained, 
need not have two stamps. Barnes, 463. 

A deed is good evidence if stamped when produced at the trial, though not* 
stamped when executed or when first produced. Str. 624. 

But annexing another piece of parc^ient with a stamp upon it will not do; 
this stamp must be on the parchment itself (and to obtain this the penalty must 
be paid). Str. 716. Ld. Kaym. 144*5. ^Vide in tit. Stamp. 

Statute. — ^'rhe printed statutes examined with the parliament roll are evi- 
dence. Str. 446. 

Terrier . — A terrier is not evidence, unless it come from the registry of the 
diocese, nr a copy from the parish registry, if the original is lost. 2 Anst. 387. 

Trcipaw.— No new matter foreign to the issue joined is admissible in evi- 
dence ; therefore if to an action of trespass and false imprisonment, the defen- 
dant plead matter which amounts to a justification, and the plaintiff reply 
generally, de injuria sua propria ahsque tali vausa^ he cannot give in evidence 
.my thing in avoidance of the justification, as a refusal to admit the plaintiff to 
bail where the offence for which he was caimnitted was bailable. 2 Bl. 1165. 

Vcrdhct’^On questions of public right a verdict is evidence between third 
persons. 1 East, 355. 

A special verdict, to which defendant was no party^ given in a cause in which 
the premises in question were recovered on a general verdict, and the special 
verdict related to other premises, shall not be allowed as evidence even of a 
pedigree. Str. 1151. 

\Vliether the coroner's impiest might be read as evidence agiiinst the execu- 
trix, to wiiose advuntiigc it was dubiiatur. Parker C. J. and Powys *1. pro Eyre J. 
and Pratt J. cont. Sir. 68. 

The postea is no evidence of the verdict, without a copy of the final judgment; 
for judgment might have been arrested or a new trial granted. Str. 162. 

The nisi prius record and the ])Ostea are evidence to prove that a verdict was 
given. Willies, 367. Barnes, 449. S. C. 

Vice consul.^T]\Q certificate of a British vice consul is not evidence of the 
amount of a sale by him, though authorised by the foreign law. 3 Taunt. 
162. 

Writings . — In general, where an instrument produced by the other side 
puqiorts to belong to him, it is admissible for him, without proof of execution, 
or its custody, provided it is of sulficient age, and in f)ther respects evidence. 
5 T. R. 259.’ 

When produced by a party thereto on notice, and who claims an estate under 
it, is evidence for his adversary, without proof of execution, that he took that 
s|)ecific estate. 3 Taunt. 60. 

A writing thirty years old isr admissible without further proof. 2 T. R. 466. 
4 T. R. 709. ; unless a bond, when payment of interest, or other mark of au- 
thenticity, must appear. 1 Blk. 532. 

A grant to an abbey, contained in a MS. entitled secretum abbatis,'* in 
the &Mlleian library at Oxford, rejected, the custody not being the proper 
one. 3 Taunt. 91. 

An old grunt to a priory, brought from the Cottonian MSS. in the British 
museum, was rejected as evidence, as it was not shewn that the possession of 
the grant was connected with any persons interested in the estate. 3 Taunt. 
91. 
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TESTMOIGNE— WITNESS. 

(A) (iBitnefltfli ; tobo 0t)aU not be. 

(Ai .) Non Compos. 

Every witness must be credible. 

And tlierefore, a man of Noti-sane memory shall not be allowed as a 
witness. Co. L. 6. b. 

As, an idiot. 

A lunatic during his lunacy. 

So one within age of discretion. Co. L. 6. b. 

As, an infant, who does not know the nature of an oath. 

So, in an (Ptaie probanda^ a witness shall not be allowed under the 
age of 42 years. Bro. Testm. 30. 

But a lunatic may be a witness, in lucidis intavallis. 

(A 2.) Infidel. 

So generally an infidel shall not be a witness. Co. L. 6. b. Vide 
cont. 2 Stra. 1140. 

(A 3.) Person^ convicted of treason or felony. 

So a person attainted, or convicted, of treason, or felony, shall not 
be a witness. Co. L. 6. b. 

Or of piracy. R. 2 Rol. 686. 1. 27. 

Though it be to excuse a man accused falsely by him and by the in*, 
stigation of another. R. 2 Kol. 686. 1. 30. 

DUi a person pardoned for his treason or felony will be a good wit- 
ness. Per 8 J. 2 cont. Ray. 369. Dub. Ray. 380. K. cont. 2 Bui. 
154. R. acc. for the pardon takes away el rcatum, 1 Vent. 

349. 

So, if he be burnt in the hand for felony ; for tliat is quasi a pardon 
by statute. R. Ray. 369. R. Ray. 380. R. Keil. 37* Vide post, 
(B. 4.) 

So an accomplice in the same crime before conviction. R. Keil. 17. 

Though he has a promise of pardon, and the proi^nisc be not made 
for his evidence. Keil. 18. 

(A 4.) Or any infamous man. 

So a man infamous in any respect shall not be a witness; as, if a 
champion in a writ of right be recreant. Co. L. 6. b. 

If a man be attainted for a false verdict. Co. L. 6. a. 

By the st. 5 £1. 9. if convicted for perjury or subornation, till the 
judgment reversed. 

So, if convicted of perjury at the common law. Co. L. 6. b. 

So, if convicted of forgery upon the st. 5 £1. 14. or otherwise. Co. 
L. 6. b. 5 Mod. 74. 

Or, of a conspiracy at the suit of the King. Co. L. 6. b. 

Convict in pramunire, Co. L. 6. b. 

So, if he had an infamous judgment, and upon that stood in the 
pillory, or tumbrel. Co. L. 6. b. 5 Mod. 74. Sal. 461. 

Or be stigmatized, or lose his cars. Co. L. 6. b. 

Or be whipt for petit larceny. Per St; John at Suif. Ass. 1657. 
Altered by slat. 31 G. 8. c. 35. 

So, 
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So, if he have judgment of the pillowy, though he did not stand there. 
R. 3 Lev. 426. SJ. 68d. 

Or he convicted ofbarretry, though only fined; for the crime makes 
the in&my. R. Sal 690. 

So, though pardoned after a conviction of perjury, he shall not be 
:a witness. 1 Vent. 349. Sal. 689. 

So, a pardon of any crime, after examination, does not make his 
testimony good. R. 3 Lev. 426. 

So an affidavit of such a person in any cause shall not be admitted 
regularly. 

But a conviction of felony, perjury, &c. docs not take away his testi- 
mony, unless the record be produced. 

So a record, by which he is found guilty by verdict, is not sufficient, 
if judgment be not entered. R. 1 Sid. 51. 

So, if he stood in the pillory, where the judgment was not infamous, 
it does not take away his testimony: as, for a libel, or words in slander 
of the government. R. 3 Lev. 426. Semb. 5 Mod. 75. 

So a man convicted of forgery upon the st. 1 H. 5. 3. shall be a 
witness. Co. L. 6. b. 

Or of barretry. Per Gliii and Newd. M. 1957. B. R. Fed Main. cont. 
f wilier. R. cont. Sal. 690. 

So a man outlawed in a personal action. Co. L. 6. b. 

So the pardon of an offence enables him to be a witness, except in 
perjury, where the disability is part of the judgment : as, if the felony, 
&c. of which he is convicted, be pardoned. Per 3 J. 2 cont. Ray. 369. 
Cont. 2 Bui. j54. Dub. Ray. 380. R. acc. 1 Vent. 849. R. Sal. 
689. 

So, if burnt in the hand for felony, for it is quasi a statute pardon. 
R. Ray, 369, 380. Sti. 388. per Trev. 7 An. 

' And proof of the record whereby clergy is granted is sufficient, with- 
out proving that he was burnt. Per Trev. 7 An. 

So a pardon of perjury by act of parliament enables him. Per Holt, 
Sal. 689. 

So, if there be not a legal objection against a witness, other scandal 
to his credit shall not be allowed : as, that he is a whore-master, 
drunkard, &c. Mar. pi. 136. 

So an affidavit of one convictctl of pprjury, 8cc. shall be allowed to 
proven inal-practice against him. Sal. 461. 

Vide more coiiceniing Witnesses in Chancery, (P. 7-) — Evidence, 
(A. 3.) — Fait, (B. 4.) — Parliament, (E. 11. — L. 25. — Trial, 
(B. S.) 

anuenua. 

^gent.^ln sonic cases even an interested |)crson is a competent witness from 
necessity ;as. where an a^eiit of one person pays money to another, he shall be 
admitted to prove the payment, though he thereby discharges himself against 
his principal. 3 T. R. 29. Vide Str. 647 . 

So in an 'action brought against a master for Ids carman’s driving his cart 
negligently per quod, &c. the carman may be a witness for his master. 2 Str. 
1083. 

Wliether a servant can be a witness for his master, who has brought trespass 
for beating the servant p(r quod servitum aniisit qu«ere? Str. 414. 595. 944. 

A factor who sells for the plaintiff, and he is to have poundage, may be admits 
led to prove the contract. 3 Wils. 40. 

A per- 
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. A petron wha i> employed to sell goods, and is to have for hitniioif 
inoney he can procure for them beyond a stated sum# is a competent witness fo 
prove the contract between the buyer and seller. 2 R. Bl. 590. 

If A. have received money from B. to pay to C. and the question be whether 
A. were the agent of C. for that purpose, A. may be called as a witness to prove 
the agency. 7 T. R. 480. 

A servant or clerk who has embezzled money or notes of his master's, is an 
edmissible'witnesB (provided he has a release) against the person who received 
such money or notes from him, in an action for money had and received, 
brought by his master to recover Ae amount. Cowp. 199. 

Attendance. — If one of the parties wish to have the testimony of witnesses 
whom he cannot compel to attend, the court may put off the trial from time to 
time till the other party consent that deposinons may be taken where they are. 
Cowp. 174. 

But leave cannot be had to examine an ancient witness before a Judge with- 
out consent. Barnes, 447. 

A witness who wilfully absents himself may be attached for the contempt, 
or an action on the case will be against him. Dong. 561 . 

By St. 5£1. c. 9. s. 12. if any person, on whom any process out of any of 
the courts of recrord within this realm orWales, shall be served lo testify concern- 
ing any cause or matter depending in any of the said courts, and having ten- 
dered unto him, according to his countenance or calling, such reasonable sums 
of money as, having regard to the distance of the places, are reasonable to be 
allowed in that behalf, do not appear according to the tenor of the said process, 
having not a lawful or reasonable let or impediment to the contrary, then the 
party making default shall lose and forfeit for every siurh odence 10/., and yield 
fluch further recompence to the parly grieved jis by the discretion ofthe judge of 
the court, out of which the said process shall be awarded, Ikc. to be recovered 
by action of debt, &c. 

This further recompence must be as.scssc^d by the court, out of which the 
process is.sued, not by the jury or judge at nisi prius. Doug. 556. 

Attesting witness . — A bond liaving been executed by A. and attested by one 
witness, was carried into an adjoining room and shewn toB., who was desired 
Co attest it also, which he accordingly did in the presence of A., and it was 
holdeii that he was a good witness to prove the execution. Bus. ^ Pull. 
217. 

'i he rule that execution of an attested instrument must be proved by the 
subscribing witness, if he can be produced and examined, admits no excep- 
tions. 4 M. & S. 350. 

Though when an instrument is produced by the suitor, pursuant to notice, 
and he is a'party thereto, and claims a benehcial estate under it, the other 
side need not call the subscribing witness. 8 East, 548. 3 Taunt. 62. 

The acknowledgment of the adverse party to an attested iiKStrument, is insuf- 
ficient proof. Dougl. 216. ; though made in answer in chancery. 4 East, 53. 

And the dfqiosition of the attesting witness on interrogatories, after acknow- 
ledgment by obligor, is inadmissible, if taken (here on the ground of sickness) 
at the instance of the obligee only. 4 'J'aunt. 46. 

In an action on a bond, or to prove a petitioning creditor’s debt which, arises 
by. bond, proof of the acknowledgment of the obligor, does not supersede the 
necessity of calling the subscribing witness. Dougl. 216. 

Yet where the witness refuses to testify, the execution may be proved by 
others, or his testimony disapproved. 4 M. & S. 353. 2 Mars. 527. 7 Taunt. 
251. 

Where he is unable to attend from sickness, still his attendance cannot be 
dispensed with. 4 Taunt. 46. 

But where he is abroad, or out of the jurisdiction, proof of his band-writing 
is sufficient. 2 East, 250. 1 B. & P. 361. 7 T. U. 265. Dougl. 93. Id 

266. 

Vot. VU. G g 8o, 
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So, where he canhot be found, .secondary evidence will do ; but semble^ 
where grounds are shewn for suspecting that he is purposdy kept out of the 
way, proof of stHk:cer search is requisite. 1 Taunt. 364. 

If attesting witness has lived abroad, strict proof of his death is necessary ; 
Ifhh has lived in England, slight proof is sufficient. 2 Atk. 48. 

So, where he was and still is interested, secondary evidence will do. 5 T. 
R.%71. 

In trover, by the assignees of a bankrupt to recover goods taken by the defen- 
dant under a fraudulent bill of sale, given by the banknipt to the defendant 
(and which was an act of bankruptcy), the aefendant's examination before the 
commissioners, in which he admitted the execution of the deed, is sufficient 
evidence to prove the execution, and supersedes the necessity of calling the 
subscribing witness. 5 T. R. 366. 

In the case of a warrant of attorney to confess judgment, to dispense with 
the deposition of the attesting witnesses, the nature of the search, where he 
had been last seen or known to reside, and when he was last heard of, must 
be stated. 4 Taunt. 132. 

The hand- writing of the witness is evidence of tlie sealing, delivery, and 
party’s hand-writing. 2 Eaiit, 2.^i0. 1 B. & P. 3(50. 7 T. U. 266. 

In the case of two attesting witnesses, and one dead, the other absent, proof 
of either s hand-writing will do. 1 B. & P. 360. 

Secondary evidence is admissible, cn proof of inquiryufter witness at the 
residence of the obligor and obligee, without any intelligence of such a person 
being obtained. 2 East, 183. 

8o, if on inquiry at the admiralty, it appears that he is serving in the navy, 
but where cannot be ascertained. 2 Taunt. 223 

So, notwithstanding the vessel in which he sailed put back just before trial. 

1 Taunt. 46 1 . 

If a subscribing witness is become infamous, on producing his conviction his 
hand may be ])roved, us if he was dead. Sir. 833. 

In debt on bond by the adniiiiistrator de honis non of the obligee, and who 
M'Us the only surviving witness, bond proof of the hand- writing, and several 
letters from the obligor mentioning the bond, allowed good. Str. 34. 

Attorney . — An attorney present at the swearing of an answer in chancery is 
not obliged to be a witness ou an indictment for peijury in the answer. 

2 Str. 1122. 

Bail . — If one of the bail be a subscribing witness, he shall be obliged to give 
evidence. 1 IStr. 406. 

And if he be a material witness, the court will pennil his name to be struck 
out of the bail-piece, and another entered in his ])lace. B. R. H. 133. 

Bui the court will not give leave to strike out the name of a defendant in 
ejectment, on affidavits that he is not interested in the premises, and is a mate- 
rial witness for the other defendants, especially if the jury process and the 
subpoenas have issued. Id. 1 62. 

Bankrupt — banknipt who has obtained his certificate is not a competent 
witness to prove the debt of the petitioning creditor, or any other fact neces- 
sary to support the commission. 2 II. Bl. 279. 

I'hc creditor of a bankrupt who has released his debt to the assignees, 
though not to the bankrupt, may be a witness to prove the bankruptcy. B. K. 
H. 267. 

The creditor of a bankmpt cannot be admitted to prove tlie banknipt a 
gamester ; because by gammg tlic bankrupt’s ceniheate is gone, and his allow- 
ance forfeited, aud consequently the creditors dividends are increased. 
Str. 507. 

Baron and Feme . — Husbands and wives cannot in any case be witnesses either 
for or against each other. 4 T. R. 678. 

Husband and wife shall not be called to give evidence for or against each . 
other. B.K. a. 264. Vide 2 T. R. 263. 

8 There. 
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llierefcM tlie wife’s owning the receipt of money due to her husband for 
Wf^ earned by her, was considered as no evidence in an action broueht by 
the husbaoc)* 2 Str. 1094. 

They shall not be admitted in any case to give evidence eveT-i tending to 
criminate each other. Therefore in a case of settlement, where a marriage in 
fact had beep proved between two paupers, the first wife of the husband was 
not admitted to prove a former marriage with him, because such evidence v^ld 
have tended to a prosecution against him for bigamy. 2 T. R. 263. ^ 

But in an action between third ^rsons, a vvim may be admitted to give evi- 
dence which throws the debt uponmer husband. Thus, in an action against the 
daughters husband for the daughter s wedding clothes, her mother was admitted 
to give evidence, which shewed that they were delivered on the credit of the 
mothers husband. 1 Str. 504. 

So in an indictment against the husband for an assault on the wife, herself 
lias been admitted as a witness. 1 Str. 633 • 

So where the contract is made with the wife, in some cases the wife's decla- 
ration may be given in evidence in an action against the husband. Thus the 
wife’s declaration that she had agreed to pay four shillings a week for nursing a 
child was allowed to be given in evidence to charge her husband ; the chief 
justice observing, that matters of that kind were properly under the direction of 
the wife. 1 Str. .027. 

In an action by husband and wife in right of the wife as executrix, no decla- 
rations of the wife can be given in evidence by the defendant. R. R. £• 
36 Geo. 3. 6 T. R. 680. 

In an action for enticing away the plaintilT’s wife, the declarations of Uio wife 
are inadmissible. C. P. T. 18 19 Geo. 3. Wille.s, 577. 

The wife of one defendant cannot be a witness for the other in an indictment 
against two. 2 Str. 1095, 

Bastard , — The reputwl mother is a c*ompetent witness to prove the illegtti- 
niacy of her children. 6 T. R. 330. 

A mother may be a witness to prove tier marriage when her son's legitimacy 
is in cpiestion. R. R. H. 277. 

So on a question of settlement, Itusbatid and wife may prove their own mar- 
rir\«fe. 2 T. R. 203. 

BUI of txchan (TO. — In an action by the indorsee of a bill of exchange against 
the acceptor, the defendant cannot call the indorser as a witness to prove that 
the plaintiff had no right to recover upon the hill, having received it from the 
indorser merely in trust to obtain payment of it from the acceptor on account 
of the indorser himself. 5 T. R. 578. 

In an action by an indorsee of a bill of exchange against the acceptor, the 
latter may call the payee as a witness to prove that the bill was void in its crea- 
tion. R. R. E. 38 Geo. 3. 7 T. R. 60). 

An indorser on a note, who has received money from the drawer to lake it up, 
is a competent witness for the drawer in an action agjunst him by the indorsee, 
to prove that he had satisfied the note, being either liable to ihx- jdaintiif on the 
note if the action were defeated, or to the defendant in money had and received, 
if the action succeeded. 2 East, 458. 

And his being also liable in the latter case to compen.satc t)ie defendant for 
the costs incurred in the action by such iionp.'i) ment, makes no diiTerence. Ibid. 

Brihery . — A person who gives a bribe to another l«i vole at an election for 
members of parliament, is a competent witne.ss to prove the bribery in an action 
for the penalty under the statute. AVillcs, 422. 

Whether it be an objection to the competency of a w’Uiess for the plaintiff 
in an action for bribery, that a similar ;u'tion was pending again^-.t the witnc.S5, 
and an acknowledgenient by him that if the defendant were convicted, he 
sliould, if necessary, avail himself of his liaving bebn the first discoverer to the 
plaintiff. 3 East, 451. 

G g 2 O'- 
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Corporation, — A father, who has gained his freedom in a borough by servitude^ 
may be admitted to prove a 'custom by which his eldest son is entitled to his 
freedom. 1 Wils. 332. 

And the member of a corporation who ha^ acted under the right claimed 
mtw be a witness to prove the usage. 2 Str. 1069. 

. where two qualiHcations are necessary to be elected, he who has only one 
of them, may be a witness to prove the qualifications. 2 Ld.Raymy 1353. 

1 Str. 583. 

A corporation is competent to produce and depose concerning the custody 
of corporation muniments, when depositary. 2 M &lS.|337. 338. 

Credr5/e.— Competency is implied in the term witness/ and therefore wher- 
ever in acts of parliament which direct convictions on the oaths of witnesses, 
the epithet credible is added, it is intended only from abundant caution to de- 
clare that though competent witnesses swear positively, their credibility is to 
be weighed, and if the magistrate think the evidence not credible, he ought not 
to convict. 1 Bur. 4 1 4. 

Examination, — Formerly the rule was to object to the witness before he was 
sworn in chief ; and the objection must still be made at the trial. 1 T. K. 717.; 
and it is too late to object to him after he has been examined and cross-exa' 
mined. 4 Burr. 22.^ 1 . V^ide B. R. II. .358. 

And an objection to the competenev of witnesses discovered after trial, is 
not a sulficient ground of itself for applying for a new trial ; but it may have 
some weight with the court where the party applying appears to have merits^ 

If a witness be examined hy the party producing him to one point only, the 
adverse party may examiirc him to that, but not use him to prove a different 
fact. 2 Atk. 44. sed qn, as to the latter part. 

The party who excepts to a witness may call him afterw'ards. 1 Str. 480. 

A person offering himself for bail may be asked whether he has not been in 
the pdlory for perjury. T. R. 440. 

\ Indictment. — On an indictment for destroying a note, the proprietor may be 
a witness. 1 Str. ,095. 

So, an indictment for forging a letter of attorney, by which the prisoner 
transferred the stock of A., A. was admitted as a witness. 2 Str. 728. Vide 
lb. 1220. 

So, the proseiuitor of an indictment, though he had laid a wager that he 
should convict the defendant. 1 Str. 652. 

If two be indicted, and one submit and pay a tine, be may be examined as 
a witness for the other. 1 Str. 633. 

So, if one indicted plead misnomer, and for want of a replication be dis- 
charged, he may be a witness for the other defendants. B. R. H. 303. 

( But oil an indictment for peijury, in denying in an answer an agreement not 
to put a note in suit, the giver of the note, defendant at law, and plaintiff in 
equity, has been refused to be admitted as a witness. 2 Str. 1 043. B. R. H. 
26.0. 

'Hic defendants in ejectment, against whom a verdict has been given, cannot 
be witnesse.s for the pro.secuCor on an indictment for perjurv committed on that 
trial. 2 Str. 1104. 

Infamy. — ^The affidavit of one convicted of forgery cannot be read to support 
a complaint, but it may to defend himself against a complaint. Str. 1 148. 

Infant. — Infiint under ten very seldom, and under nine never admitted to 
be a witness, either in capital cases or less offences. Str. 700. 

Injidel. — ^An infidel pagan idolater may be a witness, and his deposition, 

< sworn according to the custom of the country where he lives, read in evidence. 
1 Wils. 84. 1 Atk. 19. Whiles. 538. 

A mahometan may be a witness, and sworn on the Koran. At council, 
present two Chief Justices. Str. 1104. Leach’s Cru. Cas. 58. 

Interest, — ^The general objection to the competency of a witness arises from 

an 
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80 interest ^hich he may have in the event, of the cause ; for in general a person 
is a competent witness unless he be so interested, and unless the verdict can 
be given in evidence by him in another suit. 3 T. R. 27. 308. 

Therefore in covenant for rent upon a lease by A. toll., if the point be in 
issue, whether C., whose title' both demised first to A or another person, 
C. is a (^mpetent wi^ess to prove the point in issue, for the verdict cannot 
be given in evidence in any action which may afterwards be brought by or 
agamst him. 3 T. R. 27. 308. 

And to be a witness, it is not necessary that he should be absolutely indif- 
ferent ; for in such a case his credibility inky be left to the jury. B. R. 11. 358. 

And the bare possibility of a witness being liable to an action in a certain 
event, is no objection to his competency. I T. R. 163. 

And in order to render a witness incompetent, it is necessary to shew that 
he must derive a certain benefit from the detcrini nation ofthv cause one way or 
another. 1 T. R. 163. 

Therefore a co-obligor in a bond to the ordinary, under 22 & 23 Car. 2. 
c. 10., is a competent witness to prove a tender by the administratrix. 

1 T.R. 163. 

So, a creditor of thq administratrix is a good witness to the same purpose. 

1 T. R. 163. 

But a person who apprehends himself to be interested, cannot be awitncss» 
though in strictness he be not interested. 1 Str. 129. 

On an information for importing tctis contrary to the act of navigation, the 
master of the ship was prodticcd by the defendant, but was not allowed, because 
the ship was forfeited by the at't, Biinli. 1 K). Vide etiam, Biinb. 203. 

It was holden, that where a corporation was lord of a manor, an<l liad ap- 
proved and leased a part of a coimiion, that a freeman was not a competent 
witness to prove that a sufficiency of common was left for the coiniiioncrs, 
because the rent must have been reserved for the use of. the c()r|)oriition. 
5T. R. 174. 

The subscribing witness to a bond, if he is interc.sted therein su the lime of 
the attestation and the trial, cannot be examined as a witness to prove tlie 
execution, nor is proof of his hand-writing sutlicient. for that purpose. 
5T. R. 371. 

If witness be disinterested at the time of a dispositioti taken, that de]K)si- 
tion may afterwards be read, though he afterwards bu;onie interested. I P. 
Will. 289. Vide 1 Str. 101. 

But on a trial at nisi prius, it is said such a person cannot be examined us a 
witness. 1 Str. 101. 

But in a later case it has been held, that where the person was imt inte- 
rested at the time when the plaintiff or defendant first had an interest in his 
testimony, his evidence may be received, though he afterwards became inte- 
rested ; thus, in an action against underwriters, the broker was admitted to 
prove circumstiinces whicli tended to discharge them, he having been disin- 
terested at the time when they signed the policy ; but having afterwards become 
^terested by signing the same policy himself as an underwriter. 3 T. R. 27. 

A person who has an interest may become a competent witness by releasing 
his interest, or by having a demand against him released ; therefore if one un- 
derwriter lias engaged to contribute to the costs of another, the defendant in 
an action on the same policy and has joined as plaintiff in a bill in equity for a 
discovery ; he may be made a competent witness, by the defendant’s releasing 
him from any contribution to the costs in law or in eipiity, and by an offer by 
himself and the defendant, to pay the costs in equity, and to dismiss the bill as 
to them. 3 T. R. 27. ' 

Wliere two persons joined in an assignment of a ship, one of them was per- 
mitted to prove that at the time of the assignment he had no interest in the 
vessel. 1 T. R. 301. 
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By 46 Geo. 3. c. 37. liability to a civil suit from answering a question ii n'o 
defence. 

Landlord and tenant,— K tenant in possession is not a good witness to prove 
bis landlord’s possession, or to support his title, because it is to uphold his 
^ Own possession. Cowp. 621. 

Where A. rented a tenement of C. who covenanted to reimburse him all the 
poor-rates, and A. underlet to R., A. was held to be a competent witness to 
prove siich letting to B. ujion an appeal. 1 T. R. 262. 

If two persons are contending for the possession who are to pay rent in dif- 
ferent rights, the landlord cannot he admitted to prove the demise in the 
'ejectment. 

Parishioner , — An inhabitant of a parish who is not rated, is a competent 
witness on an appeal between that parish and another. Ibid. 

And such ])arishioner is a competent witness, if the omission of his, name in 
the rate was for the express purpose of obtaining his testimony. 2 East, 559. 

On an appeal against a poor-rate, because certain persons were omitted* to 
be rated, a j'arlshioner who is liable to be rated, but in fact not rated, is a 
competent witness to prove the rateability of the appellants. 5 T, R. 664. 

On an appeal between the parishes of A. and B., the former may call an in- 
habitant of the latter who is not ra>ed to the poor, and compel him to be ex<v 
mined as a witness, 6 T. R. 157. 

By slat. 27 Oeo. 3. c. 29. parishioners are made competent witnesses in 
prosecutions where the penalty is given to the parish, unless it exceed 20/, 

6T. 11.177 

Persons appointed by an act of parliament governors and directors of the 
poor of a certain parish, and made liable on appeal against a rate made by 
them to the jiayment of costs, in case the sessions should award any to the ap-^ 
pellants, cannot be witnesses on such appeal, though only trustees and entitled 
to be reimbursed such co.sts out of the parochial lund, for they are parties to 
the cause, and liable in the 6rst instance to the costs. 3 East, 7, 

Parly . — A party who sup]}orts a cause cannot be a witness. B. R. H. 

202 . 

The guardian of an infant on record, cannot be a witness for the infant. 
1 Str. 506. 

Nor the prochein amy, 2 Str. 1026. 

Whether the wife oi' prochein amy can? Qu. 1 Str. 106. 

If a surviving witness to a bond be mode executor of the obligee in an action 
brought bj him on the bond, evidence shall be admitted to prove the plaintiffs 
hand jus if he were dead, 1 P. Wins. 289. 

A man is not a competent witness to impeach a security which he has given, 
though he be not interested in the event of the suit ; therefore where a bond 
was given in consideration of delivering up a promissory note, an indorser was 
not admitted to prove that the consideration of the note was usurious. 1 T. 
R. 296. 

Mliere three obligors, and actions brought against one only, ^ the other obli- 
gor allow'ed to be a witness to prove execution of bond by defendant. Str. 35, 

Quaker , — By st. 7 8 W. 3. c. 34., made perpetual by 1 G. 1 . st. 2. c. 6., and 

amended by 8 G. 1 . c. 6. and 22 G. 2. c. 30. 46., Quakers instead of an oath, 
sliall be permitted in courts of justice to make their solemn affirmation, which 
shall be of the same force in law as an oath, and subject them to the same 
penalties in case of perjury. 

But they are not to be admitted as witnesses in criminal cases ; and by 
32 G. 2. c. 46. the affirmation of Quakers shall be received in all cases where 
an oath is reipiired 0 y any act of parliament, with the like penalty in case of 
false aifirmiiig, and with the like e.\ception of criminal cases. 

On this exception it 1ms been held, that the affinnation'of a Quaker cannot 
be admitted on an appeal for murder. 2 Str. 854. cit^ Cowp. 392. 


Nor 
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Nor oaa motion to ground an information for a misdemeanour. 2 Sir. 872. 

1 Barnard K.B. 346. 

Nor to ground a motion for an attaclnnent, unless by consent ; and if by 
inadvertency a rule to answer the matters in an affidavit be maile when the at* 
ddavit was only by affirmation, it will be discharged. Andr. 200« 2 Str. 946. 

Neither shall the affirmation of a Quaker be admitted exculpate a third 
person, against whom an application has been made for a criminal information. 
2Bur. 1117. 

But to exculpate hiiaself it may be admitted. 2 Burr. 1117. 

And a Quaker s affinnation has been held sufficient to prove the service of a 
rule to shew cau^e why an appointment of overseers should not bo quashed, 
for this is not a criminal prosecution. 2 Str. 1219. cited Cowp. 385. 

So the solemn affirmation of a Quaker (together with a tender of 20/. pur- 
suant to St. 26 (>. 2. c. 18.) entitles him to admission into the Turkey Company, 
without taking the oath prescribed by that act. 2 Burr. 999 — 1005. 

So the affirmation of a Quaker shall be lulmitted in a (/a/ tarn lurtion. Cowp. 
382 — 395., where this subject isdiHciis.scd at full length. 

Seduction. — In action by a father for deflowering his daughter per quod , 
amisit, the daughter may be a witness, but she must not give in evidenco 
a promise of marriage. 2 Str. 1054. 3 Wils. 18. 

Sheriff' and liailiff, — In an action against the slierifl'for a false return, the 
bailiir who bad the warrant was not ailowed to prove an attempt to *arrest. 
8tr. 6.')0. 2 Ld. Raym. I II 1. 

Trespass. — And in order to take ofl‘ the testimony of a person joined in the 
siniul cum, evhlcncc must be given of bis being some way concerned in the fact, 
that process be issued agaiiust him, and that endeavours have beett used to lake 
him, 11 B.R. 11. 123.201. 

Trustee, — A grantee, when he appeiirs to be a bare trustee, is a good witneas 
to prove the execution of a deed to himself. I 1*. Wins. 290. 

Usury. — ^'riie borrower of money is a competent witness to prove the usurious 
contract and the repayment of the money. 4 Burr. 2251. 2256. B. 11. M. 
37 G. 3. 7 T. R. 60. Cont. Str. 633. 

Hut in a qm tarn action on the sututc of usury against the assignee of a 
bankrupt for taking usurious interest on a li»an of money to the bankrupt before 
bis bankruptcy, the bankrupt is not a (’ompetent wilness to prove the offence, 
unless be lias obtained his cerliflcatc or repaid the money. 2 T. li. 496. 

Vendor and Purchaser, — I'he vendor, without covenant for gowd title or 
warranty, may be a witness to prove the title of the vendee. Str. 444, 


[THAMES.] 

[The water bailifl[*’s right to .seize engines or fisli in one’s own fishery, 
as prohibited by st. 1 Eliz. c. 170 

[Must be founded on a previous presentment or conviction. 3 Burr. 
1768. 1 Blk, 569.] 

[The rowing and towing up spars by a servant for his master, for 
which lie receives nothing extra, is not a rowing for hire and gain, 
within 2G. 2. c. 26. s. 4. 2 M. & S. 145. 147. (n.)J 
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[THEATRE.] 
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[THEATJIE.] 

^ [A eontract by A. with B. to dance, 1. At an unlicenseddieatre, 
name';— 2. Or at such other place as B. should appoint,” is void as 
the first part ; and as to the second, obliges B. to request, not A> 
tender, his services. 5 T. R. 242.] 

[Dancing is an entertainment within st. 10 G. 2. c. 28. 5 T.. B. 
242, Tumbling is not. 6 T. R. 286.] 


THREATS. 

Vide Battery, (D.) — Pleader, (2. W,20,) 


TIME. 

Vide Temps. 


TITHES. 

Vide Dismes. 


TITLE. 

Vide Assise, (B. 17, 20.) — Maintenance, (A. 5.) — Pleader, 
(C. 34. 36. 40, 41, 42. 49.— E. 21.— F. 13.-3 M. 40.-3 O. 2.)— 
Prohibition, (F. 2.) — Remitter, (C. 1.) 


TITLE OF ENTRY. 

Vide Discent, (D 10.) 


TOLL. 

(A) Ct)e jHetoetal ItinHiei of toU. p. 457. 

(B) CoU«tutn. p. 457 . 

(C) CoU’ttocougf). p.458. 


(D) Coil- 


SS'? 
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(D a.) c:oU«ttafteriB(e. p. 459. 

[(D b.) Coil on oaleo bj? oample. p. 459.] 

(£) ^bo map bemanb toll. p. 459. 

(F) caiben no toll can be bue. p. 46o. 

(G) (KDlbooball be quit oftoIl• 

(G 1 .) By prescription, p. 460. 

(G 2.) By grant, p. 4G0. 

(G b.) ^obe of computation, p. 461. 

[(G c.) Conatruction of granW.] p. 4Gk 
f(G d.) pieabing 0 .] p. 461. 

(H) IRemebp for freeborn from toll- 

(H 1 .) By writ dc essemlo quiet, de thclonio. p. 4f)l. 
(II 2) By actions, p. 4G2. 


(A) Cbe oeberal binb0 of toll. 

Toll, tolnetum^ tehmium^ or ihrolonium^ are all of the same import^ 
and signify a sum of money paid by the buyer for goods or mcrchan* 
dizes exported or imported, or sold within the realm. 2 Inst. 58. 

As to toll in a market, picage, and stallage. Vide in Market, {F If 
&c.) 

So the king, or a subject, owner of a port, may prescribe for toll for 
merchandize there imported, without any consideration ; for the owner 
is indictable, if he does not repair the port. Semb. Lut. 1523. Semb. 
1 Mod. lOli. 

So for toll for murage, for it will be for the benefit of the people that 
the walls of a town for defence of the country are repaired. Cro. Kl. 
711. 

Vide Prerogative, (D 48.) 

(B) Colbturn. 

Spt toll may be payable tor cattle or goods in their return from u 
f{dr or market. Bl. Nom. verb. Toll. iSid. 454. Cro. £1.711. 


(C) Colldborougb- 

Toll-thorough is a sum demanded for a passage through an highway. 
Bl. Nom. verb. Toll. 22 Ass. pi. 58. 

Or, 
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Or, for a passage over a ferry, bridge, &c. BL Nom* verb* ToB. 

Or, for goods which pass by such a port in the river. 1 Mod. 4T« 
1 Sid. 454. / . r- 

And, it , may be demanded in consideration of the repair dffthe pave** 
ment in a high street. Jon. 162. [Vide 2 Wils. 296.] 

Or, of the r^air of a sea-wall, bridge, Ac. R. Jon. 162. 

Qeansing or a river, &c. 1 Mod. 48. 

' But toll-thorough cannot be claimed, simply without any considerar^ 
tion. R. Jon. 162. R. Mo. 575. 1 Mod. 47. 2 Mod. 143. 4 Mod^ 
820. D. cont. 1 Mod. 232- R. 1 Sid. 454. Per Poph. two J. cont.. 
Cro.El. 711. 2 Rol. 522. 1. 37. R. M. 12 G.2. c. 13. 2 F. 221. 

As, if one demands 2d. for every score of sheep that pass by sucb 
a town ; for this would be a toll for passage in an highway. R. Mo. 
575. Cro. El. 710. 

So, toll for a ship that comes to such a point cannot be demanded 
without a consideration ; for the sea is free for all. R. 1 Mod. 104. 

For cattle that pass by such a bridge. Semb. 3 Lev. 400. 

So, it cannot be claimed from those to whom die consideration doea 
not extend ; as, a custom, that upon consideration that the city of N.. 
maintains a quay for all goods imported upon the river to the city, they 
ought to take for every ship upon the river, passing by the quay, so 
much, is not good for ships which do not load or unload at the quay. 
R. 1 Vent. 71. 1 Mod. 71. R. 2 Lev. 96. 

[So, a prescription to take toll for passing through the streets of G. 
in consideration of repairing divers streets there, is bad ; for that is no 
consideration for toll in the other streets which he does not repair. P. 
6 G. 3. Wils. 296.] 

86, it cannot be claimed as appendant to a manor, for it depends 
upon the will of a stranger, not of the lord himself; and therefore must 
be claimed as an easement Kel. 152. a. 

[A prescription to take toll for passing on an antient navigable river 
throu^ the plaintiff’s manor, is bad in law. C. P. T. 1 1 & 12. Geo. 2. 
Wllles, 111. Vide 3 T. R. 263.] 

[A prescription for toll-thorough cannot be supported in law, unless 
a consideration be shewn for it. Willes, 111.] 

4 In a declaration for toll, a consideration must be stated. 3 Burr. 1402. 

r.R. 660 .] 

[Aliter of a toll-traverse, where a consideration is implied. Ibid.] , 
[But if a person claiming a toll for passing over an highway, can 
shew that the liberty of passing over the soil, and the taking of toll for 
such passage, are both immemorial, and that the soil and the tolls were 
before the time of legal memory, in the same hands, though severed 
since; it will be presumed that the soil was originally granted to the 
public in consideration of the tolls, and such original grant is a good 
consi(leration to support the demand. 1 T. R. 660.] 

[Toll may be severed from the soil whence it arises. 1 T. R. 660.] 


(Da.) COU* 
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<D a.) CoU<tratierigie. 

TolUtranrerse is a sum demanded for passage over what wm at the 
time of granting the toll the private soil of another. Bl. Norn, vevb* 
Toll. 1 Sid. 45^. Cro. Ell. 711. 22 Ass. pi. 58. 

And this toll may be demanded without allying, any consideration 
for it. Mo. 575. 2 Mod. 143. 

[The consideration of tolUtraverse is necessarily implied. Cowp,4S« 

1 T. R. 660.] 

.As, if the lord of a manor has a wharf near a navigable river, and 
demands 2d, per ton for all goods put upon the land witliin his wbarf^ 
tliough he does not say, upon the wharf. R. 3 Lev. 425. 2 Lev. 97* 

If the lord claims 2d. for all wares sold within his manor, without 
saying, in a fair or market. Dub. 4 Mod. 319. 

[Prescription as lord of the manor for toil of all goods landed within 
the manor, in consideration of repairing a wharf wiUiin the manor (not 
confining it to the wharf), is valid. Cowp. 47.] 

[The statement of a consideration in a declaration for toll-traverse, 
is unnecessary. 1 T. R. 660. Cowp. supra. Loffi. 464. 

[(Db.) Coll on 08le0 0 ample.] 

[Market toll on sales hy sample, cannot be claimed. 4 Taunt. 520.] 

[Proof that toll has always been taken for a commodity sold in the 
market by sample, which on the preceding market day had been 
brought into the market in bulk, but afterwards removed to a warehouse 
for want of buyers, coupled with proof of toll having been taken for 
the last 40 years on all sales by sample of such commodity, is evidence 
whence a general right to toll on sales thereof by sample may be in- 
ferred, though a time is remembered when it was not taken. 10 East, 
476.] 

[A corporation being entitled, by prescription, to toll on all wheat 
brought into die market, and there sold on the market day, but in which 
pf late it had become the practice to sell by sample, they had claimed 
the like toll for corn sold in the market; held, that where A* bought 
of B. in the market by sample, to be delivered in the borough, A. know- 
ing B. not to be a freeman, exempt from the toll, and the coni not to 
have been in the market, and tlie toll not to have been paid, and which 
com was the next day delivered ; the corporation could not maintain 
case against A. for such sale in fraud of the toll. Smith, 508. 6 East, 
438.] 

tSuch sale is not even prima facie a sale in bulk. 6 East, 438* 

2 Smith, 508.] 


(E) Clll^o map OemanD toll. 

A man may be entitled to have toll by pre^iption or ffrant. 4 Mod. 
«19, [1 Wik 109.] 

So, if the soil, in which a fair or market h hdd iqr pmeripliott, 
cornea to the crown, neither the fmr, &c. nor the Udl there dh^are ex* 
tinguished. Mo. 474. / 

So, 
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S09 if a manor to which toll is appurtenant, , comes to the king, the^ 
toll continues appurtenant. 1 Mod.2S2. 2 Mod. 144. 

So, if the king grants a fair or maket, he may also grant tth -e 
grantee to take a reasonable sum for toll. Mo. 474. 

And the ^rant will be good ; though the charter does not express the 
sum in certain. Per 3 J. Mont. cont. Pal. 86. 

So, if a man builds a new bridge, or a wall against the sea, &c. the 
king may grant to bin) to take pontage, or murage; for it is for the 
ease of the people. Mo. 474. 

But the Iwg cannot grant a toll for goods not brought to markets 
Lut. 1502. 

[Toll-bars cannot be erected out of the place for which toll is de* 
manded. Bunb. 88,] 

(F) . miien no to!t can te Due. 

But toll cannot be claimed except by grant or prescription. 

So, though a man may make an agreement for goods landed out of 
a ship upon his land ; yet he cannot take 2d. for every barrel, or other 
sum certain for goods landed there; for that would be to raise a toll or 
Custom without the consent of the king. R. 2 llol. 171. h 10. 

(G) 0f)an be quit of toil. 

(G 1.) By prescription. 

Persons may be quit of toll by prescription, or the king’s grant ; as 
a city, or borough, may prescribe to be quit of toll. F. N. B. 226* I. 

The inhabitants of a borough may prescribe for passage in a ferry 
without tell. Adni. 1 Sal. 12. R. 3 Mod. 293. 

So, the king is quit of all tolls by his prerogative. Pal. 85. 

So, by the custom of the realm, tenants in antient demesne may 
claim to be quit of toll in all fairs and markets within the realm, for 
goods bought or sdld for or out of their tenements. F. N. B. 228. A. 
vide Antient Demesne, (F 4.) 

So, by the custom of the realm, ecclesiastical persons ought to be 
exempt from pontage, murage, &c. Pal. 85. Vide Ecclesiastical Per- 
sons, (D). 

(G 2.) By grant. 

So, the king by his charter may grant, that the inhabitants of such 
a town, borough, &c. shall be quit of toll in every place in England. 
Lul. 1332. Vide Prerogative, (D 33.) 

That such an abbot, bishop, &c. ct homines sui sint quieti ah omni 
iheolonio in omni foro^ nundinis^ et transitu, pet* totum regnum. 2 Roh 
202. 1. 15. 

But such grant, that he et homines sui sint quit of toll, &c. extends 
only to toll for their own proper necessaries, not if they buy or sell as 
common merchants. 2 Rol. 202. 1. 15. 

[The citizens of London, whether resident or not, are exempt from 
the payment of all tolls and customs throughout England, and the 
|K^ ci the seas, except the king’s antient custom and prizes of wine. 
1 H. Bl. 206.] 

[A prev 
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lirovinon exonpting hones from toll *' when attending cattle re> 
turning from pasture/* oiuy ^pUes to horses actually in cdmpany snth 
the catde. 6 T. R. 706.] 

[CGb.) of computation.] 

[The additional toll under 14 G. S.c. 82. s. 2. on an overweight, 
must be according to the progressive proportions named therein. Cowp. 
S65. 


[(Gc.) Coniartructfon of granto.] 

[The usage under an antient grant oF toll, generally on $f 

passing in and out of the city, has been, to take 2i/, for every horse 
drawing the cart containing the goods. The like toll is payable in 
whatever description of carriage they may be conveyed, and though 
principally designed and used for a different purpose to that of convey- 
ing goods. 5 East, 2. 1 Smith, 297*] 

[(Gd.) picaoinga-] 

An averment in a declaration by the owner of a market, claiming 
toll in specie, that he is entitled to toll for ^oods sold within the market, 
means exclusively toll for goods brought into the market, and not as 
well for those sold therein by sample. 4 T. II. 104. 

(H) isemeo^ foe freeOom from toll. 

(H 1.) By writ de essendo quiet, de thelomo. 

If a man who ought to be quit of toll be charged, he may have a 
writ de essendo quiet, de thelonio. F. N. B. 226. I. 

[This writ is not merely prohibitory, but remedial, on which the 
parties may plead to issue on a question of right. C. P. E. 29 G. S. 
IH. Bl. 206.] 

[An action will not lie on this writ until the plaintiff’s goods be dis- 
trained for toll. B. R. H. 31 G. 3. 4. T. R. 130.] 

[If toll be merely claimed of the individual members of a corporation 
exempt from toll, an action on this writ lies in the name of the corpo^ 
ration. House of Lords, E. 36 G. 3. 1 Bos. & Pull. 487.] 

[A corporation to whom this writ is directed, cannot be attached for 
contempt in their corporate capacity, for not returning it ; but an attach- 
ment in the nature of a pone is the proper remedy to compel them to 
appear. Ibid. 1 H. Bl. 206.] 

[Counting on the writ de essendo quietum de theolonio^ is allowable 
in the first instance^ 4 T. R. 130. 6 T. R. 778. 1 H. B. 206. 

I B. & P. 487.] 

(H 2.) By actions. 

So, if a man takes toll, when it is not due, or more than is due, or 
of him who is exqpipt, an action upon the case lies. R. 1 Sal. 12. Vide 
Market, (Fl.) 

Or, 
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Or^ trespau. Lut. 1S29. 1 Sal. 246. 

SO) if the catde or goods of any exen^it are distnunad for tolly he 
may have a replevin. 

Vide more concerning t(dl in Anti«it Demesne^ (F 4.)-~Londony 1 
Market, (F 1.) TumpiM. 

‘Solf.taa^. Vide Market, (F 1.) 


TOLT. 

Vide Droit, (B 5.) 


TOMBS. 

Vide Cehetry, (C). 


[TONE, RIVER OF.] 

[The coun^ were held not liable to repair the bridge over the Tone, 
whilst the trustees under st. 49 G. 3. c. 84. were executing, and before 
they had completed the powers thereby given. 16 East, 305. 


TONNAGE & POUNDAGE. 

Vide Paruament, (H 12.) — Trade, (Cl, &c.) 


TOUTS TEMPS PRIST. 

Vide Pleader, (2 Y 5.) 


TOWER COURT. 

Vide Courts, (O 8.) 


TOWN. 

Vide Parish, (C 1, 2.) — Leet, (O 3.) 


TOWN CLERK. 

Vide Fuaecuises, (F 27.) 

TRADE 
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(A) Rtbectg Of traOe. 

(A 1.) By merchants strangers. 

Trade is benefidal to the commonwealth. 1 1 Co. 86. a. i Rol. 

All trades^ mechanical or others^ which avoid idleness, and exercise 
men in work for the maintenance of them and their families and the 
increase of their substance. 1 1 Co. 86. 

By the st, M. Ch. 9 H. 3. .30. omnes mercatores, nisi prohihiti^ ha^ 
beant salvum etsecur. conduct, exire de Anglia, venire in Angliam, nwrari 
et ire 'per Angliam per terrain aut equam ad emendum, vet veudendum*' 
Confirmed by the st. 2 Ed. 3. 9. 

The magna et parva custuma., and also tonnage and poundage, were 
granted for safeguard of the sea. 2 Rol. 175. 1. lO^ Vide in Parlia« 
ment, (H 11, 12.) 

By the st. 18 Ed. 3. 3. the sea shall be open to all manner of mer- 
chants to pass where they pleasei 

So, by the st. of the staple, 27 Ed. 3. 2. all merchants strangers, not 
of enmity, may safely come and dwell in the realm, where they will, 
and thence return with their ships, wares, &c. and freely sell, &c. pay 
ing the customs due. 

So, by the 14 Ed. 3. st. 2. 2. 

So, by the st. 9 Ed. 3. 1. and 25 Ed. 3. 2. all merchants strangers, 
and denizens, or any other, may sell corn, &c. and every other thing 
vendible, to whom they please, foreigners or denizens, except the king’s 
enemies; and any charter, proclamation, allowance, judgment, &c. 
to the contrary shall be void. Confirincd by the .st. 1 1 R. 2. 7. 

By the st. 2 R. 2. 1. all merchants aliens of amity with the king, may 
safely come within the realm ; and in all cities, boroughs, 8cc. abide 
with their goods as long as they please without disturbance ; and sell 
and buy in gross and by parcels to whoni^ and of whom they please. 
And return, &c. by the st; 5 R. 2. 1. 

But this was restrained by the st. 16 R. 2. 1. that merchants aliens 
shall not sell by retail, except victuals. 


(A 2.) Remedy upon disturbance. 

By the st. 9 Ed. 3. 1. (confirmed by the st. 2 R. 2. 1. 11 R. 2. 7-) 

he that gives disturbance to a merchant contrary to this statute, shall 
yield to the merchant double damages ; and, if attainted, shall have a 
year’s imprisonment, and be ransomed at the king’s will. 

By the same slat, if disturbance be to a merchant stranger, or deni- 
zen, in city, borough, &c.' which hath franchise, and the mayor, &c. 
on request give not remedy, and be thereof attainted, the franchise shall 
be seised into the king’s hands. 

In a town which hath no franchise, if tlie lord, or his \)ailiff, or 
constable, &c. being required to do right, do it not, they shall yield to 
thp plaiiitUT his double damages. 

^ by the same stat. the chancellor, treasurer^ and justices, assigned 

to 



LibOriy of irade. 465 

lo hofd the king’spleas, in the places where they oomci ^all inquireof 
such diatnrtMiices^ and the same punisht &c. 

Or^ the king by commission under the great seal may assign persons 
to inquire and punish the same ; and this was also allowed by Ae st. 25 
£d» 3» 2* 

^ And by the same st. 2^ Ed. S. 2. every person who will sue (on sudi 
disturbance) may have a writ in the cliancery to attach the disturberi 
and cause him to answer in the king^s court. 

And therefore, where a merchant stranger delivers his goods to a 
carrier, to be carried to a port, which are by him feloniously embezzled, 
he may sue in chancery for relief^ where there shall be speray dispatch, 
and need not proceed at the common law. 18 Ed. 4. 9. b. 

So, by the st. 27 Ed. 8. 2. if any by colour of his office or othervrise, 
take any thing of merchants against tlieir agreement, he shall be arrest- 
ed by the ma^or and bailiffs of the place, if out of the staple, or by the 
mayor and ministers of the staple, if in the staple ; and spe^y process 
shall be against him from day to day according to the law of the staple, 
and not at the common law. 

So, by the st 27 Ed. 3. 20. 

And therefore, he shall have advantage of the law merchant, "though 
it be not conformable to the common law. JS Ed. 4. 9. b. 2 Rol. 
114. 

And shall have speedy remedy. 13 Ed. 4. 9* b. 2 Rol. 114. 

(A 3.) But an alien shall not be a merchant or factor in the 
English plantations in Asia, Africa, or America. 

But by the st. 12 Car. 2. 18. s. 2. no alien, unless naturalized, or 
made denizen, shall exercise the trade of a merchant or factor in any 
of the places there named, (viz. the lands, islands, plantations belonging, 
or which may belong, to the king or his successors in Asia, Africa, or 
America,) on pain of forfeiture of all his goods, or which are in his pos- 
session, &c. 

(A 4.) Importation restrained. . 

So, by the st. 1 1 Ed. 3. 3. no merchant shall import cloths not made 
within the king’s dominions, on pain of forfeiture of the cloths, 

Nor, by the st. 3 Ed. 4. 4. woollen caps, or w'oollen clotlis, cards for 
wool. 

Laces, corses, ribbands, fringes of silk and thread, laces of thread, 
silk twined or embroidered, laces of gold, of silk and gold, saddles, stir- 
rups, harness to saddles, spurs, bosses of bridles. 

And irons, gridirons, locks, hammers, pinsors, girdles of iron,latten^ 
steel, tin, or alkmine, fire-tongs, dripping-pans. 

Points, purses, gloves, girdles, harness for girdles, hats, brushes. 

Dice, tennis-balls, chess*men, playing cards. 

Any thing wrought of tawed leather, tawed furs, buskins, shoes, ga- 
loches, or corks. 

Knives, daggers, wood-knives, bodkins, sheers for tailors, scissors,^ 
razors, sheaths, j)ins, pattens, pack-rneedles, forceri^ caskets, rings of 
copper or lalten gilt, chafing-dishes, hangingcandlesticks, cliafing-balls, 

V 0 L.VII. Hh sacring 
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•Mring bdls, Gurtaiii.>rin ladles, scumiiiers, coonterint basons, ewi^ 
paintra ware^ or white wire thread, to be sold within thb realm, (onleBs 
wrought in Ireland), on pun to forfeit the same t a moiety to Ae Idn^ 
and a moiety to him who shall seiie them. 

So, by the st. 1 R. S. 12. no merchant stranger shall import to be 
sold any girdles, harness for girdles, points, leather, laces, purses, 
pouches, pins, gloves, ^urs, sheers, shoe-buckles,' bells, (except 
hawks* bells), curtain- rings. 

Knives, hangers, tailors* sheers, scissors, andirons, cobbuds, tongs, 
Rr^forks, gridiron^ stock-locks, keys, hinges, garnets, painted glasses, 
painted papers, painted forcers, pajin^ (images, painted doths, beaten 

E dd or silver for painters, saddles, saddle-trees, horse-harness, boots. 
Is, sdrrups, buckles, chains, latten. nails with iron shanks, tumets, 
stonding candlesticks, hanging candlesticks, holy-water.stops, chafing- 
dishes, hanging iavers, tin or leaden spoons, latten or iron wire, iron 
candlesticks, -grates, horn for lanthoms, on pain of forfeiture ; a moiety, 
&c.frf aipra. ' 

So, by the st. 19 H. 7. 21. none shall import silk wrought by itsdf, 
or with stuff, in ribbands, laces, girdles, corses, calls, or points. 

Nor, by the st 25 H. 8. 9. and SS H. 8. 4. any thing made of tin, 
or pewter. 

Nor, by 5 Eliz. 7. rapiers, daggers, knives, hilts, pummels, lockets, 
chapes, handles, scabbards, or jsheatbs for knives, &c. 

(A 5 , ) By the king's subject. — ^In foreign countries. 

By the st 15 Ed. 8. 3. tlie seas shall be open to all merchants to pass 
with their merchandize, where they please. 

So, by the st. 8 Jac. 6. all subjects of England may trade to and 
from Spain, Portugal, and France, paying four customs and duties, 
notwithstanding any incorporation made oy the kins to any to have a 
sole trade there. 

[By st 23 G. 2. c. 13. any person soliciting, &c. any artificer in any 
manufacture of Great Britain or Ireland to go abroad, forfeits 500/. 
md imprisonment for one year ; second offence 1000/. and two years* 
imprisonment.] 

[Person exporting tools in the silk and woollen manu&cture,,forreits 
the tools and SOO/. ; captain taking on board, 100/. ; captain of king*s 
shin 100/., and casbierra; custom-house ofiicer tigning codcet, 100/., 
and forfeits his place.] 

(A 6.) Within the kingdom. When they shall use a trade 
by me common law. 

So, by the common law every subject may exercise himsdf in every 
lawful trade. 11 Co. 53. b. Hob. 211. 

So, he may use several tradesor mysteries, if he pleases. 11 Co.54.'a. 
Hob. 211. Cont. 2 Rol. 392. Pal. 396. 

And the st. 37 Ed. 3. 6. which required that every man held himsdf 
to one mystery, was presently r^ealed. 1 1 Co. 54. a. 

So, he might use a trade, wherein he had famwledga, though he 
never'was iqrprmtioe, or instructed in it. 1 SaAd. 312. 

' [By dte maritime law, H is cause of confiscation in a. subject to 
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tmdfe with ftn enemy, provided be be taken in the act; but this does not 
extend to a neutral vessel. 1 T. R. 85.] 

(A 70 When not. 

But by the common law a man cannot use a trade in which he is in- 
sufficient. 2 Rol. 392. Pal. 897* 

And for a misfeasance to the prejudice of any, an action upon the 
case lies against him. 1 Sand. 312. 

So, a man who professes one trade, cannot use a thing proper to 
another trade, thouah it be in reference to the commodities used in die 
trade which he professes ; as, a bricklayer cannot do a thing proper to 
the trade of a plasterer, where they are distinct trades. R. 2 Rol. 391. 
But it was contrary to a bye-law. Pal. 396. 

So, a wheel-wright cannot use the trade of a smith for making his 
wheels. Per Holt, Sho. 267. 

[A trade is not transmissible, but is put an end to by the death of the 
trader; and if executors carry on trade, they must do it ns individuals 
for their own advantage, and at their own risk, unless under the direc- 
tion of the court of chancery. 1 T. U. 295.] 

(B) Begulatton of traoe bp tbe bing’jei charter. 

The king by his charter may constitute fraternities, or companies^ 
for the management of foreign or domestic trade. 

For trade cannot be maintained or increased without order and go* 
vernment; and therefore the kins may erect gildam mercatorinm% a 
fraternity or incorporation of meraiants, for the advancement of trade. 

8 Co. 12.5. a. 

And none but the king can erect a society for trade. Skin. 224?. 

So, the king by his grant may require, that all ships which come to 
such an haven, unload in such a place, for the security of the customs. 
Hard. 55. 

That ships shall unload in a public place, and not elsewhere. 

1 Rol. 5. 

That tonnage be paid at such a port, more convenient for the king’s 
officers, and not prejudicial to the subject. Per Dod. 1 Rol. 5. 

So, a grant by the king to the corporation of weavers in London, 
rendering a rent, that none shall intermeddle with tlieir trade, unless he 
be free of their fraternity, is good. Hard. 55. Vide post, (D 1.) 

So, a grant to London, that every one who brings saleable goods 
there, shall pay such a toll, will be good. Hard. 55. 

So, the king by his patent may grant tliat such persons shall have the 
sole printing of books of the common law. 2 Ca. Ch. 67* Acc. in 
Domo Proc. 1 Ver. 120. Skin. 234. R. Cart. 90. 

Or, the sole printing of almanacks. Semb. 2 Ca. Ch. 66. Skin. 234. 

Or, the printing of the statute-books; for they are matters of state. 

2 Ca. Ch. 76. 98. 1 Ver. 120. 275. 

Or, English bibles. 2 Ca. Ch. 93. 1 Ver. 120.^ 

So, by patent, the stationers have the sole printing of bibjesi testa- 
ments, common-prayer-books. Cart. 90. 

So, for civil-law books, school-books, almanacks. Cart. 90. 

But a patent, granted to Moor by King James for the sole printing 
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of books of the comnum law, does not extend to new bodes the law 
never printed before the patent. R. per ten J. 1668. 8 Ca. Ch. 67. 

So, if the king grants ^wer to the stationers for printing snch books, 
he cannot afterwards grant to die nniverri^ to print the same books. 
Dub. Skin. 8S4. 

[The crown has not a prerogative or power to grant the printing of 
alnuinacks to the company o stationers, exclusive of any otner. S T. 
R.861.} 

Vide post, (D 1. 4.) 


(C) CDatge upon trape. 

(C 1.) Customs of tonnage and poundage, &c. 

So, merchandizes may be charged with customs or duties to the 
king. 

By the bt. 14 Ed. 8. sess. 2. 2. merchants shall be free to trade, pay- 
ing&eir customs due. 

The old and new customs originally commenced by parliament. Vide 
Parliament, (H 11.) 

No customs are due but by common consent of parliament. Vide 
Parliament, (H 9, &c.) — Prerogative, (D 4S.) 

the St. 12 Car. 2. 4. the parliament grant to the king on every ton 
of wine from France brought into the port of London by way of mer- 
chandize, by a subject born, 4/. lOs. ; by an alien, 6/.; into any other 
port by a subject, SL ; by an alien, 4/. 10s. 

On every butt or pipe of sweet wines brought into the port of London, 
by a subject, 2/. 5s. ; by an alien, 3/. ; into another port by a subject, 
1/. 10s. ; by a stranger, 21. 5s. 

On every aum of Rhenish or German wine by a subject into any 
port, 1/.; oy a stranger, 1/. 5s. 

By the si. 1 Ann. 13. s. 1 12. Hungary wines imported by Hamburgh 
shall pay as German wines. 

By the st. 12 Car. 2. 4. on all goods carried out of the king’s domi- 
nions, or brought into the same by Way of merchandl^, by subject, 
denizen, or alien, poundage of 12d. for every 20s. value, according to 
the valuation in the book of rates; and 12d. more per pound by a 
merchant stranger for native commodities exported, except such as in 
the same book are custom-free. 

And by the same st. s. 3. if any goods be shipped or put into a boat 
Or vessel to the intent to be carrim beyond sea, or be brought from 
beyond sea into any port, &c. by way of merchandize, and unshipped 
See. the customs due not paid or tendered to the collector or his deputy, 
with consent iof the comptroller or surveyor there, or one of them, nor 
agreed for at the custom-house, shall be forfeit^ ; a moiety to the 
kitig,« moiety to him who shall seize or sue for the same. 

(C 2.) Due upon importation. 

And therefore the goods are forfeited, where bulk is broken or there 
is a manifest intent to do it, before the customs paid, tendered, or 
agreed for. Forst. 47. R. Hard. 360. 

Soi any floods imjMrted to be sold, though thqr are taken way of 
repri^. K. Cro. £1. 534. 

So, 
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So, l^tlie oommon law customs are due by the importatfout where 
any act IS done by w^ of merchandize; as bulk broken, part of the 
goods sold, &c. Per Hale^ Hard. 362. 

So^ by thest. 12 Car. 2. 4. goods on importation are liable to cus- 
toms, thou(^ by the first rule of rates they are not paid till theliunding» 
and fin* so many goods as are put upon li^. Ibio. 

And therefor^^ the information must say that they are imported by 
way of merchandize; for it is not sufficient to say that they were put 
upon land as merchandize. R. Cro. El. 534. 

[If a ship is within the limits of the port, it shall be demned an impor- 
tation;' as, ifit be twenty miles below the Hope, it is within tlie limits 
of the port of London. Bunb. 79.*) 

[Information for treble valuer on stat. 8 Ann. c. 7. s. SO. for assist- 
ing, &c. at the time of unshiraing, in unshipping wines, lies only against 
persons actually present. Bunb. 227.] 

[But if a person, though not present at the running or carrying to 
his house, afterwards p^s the men for doing it, it is a being concerned, 
and information lies. bunb. 247*] 

[If the information is for assisdng, or being otherwise Concerned, 
tempore exoneraiionis; yet personal presence is not necessary, if he gave 
praticular directions when and where the goods were to be landed and 
received. Bunb. 277.] 

[ WheaNmeal import shall pay duty as wheat by 22 Car. 2. Bunb. 
281.] 

[Goods (as wearing apparel) not imported as merchandize, are not 
liable to pay any duty, by 1S&14 Car. 2. c. 11. Str.94S.] 

[Ships taken as prizes by British men of war are liable to, and must 
pay 51. per cent, duty charged on goods by 12 C. 2. c. 4. ; but though 
liable to other imposts created since 1665, yet they have never been 
paid, and it is considered as a wiuver. Parker, 198.] 

[But foreign sails of such ships taken are not liable to Id. per oil by 
12 Ann.c. 16. & 19 G. 2‘. c. 27.; for when the ship becomes British, 
the sails do so too. Ibid.] 

(C 3.) When not due. 

But goods wrecked are not forfeited, though the customs are not 
paid. Cro. El. 534. R. Vau. 161. Vide Wreck. 

So, by the st. 12 Car. 2« 4. s. 15. prize wines ought not to pay ton- 
nage of custom. 

Sk>, by importation, if it be not byway of merchandize ; as, by 
default of victuals, stress of weather, &c. customs are not due dll land- 
ing. Per Hal^ fbrd. 362. 

So, if an agreement be made for customs with the deputy of the 
customer, who acts as such, though he be only the deputy of a deputy ; 
for the merchant cannot examinehis authority. R. Cro. El. 584. 

So, if the agreement be for all goods generally, without shewing the 
particular goods imported, when they are goods taken by way of re- 
prisal, the certainty of which is not known. R. Cro. El. 584. 

So, where tonnage and poundage is given by the st. 12 Car. 2. 4. 
viz. 12d. per pound, and by another statute an additional duty of 6d. 
per pounu is mven, and 5L per c^t. allbwed to«the merchant by the 
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first act^ the allowance shall be the same out of the additional duty/ tor 
they are incorporated. Per three Bar. Hard. 349. 

SOf by the st 12 Car. 2. 4. on due entry made of wines imported^ 
12/. per cent, shall be allowed for leakage. But this shall be upon 
entry of the whole quantity put on board the ship. R. Hard. S60. 

And by the same statute, s. 4. if the gdods of a sub^t bom be taken 
on the sea' by enemies or pirates, or perish in a ship taken or perishing, 
whereof duties were paid or anre^ for, on proof, 8tc. before the treasury 
or chief baron, recorded and allowed in the l^chequer, and certified 
to the officers of the customs, he, his executor or administrator, may 
ship in the same port so much other goods as those lost amounted to in 
custom, without paying any duty. 

So, by the st. 12 Car. 2. 4. s. 14. all wines imported in London, or 
elsewhere, shall be free from the duty of excise. 

(C 4.) Drawback and bounty allowed. 

By the st. 12 Car. 2. 4. s. IS. if wine, for which the additional duty 
is paid or secured, be exported in twelve months after importation, the 
duty shall be repaid, or the security discharged. Vide infra. 

By the st. 1 Jac. 2. 4. s. 4. 7- importer of tobacco and sugar, on ex- 
portation in eighteen months, shall be repaid the duties by him paid on 
the importation, or on a certificate of bond to export in four months by 
the buyer, and certificate of the searcher, that they have been shipped, 
and oath by the merchant that they have not been re-landed, &c. the 
security for duties by this act shall be discharged ; but the duties of this 
act continued only to 1693. (Continued by 7 W. 3. 10. till 1706, by 
8 Ann. 13. till 1720.) 

By the st. 1 W. & M. sess. 2. 6. merchant exporting coffee, tea, or 
chocolate, in six months after importation, shall be* repaid two. thirds 
of the duties by him paid by virtue of the said act. 

So, by the st. 9 Ann. 11. s. 39. on exportation of leather. 

So, by the st. 2 W. & M. sess. 2. .4. on exportation of East-India 
goods, wrought silks, &c. in twelve months after importation, the duties 
thereby laid shall be wholly repaid, or the security vacated. 

So, by the st. 4 & 5 W. & M. 5. s. 6. on exportition of goods 
charged by that act, except brandy. 

And, by the st. 6 & 7 W. 3. 18. s. 12. on exportation of glass, stone 
and earthen wares. 

By the st. 9 W. 3. 23. s. 9. on exportation of sugar refined in Eng- 
land, 3s. per cent, allowed. 

By the st. 1 Ann. sess. 2. c. 3. s« 18. on exportation of malt, draw- 
back of duties paid. 

So, by the st 12 Ann. 2. s. 21. 

By the st 9 Ann. 12. and 10 Ann. 19. on exportation of hops, soap,, 
paper, &c. 

By the st. 7 Geo. 20. s. 10. the merchant shall be entitled to his 
drawback, if he ship his goods in three vears. 

By tlie st. 3 Geo. 7. s. 40. all drawbacks on any goods diall continue 
till the duties cease. 

But by the st. 4 & 5 W. & M. 15. s. 13. no debenture of drawback 
shall be admitted but on oath by the real exporter, as interested in the 
propriety and hazard of the goMs exported, or acting by commission 

is 
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h ooiiemMd in thn dircsctum of the voyage^ so aa to be able to judge 
that the goods are reallv and bon&JUle exported}, and not rdanded or 
intended to be relanded. 

By the St. 6 & 7 W. 3. 18. s. 19. oath on exportation of glass, stone^ 
and earthen wares shall be, that the duties were truly paid or secured ; 
and security shall be given, that they shall not be rdanded before the 
customer or conptroller of the port. 

By the st. 7 W. S. 10. s. 5. on exmrtation of tobacco the debenture 
shall be on parchment, and the oath printed thereon in hac nrrfta, 
signed and sworn by the exporter, that all the tobam there certified, 
is really exported beyond the seas on his own account, or on account of 
A. for whom he acted by commission, and is not landed, nor intend 
to be rdanded in England. 

And by the st. 8 Ann. IS. s« 16. exporter, or other concerned in re-^ 
landing, &c. forfeits double the value of the drawback, and the boats, 
horses, &c. used in it. 

And by s. 18. no debenture shall be allowed on exportation of tobacco 
for Ireland, till certificate, &c. of landing there. 

(So, by the st. 5 Geo. 11. s. 5. on exportation of any goods for Ire- 
Irnid.) 

Nor, by s. 20, on exportation of any tobacco in ships under twenty 
ton. 

So, by the st. 6 Geo. 21. s. 49. if tobacco, entered as exported for fo- 
reign parts, shall be landed in Ireland, double the drawWk shall be 
forfeitkl, and the debenture for the drawback shall become void. 

[No drawback is due for pepper, unless exported within the year, or 
prevented by accident. Parker, 266.] 

[If the property is changed after shipping for exportation, the draw- 
back is lost. Parker, 266.] 

[Salt shipped for or landed in Scotland docs not discharge debenture. 
Parker, 269.] 

[Bark imported in tlie rough state and pulverized here, is not en- 
titled to the drawback on exportation under 27 G. 3. c. IS. 2 Anst. 
346.] 

[The general shipper of beer for exportation is entitled to the draw- 
ba^, whether or not the master has shipped sufficient for the consump- 
tion of the voyage, or paid the duty on such quantitv. 16 East, 376.J 

[The price ot barley at the port is the rule of the bounty upon the 
exportation of strong beer, and not the average price of barley through- 
out the kingdom. Cowp. 66.] 

[If one bushel of com is shipped in time to get the bounty, with in- 
tention to ship the rest afierwai^ the whole put on board is entitled to 
the bounty under 31 G. 3. c. 30. 2 Anst. 444.1 

[No bounty is due under 44 Geo. 8. c. 10. s. 2. on the exportation of 
foreign com, unless the average price is published as provided by the 
act. 2 Smidi, 565.] 

[The bounty given by 26 Geo. S. c. 81. on the buss fishery for her- 
rings, is not payable where the buss lies in port, and sends out her boats 
to fish. 8 Anst. 926.] 

[Unless a vessel has proceeded out of the limits of the port with her 
carge^ it is not such an exportation of the goods as will protect the cargo 
from duties subsequently imposed on the exportation of goods of the 

Hh4 samd 
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samenature^ although she is not onlyfreigbted and afloat, but has gone 
through all the fbnnaltties of dearuig, &c. at the ^toin*house^ amf 
has paid the exportation duties. And all such new imposts as are laid 
on such goods attach while the vessel is water«bome within ahy part of 
the port. 2 Price, ,381.] 

(C 5.) Aulnage. 

By the st. de prov. 27 Ed. S. 4. is granted to the king for eveiv 
cloth to be sold, above the customs due, a subsidy ; viz. for every cloth 
of assise not in grain, 4d-; half in grain, 5d.; of scarlet, 6d.; of 
every half such cloth, half so much; but nothing for cloth less than 
an half cloth, or made for the use of him and his fiimily, or, if 
sold again, when it hath once paid. 

And the aulnager shall take for his fee of the seller for eveiy cloth 
of assise a halfjpenny, for every half cloth a farthing, and no more. 

The aulnager is an ofiicer appointed to measure by the aulne^ or ell, 
all cloths, and collect the duties for the cloths so measured. Norn, 
verb. Alnage. 

This statute gives the first duty of aulnage upon cloths. Hard. 206. 
Semb. cont. Hard. 2H. 

By the stat. 11 H. 4. 6. the aulnager shall have a new seal, and set 
it, aker search and survey, to all cloths and dozens. 

And by the several statutes 17 R. 2. 2. 1 H. 4. IS. 9 H. 4. 2. 

1 1 H. 4. 6. 11 H. 6. 9. 1 R. a. 8. 4 Ed. 4. 1. 8 Ed. 4. 1. and 
8 El. 2. several regulations are made with respect to the measure 
and scaling of cloths, and the appointment, office, and duty of aul- 
nager. 

By these statutes the duty of aulnage shall be paid for new cloths 
made of wool, though not named in any of the statutes. R. Hard. 
205. 215. 

[( C 5. b.) Other duties.] 

[Canvas is linen within the statutes of excise imposing duties on 
painted linen. 3 Price, 360.] 

[Where canvas hns been previously primed, it is not liable to any 
farther duty for being afterwards paint^, the primer having paid a 
duty in the first instance, in reject of the colour necessarily Imd on in 
that preparatoi^ operation. 3 Price, 360.] 

[The scenes of the theatres, and all other canvas so painted, are liable 
to the duties of excise ^s painted linen. 3 Price, 360.] 

[By 24 G. 3. c. 73. the duty on spirit attaches on the wash before 
distillation. 2 Anst. 558.] 

^An accidental loss of wash, made for extracting spirits, after the 
duties are charged thereon, does not entitle the manufacturer to relief 
from those duties, as for an overcharge under st. 26 G. 3. c. 73. s. 1. 
7 T. R. 56.] 

(C 6.) Search and seizure of goods forfeited, and pro* 
ccedings afterwards. 

By thest. 12 Car. 2. 19. (made perpetual by 3 G. 7.) if any cause, 
goods to be conveyed away t^fore entry made, and the customer, &c. 

agreed 
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agreed with, on oath before the brd treasorer, any of the barons, 
or chief n^strate of place where the offence was committed, or 

next adjoining, the said ford treasurer, baron, &c. may issue a 
warrant to any, with the assistance of the sheriff, justice of peace, or 
constable, to enter the house where the goods are suspected to be, who 
may enter in the day within a month after the offence » and, in 
case of resistance, break open the house, and seize the goods con- 
cealed. 

But by this statute, if the information, on which the house is searched, 
proves false, the party grieved may in trespass recover his damages and 
costs. 

[On an action against an officer ii>r a seizure, probable cadse is no 
defence; he seizes at his peril. Str. 820.] 

[Officer informing, and with warrant from commissioners of excise 
or justice of peace, entering house, is liable to trespass if he finds nothinir. 
S Wils.434.] * 

[Whether commissioner or justice granting warrant is liable to action, 
if good ground of suspicion is not laid before him. Q. De Grey C. J. 
Semb. cont. Gould J. and BlackstoneJ. Semb. pro. The words of 
the act are, if he shali judge it reasonable. Ibid-] 

[Officer informing, and with writ of assistance entering house, if he 
finds nothing, is a trespasser ab initio. Anon. 5 Wils. 43?.] 

[On a writ of assistance, if the officer enters without a constable, he 
is a trespasser, though he finds uncustomed goods ; and, if in a town 
or county of itself, the constable must be of the town, not of the county 
at large. Anon. 3 Wils. 63.] 

After seizure for any cause, the officer shall transmit an account there- 
of to the solicitor of the customs in London, who shall enter it in his 
book, and, by a clerk in the remembrancer’s office, shall have a writ of 
appraisement directed to the sworn appraisers in the port of London, 
or, if the seizure be elsewhere, to the collector, &c. of the port where 
the seizure was, or other persons near, to make an appraisement. M« P. 
Ex. 139. 216. 

The appraisement shall be made by two or more upon oath. M. P* 
Ex. 140. 218. 

Afterwards, the writ shall be returned witli an indenture annexed, 
containing the name of the seizor, and the time and quantity of the 
goods seized, which, being registered by the register of seizures in the 
port of London, shall be returned to the office out of which the writ 
issued, and the goods shall be proclaimed in court. M. P. lb. 140. 
248. 

In the mean time an information shall be filed, having the same day, 
with the writ of appraisement, at the suit of the officer who seizes, and 
being signed by a baron, shall be inrolled with the writ, indenture, and 
procuunation. M. P. Ex. 141. 

[Regularly, the writ of appraisement and deliveiy cannot issue till 
the information is in; but by consent it may issue in tlie vacation, de* 
fendant giving Sjecurity ; and when the information comes in, the court 
may order anew writ, and the old appraised value to be returned on it. 
Bunb. 27-] 

[If goods are appraisied too high, the court may grant a new writ of 
appraisement. Bunb. 49. 185.] 

cif 
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[If good» condemtied are bouglit, and afterwards seized^ the condem- 
nation cannot be given in evidenoof but must be pleadMl. Per two 
Barons, contra one. Bunb. 520 

[But if the goods have been sold by the purchaser to a third person, 
he may give parol evidence of their being condemned goods.] 

^On information of seizure of British and foreign coins, no need of 
wjntof appraisement or second proclamation; judgment may be for the 
coins themselves. Parker, 57.] 

If no claim be entered within eight days, if the seizure was in the 
port of London, if in another port within 14 days, after the proclama- 
tion made, and a rule for it entered upon the indenture, the goods are 
condemned, and the seizor shall make a debet, and thereupon pay a 
moiety of the appraised value into the exchequer, whereupon the goods 
shall be delivered to him by order of the commissioners of the custqms. 
M. P. Ex. 141. 143. 

[Claim, before writ of appraisement returned, must be entered in the 
book in the office ; but if after the return, it must be indorsed on the 
writ.] 

[Since 8 Ann. the court will not make the claimant, though in low 
circumstances, swear to his claim, though of 10,000/. value. Bunb. 
21 .] 

[If the goods in one seizure by two officers are appraised and con- 
demned by two writs, and the goods not particularly described, and no 
nfbrmation, so no condemnation on the roll ; though the goods arc 
sold, and the moieties paid to the crown and the officer, the court wilt 
set aside the condemnation, and order an attachment against the officers. 
Bunb. 89*] 

[Tea was seized, and part carried away then, and the rest sealed 
down and carried away afterwards, and on this two writs of appraise- 
ment, and two informations ; which were not set aside, the court being 
divided. Bunb. 96.] 

If upon proclamation any one offers more than the appraised value, 
his name shall be recorded upon the indenture, and charged with the 
sum offered ; and if there be no claim, he sliall have a writ of delivery 
signed by a baron, paying a moiety into the exchequer, and a moiety 
of the appraisement, and the sum advanced, to the seizor. M. P. 
Ex. 142. 

[On seizure, information should be filed, then writ of appraisement 
taken out ; on the return, defendant enters bis claim, and may move 
for a writ of delivery ; if prosecutor delays filing information, or suing 
writ of appraisement, defendant, on entering his claim, may move for 
a writ of delivery ; no certain rule as to delay; but if seizure in vacation, 
and no information filed next term, if it could have been tried tliat term, 
it is ground for a writ of delivery. Bunb. SO.] 

[A bidder shall not be discharged, thoimh g^s sink in value, pend- 
ing a claim put in after the bidding; and me court may order execution 
hyjl*/a. amnst him, and not accept of the forfeiture of the bidding- 
money. Regularly, the process of the pipe should issue. Buiio. 
76.] 

[If the bidder has been at expence, the court will not rate the fine^ 
thoi^.a composition be made by licence between the officer and the 
claimer. Bunb. 100.] 

[In 
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[In rating the fine^ the court will inquire if there is any bidder, and 
take his interest into consideration. Bunb. 116.] 

i lt is discretionary in the court to gtmt a writ of delivery or not; 
they will not for tobacco stalks, mough wetted at sea. Parker, 
196.] 

[The court refused a writ of deliveiy for a ship seized ten days before, 
though loaded with perishable commodities, on a suspicion it was going 
to Gottenburgh. Bunb. 21.] 

[Removing goods from one port to another, without a permit, is an 
unlawful importation, and not within the jurisdiction of the excise; and 
if such goods are seiz^ by their officer, on an information before them, 
the court of exchequer will grant a writ of delivery. Bunb. 1 06.] 

i If the witnesses for informer are at great distance, old and infirm, 
unable to travel in winter, it is good ground to deny writ of deli- 
very of goods for delay of prosecution on 14 C. 2. c. 1 1. Parker, 92.] 
[On seizure of perishable goods, court has power to order sale witli- 
out consent of clnimer. Parker, 70*] 

[But pending error, not. Ibid.] 

[Or, if it does not clearly appear that the goods are perishable. Ibid.] 

[ Watches are perishable goods. . Bunb. 74.] 

[The party may proceed m the exchequer, or before the justices; 
and if there is no delay in them, the court will not interfere. Bunb. 
139.] 

[Justices of peace have jurisdiction of seizure of brandy, wherever it 
is ; but of the waggon and houses only, if tliey are running goods from 
the water*side. Bunb. ISO.] 

[On an information qui tam^ for importing brandies in unsizable casks, 
the court ordered they should pay duties, though the statute says they 
shall be forfeited. Bunb. 44.] 

[On information for running goods, filed, but not entered in the 
book, capias may issue as the first process. Bunb. 209.] 

[There is no right to seize contraband goods, unless they are landed 
or offered to sale ; mere bringing the ship into port gives no right to 
seize. 2 Wils. 257.] 

[If goods prohibit^ from being sold in this country by st. 11 & 12 
Will. 3. c. 10. are taken out of a warehouse, and put on board a vessel 
as if for exportation, but in fact with a view to be relanded, they are 
liable to be seized, though no attempt has been made to rcland ,thein. 
1 Bos. & Pull. Rep. 267.] 

[If a custom-house officer seizes goods, exhibits information, and pro* 
ceeds to condemnation, the right ot action (enacted to be brought in a 
month for a pecuniary penalty) attaches in him, and no other can 
bring tlie action till a month from the condemnation. S' B. M. 1357.] 
[Attorney-general (as well as officer) has costs by 8 Ann. C. 7* where 
judgment for the king. , Parker, 91 .] 

[On information for the king and the party, defendant is not entitled 
to judgment ; as, in case of a nonsuit in an action on 14 Geo. 2. c. 17- 
Parker, 92.] 

[An officer may sue qui tanh &c. though he has no right to. any part 
of the forfeiture or benefit from it] 

[ A fortiori^ if he is to have a collateral reward.] 

[In such case judgment for the king alone. Parker, 105.] 

[Information 
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[Information for penalty abates by defendant’s death after trial, and 
belbre judgment, and this may be suggested on the roll, and confessed 
by attorney-general to save writ of error. Parker, 264.] 

[The court stopped an action because defendant would not admit the 
smzure, which the oflBcer could not prove, though two terms had passed 
before the information filed. Bunb. 37.] 

[If a smzure is made by a prc^r officer, and a condemnation in the 
ex^equer, B. R. will not examine the property on an action of trover; 
but if by a stranger, it will. Str.*952.] 

[An enemy’s ship with prohibited goods may be seized by custom- 
house officer, though already seized as a perquisite of the admiralty ; 
and prohibition shall go aminst admiralty. Parker, 273.] 

[Prohibited goods (as French wines in time of French war) bought 
widi the king’s money, and imported for the use of his family, are not 
forfeited. Parker, 274.] 

[On information of seizure, it is not necessary to set forth the quan- 
tity nor kind (because they are made certain by the writ of appraise- 
ment); but in information of devenerunt it is necessary, and for want 
thereof, judgment shall be arrested. Parker, 278.] 

[Where there is a penalty which may be sued for by a common in- 
former within a year, attorney-general may file information for dis- 
covery, waiving penalties, after the year, but not before ; if he doth, 
defendant may demur. Parker, 279.] 

[By St 3 G. 3. c. 22. all ships and goods (except those liable to be 
burned) seized by officers of customs, shall be sold to the best bidder, 
and the price go half to the officer, half to the king.] 

[Any vessel not above 50 tons, liaving foreign spirits, (except two 
gallons a-head for the crew), or tea or tobacco, on board, in any har- 
bour, or hovering witliin two leagues of shore, is forfeited, and snail be 
burned, or used in the king’s service.] 

[By St. 5 G. 3. c. 43. gwds paying duty ad valoremy under-rated, 
may be carried by officer to the king’s warehouse, the collector to pay 
the value sworn to, and lOs. per cwt. addition, and the duties paia to 
the proprietor; the goods to be sold, die money advanced to be re- 
placed, and the surplus paid, half to the officer, half to the sinking 
fund.] 

' [By St. 9 O. 3. c. 6. excise officers may seize horses and carriages 
usra in smuggling foreign spirits. 

[The St. 26 G. 3. c. 77. s. 13. which enacts that no person shall pro- 
secute **any action^ bill, plaint, or information, in any of the king's 
courts,” for the recovery of any excise penalty, &c. unless prosecuted 
by the attorney-general or some revenue officer, is confined to the 
superior courts of record ; and therefore an information for a penalty 
for removing wax candies may be prosecuted before the commissioners 
of excise by one not averred to be such officer. 2 East, 362.] 

[Goods shipped as for exportation, but with the intendon of re- 
landing contrary to law, are liable to seizure, though on board. 1 B.&F. 
267.] , . , 

[A seizure as contraband, is not justifiable before landing, or ofier 
for sale. 2 Wils. 257-] 


[(C b.) OEr* 
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[(Cb.) oErcijfe commi«0ionet0.] 

tThe powers of the cenomisrioners of excise as to the excise laws 
within the bills of mortality, and those of justices of the peace in aU 
cither places^ are co-extensive. Dougl. 55. ^ 

It is not necessarily essential to an order of the commissioners of 
customs made under the 51 Geo. 3. to restore goods seized, that any 
terms or conditions should be imposed on the proprietors by the order ; 
and the court will not refuse to stay proceedings on a writ of appraise- 
ment on that ground, although the application proceed from the crown. 
But they will not quash the writ if regularly issued. 1 Price, 4.] 

[A condemnation of goods by the commissioners of excise, is not 
conclusive. 2 Blk. 1 1 74.] 

[(C c.) Cretee oCKcew.] 

[In searches by excisemen, where the presence of a peace officer is 
required, one reputed to be an officer attending the rotation justices is 
not sufficient. 2 Blk. 1135.] 

[The authority of a custom-house officer to seize uncustomed eoods^ 
&c. is not limited to the precinct to which he is nominated, unless so 
expressed in his deputation. 13 East, 506.] 

[In an action by the owner of goods for money paid to a custom-house 
officer, to redeem them from a seizure, to which, at the time of pay- 
mentj it appeared they were not liable, notice of action under st. 23 
G. 3. c. 70. s. SO. is not requisite. 4T. R. 485.] 

[The provision in the st 23 O. 3. c« 70. s. 30. requiring notice of 
action to be given to custom-house officers, is confined to actions of 
tort, since the object is, that they may tender amends. 4 T. R. 4870 
[In assumpsit against an excise officer to recover back duties paid to 
him % there must to notice of action, pursuant to st. 23 O. 3. c. 70. s, SO. 
4 T. R. 553.] 

[An excise officer is entitled to notice of action under st. 23 Geo. 3. 
c. 70. s. SO. if he believed that he was acting in discharge of his duty, 
and if the facts which he supposed to exist would, had they existed, have 
justified his conduct. 5 T. R. 1.] 

[Semble, an extra exciseman is entitled to notice under the exdse 
laws, on actions brought against him for any thing done in pursuance of 
any of the excise laws. 2 Smith, 220.J 
[An officer of the customs, sued in trover for seizing a smuggling 
vei^, and held to special bail, shall not be discharj^ on a com- 
mon appearance, unless the true foundation of the seizure be shewn, and 
that the defendants are doing all in their power to procure a condem- 
nation. 2 Blk. 1018.] 

[A custom-house officer has not a right to a second gauging of a 
vessel, before he grants a permit. Loft. 204, 205.] 

[Previous to 23 Geo. 3. c. 70. trespass lay against custom-house offi- 
cers, for entering a house and searching for smuggled goods, if none 
were found. 3 Wils. 61. 2 Wils. 405.] 

[Trespass lies against an excise officer tor breaking and enterin^ie 
plaintiiT s house, under a warrant of tlie commissioners of excise, obtained 

upon 
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upon the "defendant’s own information of suspicion^ which proved un- 
founded. S Wils. 434. 2 Blk. 912.] 

tTrwfer lies against custom-house oflBcers, for seizing and canring 
to the kinsfs warehouse goods not seizable. 5 Burr. 2657* 3 Wils. 
146 .] , 

[If exorbitant fees are taken by a custom-house officer, from the 
master of a vessel upon his taking out a coquet and bond pursuant to 
18 & 14 Car. 2. c. 11. s. 7. ; though the statute imposes the duty on 
the master personally, the owners may recover the excess in assumptive 
for money had and received. Cowp. 805.] 

[If an excise officer pay over to his superior, duties received, but 
which the party paying them is entitled to recover back, the superior, 
not the officer, must be sued. 4 T. R. 553.] 

[Upon not guilty in trespass, excise officers executing a body warrant 
issued by the commissioners, may give the special matter in evidence. 
2 Blk. 1254.] 

[A judge’s certificate in an action, against a custom-house officer for 
entering the plaintifPs house, &c. and seizing his goods, that there 
was prwable cause for the seizure,” covers the seizure only ; that ageneral 
vaadict will clear the case from the operation of st. 23 Geo. 8. c. 70. s. 29. 
iUid26 Geo. 8. c. 40. s. 31. 1 H. B. 28.] 

[Onus prebandi payment of duties lies on the claimer on prosecutions 
in the exchequer ; but in actions of trespass for taking the goods, the 
onm of proving non-payment lies on the defendant 2 Blk. 813.] 

[If an officer of the excise pays money into court, in an action duly 
instituted against him, for seizing goods not mcciseable, having omitted 
to tender amends before the action, he shall recover only single costs, 
although the jury afterwards find a verdict for him, on the ground that 
the money paid into court was equivalent to the damages sustained by 
the plaintiff. 1 H. Bl. 244.] 

[An action of trover, like that of trespass, against an officer for goods 
seized under st. 26 Oeu. 3. c. 40. s. 27. must be brought within three 
months from the original seizure, notwithstanding the pendency of pro: 
cess in the exchequer. 2 East, 254.] 

[The limitation of three months, witliin which actions against excise 
officers must be brought, must be reckoned from the act of seizure, 
notwithstanding the pendency of a suit in the exchequer. 1 H. B. 14.] 

. [The court will set aside condemnation of the subject of seizure af^r 
the expiration of the usual time of fourteen days allowed for entering 
claim, on satisfactory affidavit of merits. 1 Price, 48.] 

[The court will not, in a motion for an order on the officers of the 
customs, decide a material question of revenue, viz. from what time the 
exportation of corn, so as to entitle to the bounties, is reckon^. 
1 Anst. 269.] 

[ (C d.) Cu0tom<l)outfe. ] 

(The practice bf making prime and post entries at the custom-house 
is illegal. 'JL Blk. 96S.] 


(C c.) dta> 
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[ (C e.j fl^tatate0.] 

[The disUnctioD between the excise lews properly so cdled, end lews 
for reising inlend duties under the menegement of die oonunisnoners of 
t^ excise is this; the former reletes only to liquors'; the letter to malt, 
diy' goods, end other erticles which heve been put under the menege> 
nientofthe excise commissioners. 2 T. R. 510, 51 1.] 

[Hie clause of reference in the exdse laws to former lews, amounts 
to diis ; that all the general powers and provisions mven and made in 
acts in pari materia, shall m virtuidly incorporated into these ; but 
that suchprovisions as are always considered as special provisions shall 
not. 2 T. R. 510.] 

[The words on shore,” used in st. 24 Geo. 8. sess. 2. e. 47. s. 15. 
mean on land ; and therefore an excise officer, seizing soap in the exe- 
cution of his office, at an inland place, is within the scope and protec- 
tion of the act. 1 B. & P. 187.] 

(D) lae^traint of trobc. 

(D 1.) By the king’s charter. 

The king by his cliartcr cannot make a total restraint of trade^ ibr 
such a patent will be void. 3 Mod. 139. Vide ante, (B). 

Though it relates only to pastime or recreation, 1 1 Co. 87* b. 
Vide in Prero^tive, (D 36.) 

Though it be the trade of a merchant, or a mechanic trade. 
1 Rol. 4. 

And therefore the ktn^ by bis patent, cannot restrain any, that he 
shall not trade by sea. 1 Rol. 4. 

Nor, can he grant to an abbot, that he alone shall have such a port* 
1 Rol. 5. 

So, the king, b;^ his charter, cannot make a ^ant, that none sliall 
use his trade within such a town, unless he be free of the same town. 
U. 8 Co. 125. a. Adm. Lut. 564. Vide in Bye-l&w, (B 3.) 

That none practise physic without a licence from the college of phy- 
sicians, unless it was confirmed by parliament. Per two J. 1 Rol. 5. 
Vide in Physicians, (A). 

That all sweet wines imported into England be landed at Southamp- 
ton, and not elsewhere. 2 Rol. 114. 

That all merchandizes imported into such a city be left at the Guild- 
hall there foir 40 days. 2 Rol. 1 IS, &c. 

That none shall use a trade, unless he be a member of such a corfm- 
ration. Jlub. Hard. 55. 

So, the king, by his ciiurter, cannot grant that such a corporation, 
* Sec. shall use a trade at such a place, exclusive of all others not free of 
the same corporation. Dob. 3 Mod. 127. R. Hard, 108, 9. Dub. 
Ckmb. 53. R. Skin. 361. 

Or, that such amd such deal in such and such commodities, exclusive 
of others. 2 Rol. 174. 1. 45. Vide pmt, (D 4.) 

That "A. shall have the sole printing of bonds, &c. which others 
printed before. Bemb. .3 Mod. 77* 

That only 100 persons shall trade there. 1 Rot. 4. 


That 



480 TRADE. 

That the master,, wakens, and fraternity of Trinity Isle in Irela^ 
ihall have the sole buying and selling of merdbandizes im^rtad into 
the city of Dublin. . 2 Rol. 113. 

' lliat if any trade to the Canaries, without leave of sudi ai^ such 
pemons, his ship and goods shall be forfeited. R. 1 Sid. Ml. 1 Mod^ 
13. 1 Vent. 47. 

That a corporation shall have the sole trade to the East Indies^ 
though it be a country of infidels. B. cont. 3 Mod. 127. Skin. 132. 
165. 197. 233. Vide infra. 

So, the king, by his charter, cannot make a monopoly. Vide post, 

(D4.) 

But where a place for trade is discovered, with the great peril of 
any persons, the king may grant to them the sole trade there ; as, the 
tr^e to Greenland. Adm. 1 Rol. 5. 

The trade to the East Indies, to the East India Company only. D. 
2 Rol. 115. Semb. 1 Ver. 130. 307* 2 Ca. Ch. 165. R. cont. as 
it seems. Skin. 334. 361. R. acc. 36 ic 37 Car. 2. Skid. 132. 165. 
197. 223. 3 Mod. 127. 

. [The St. 9 & 10 Will. 3. c. 44. in consideration of a large sum of 
money advanced by the East India Company gave them the exclusive 
iright of trading there, subject to a redemption on the part of the public 
by repaying the money advanced, and giving three years notice. Se* 
veral acts of parliament, in the reigns of Queen Anne, George the Se* 
cond, and ih the present reign, have confirmed and continued this ex* 
elusive right of trading, whiem has never yet been put an end to. The st. 
33 G. 3. c. 52. has brought together in one code almost all the statutes 
resecting the East InJia Company. This last statute has repealed 
such parts of the statute of William as inflicted penalties, &c. ; and says 
that no acts or parts of acts thereby repealed, shall be pleaded or set 
up in bar of any action, &c. ; yet it is competent to underwriters who 
have subscribed policies on ships trading to the East Indies, in con- 
travention of the statute of William, to avail themselves of the illegality 
of such trading in an action brought on the policies. B. R. T. 36 
Geo. 3. 6 T. R. 723. Ex. Ch., E. 38 Geo. 3. 1 Bos. & Pull. 
272.] 

[The sales of the E. I. Company being subject to a regulation that 
any buyer not making good the remainder of bis purchase money on 
or before the day limited for such payment, should forfeit the depo^iit, 
and should be rendered incapable of buying again at any future sale^ un- 
til he shall have given satisfaction to the court of directors ; held that 
the. term satisfaction must be construed to mean pecuniary compensation 
for the non-performance of an agreement to pay on an appointed day, 
and that a buyer having maded^ult on the day, but i^terwards witn- 
in.a further time given to him by the company, paid the remainder of 
the purchase money with interes^ might maintun an action against the 
company for refusing to allow him to become a bidder at their sales^ . 
such sales being declared by the st. of William to be public and open 
sales. C. P. H. 42 Geo. 3. 3 Bos. 8c Pull. 55.] 

[Quaere whether since the passing of the stat. 18 Geo. 2. c. 26.. which 
regulates the deposits, forfeitures, and incapacities of bidders at the tea . 
sales of the company, the company can make or enforce any other re« 

gulations 
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gulations affecting those sales than such as the act of parliament has 
enacted. Ibid.] • 

(Under the late treaty between this country and the United States 
America^ referred to in st. 37 Geo. 3. c. 97* it is not necessary that the 
tmde from America to our settlements in the East Indies should be 
direct ; it may he carried on circiittously 1^ the way of Europe; B. R. 
M.39G. 3. 8T.R.31. Ex. Ch. E. 39 G. 3. LBos. & PulL 430.] 

So, the king, by his charter, cannot impose the forfeiture of goods, 
upon pretence of a regulation of trade. 1 Ver. 307. Semb^ 1 Vent. 
47. Vide Preroj^tive, (D 33.) 

^ So, be cannot inhibit the importation ofgoods, except at such a port. 

[Chancery will never establish a right claimed under a charter from 
the crown, till there has been an action at law to try the right. 2 Atk.> 
484.] 

(D 2.) By by-law or custom. 

So, a by-law for the total restraint of trade will be void. Vide By- 
law, (C 3.) 

a custom which makes a total restraint of trade will be void; 
as, a custom that he shall not use a trade in such a city. See. un- 
less it be founded upon some consideration. Mo. 342. Sti. 111. 
R. 2 Lev. 210. R. 3 Lev. 241. 

So, a by-law, that he shall not use the trade of a tailor, &c. 
without licence, &c. does not extend to him who makes vestments 
for A. and his family, as a servant in his house. R. 1 Rol. 4. 

But a custom, which restrains trade sud modo, may be good ; and 
therefore, the custom of foreign bought and foreign solid, whereby 
a man, not free of a city, &c. will be restrained from buying or 
selling goods to other foreigners within such city, &c. is good. 
Dy. 279. b. R. Jon. 162. Adm. 2 Rol. 202. 1. 45. 

A custom that none shall use a trade there, unless he be free of the 
guild. R. in London, 8 Co. 125. Dub. whether good in another 
city. 1 Sal. 204. Mod. Ca. 21. Vide By-law, (B 3.— C 3.) 

So, a custom that none shall use the trade of a dyer in such a town, 
without the licence of the archbishop, will be good. 8 Co. 125. 

So, a prescription, that none in the villofD. who holds of the 
manor of D., shall bake elsewhere than at such a bakehouse in the same 
town, will be good. Ow. 67* cont. But it is said that the same case^ 
was R. acc. 8 Co. 125. b. Cro. £1. 203. 1 Leo. 142. 

A custom that a butcher ,do not sell flesh in his own house upon a 
market-day in a town where the prior has a market, but must sell upon 
a stall in the open market. 8 Co. 127. a. * 

(D 3.) By contract. 

So, if a man, for good consideration, restrains himself from the 
exercise of his trade in a particular pla^, he shall be bound by it ; as, 
if a, man, in consideration that the plaintiff would buy all the goods in 
bis shop, promises that he will not afterwards use his trade in the same 
shop. R. Al. 67. R. Noy. 98. * R.*2 Rol. 201. 

Or, thaa he will npt use his trade afterwards in the same street in 
London R. 2 Cro. 597. Per Roll, Sti. 311. 

So, in consideration that ^e plaintiff bought his decayed wares at 

V 0 L.VII. li . the 
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the fint prio^ he will not nse bis trade afterwards in the same town in 
the country. R. per three J. and afF. in error, 2 Cro. 596. 1 Bd. 

16. 1. 50. Jon. 15. 2Rol. 201. 

So^ in consideration that the plaintiiF had married his daughter. R. 
and aff. in error, 1 Rol. 17. 1. 67* Sti. 111. 

So, in consideration that he took his house for 21 years, that the 
, defendant will not sufter the same trade in the next shop during the 
term, is good. 2 Cro. 3^6. 2 Bui. 136. 

' [So, bond, with condition ndt to set up trade within half a mile of 
plaintiiTs dwelling-house, or any other that she, or her exechtors or 
administrators, shall remove to, to cany on trade of a linen-draper, nor 
to instruct or assist any other, good ; on consideration that plaintiff had 
taken defendant to instruct and maintain without money. Fort 297. 
S. C. affirmed on error in B. R. and in parliament ; the twelve judges 
attending, and unanimous. Str. 739. Ld. Raym. 14>56.] 

[So, articles not to set up a trade taught, within the bills of morta- 
lity, on penalty of 44/., good. B. R. H. 53.] 

But a promise or obligation, which binds any to a total restraint of 
his trade, is unlawful and void. Adm. 2 Cro. 596. 

As, an obligation that he will not afterwards use the trade of a dyer. 

2 H. 5. 5. 

So, an obligation that he will not buy sheeps-trotters of any person, 
with whom the obligee deals or shall deal, or of more persons than he 
buys of ; for this may amount to a total restraint of his trade. R. in 
B.R. T. IW.&M. Sho.2. 

So, an obligation on promise, which restrains the total use of his 
trade for four years, will be void. 

Though it be only in three counties. ' Ow. 143. 

Or, that he shall not use his trade for four years in Nottingham. R. 
Mo. 115. Al. 67. R. Ow. l43. 

So, an obligation or promise, which restrains the total use of a trade 
in a particular place, is void, unless it appears to be made upon good 
consideration. Per Holt. Sho. 2. R. 2 Leo. 210. Mo. 242. 

3 Lev. 242. [1 P. Wms. 181.J 

So, if it restrains the total use of trade, though it be upon considera- 
tion. A1. 67. [1 P. Wms. 181.] 

[B. gave a bond to A. that he would not practise as a surgeon on his 
own account for fourteen years within ten miles of a certain place, in 
consideration that A. would take him as an assistant in his business as a 
surgeon for so long a time as it should please A. ; and the bond was 
bedden good in law. B. R. H. 33 Geo. 3. 5 T. R. 118.] 

(D 4.) Monopoly. 

By st. 38 Ed. 3. a merchant may freely deal in all manner of mer- 
chandize, notwithstanding any charter. 2 Rol. 174. 1. 45. 50. 

And therefore, every grant of the king, which tends to a monopoly, 
will be void by the common law. 1 Rol. 4. 

A monopoly is, when the sale of any merchandize or commodity is 
restrained to one or a certain burnber. 1 1 Co. 86. b. ' 

And has three inseparable consequents; the increase of the price, the 
bhdness of the wares, the impoverishment of others. Ibid. 

And therefore, every grant which tends to a monopoly, wiH be void ; 
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if the king grants to A. the sole making of cardsi &c. for twenty-one 
years* R. 11 Co. 86. 8 Co. 125. a. 

On the sole making of ordnance for battery in the time of war. Godb. 
254*. 

That he alone shall carry kenyes out of the kingdom. Godb. 254*. 

Or 5 shall have the sole importation of cards into the kingdom. R. 

11 Co. 88. 

That goods shall not be imported, but at such a port. 2 Inst. 61. 

SOf by the St. 21 Jac. 2. ail monopolies^ and all commissions, grants, 
licences, letters patent, &c. to any person, body politic, &c. for any sole 
buying, selling, making, working, using of any thing, &c. shall be void. 

And any grieved, &c. may have an action on me statute in B. R., 
C« B., or Exchequer, and recover treble damages and double costs. 

So, all monopolies are contrary to magna charta. 2 Inst. 63. 

But by a proviso in the st. 21 Jac. 2.' it shall not extend to letters 
patent, &c. heretofore made for twenty-one years, or hereafter to be 
made for fourteen years, for the sole working or making of any new 
manufacture, to the 6rst inventor, &c. so as not contrary to law, or mis- 
chievous to the state, or generally inconvenient. 

And, any grant to a city or corporation, or to any company, &:c. of 
art, Occupation, mystery, &c. for the maintenance or ordering of trade ; 
and letters patent made or to be made about printing, making of gun- 
powder, ordnance, shot, or of any office not decried by proclamation, 
shall be of the same effect, and no other, as if this act had not been made. 

And this act shall not extend to letters patent, grant, See. about allom, 
or allom mines, or to the fellowship of hoastmen at Newcastle, about 
selling, &c. sea-coal or pit-coal, &c. or to licences for keeping taverns, 
or selling wines, or the patent to Sir Robert Mansell about making glass, 
or to Abraham Baker about smalt, or Lord Dudley about cast-works. 

$ 0 , there may be letters patent for fourteen years to the first user 
within the kingdom, though he did not invent, but discovered it in 
foreign parts. Per two J. Sal. 4'47. 

Vide ante, (B). 

[Chancery governs itself by this rule, whether there is any act of par- 
liament on which the restriction is founded. 2 Atk. 484*.] 

[Authors (and those claiming under them) have property in their 
books, after publication, in perpetuity ; and they only have a ri^ht to 
multiply copies for sale, and may maintain action against any. This is 
a common-law right, not taken away by st. 8 Ann. c. 19. Per Mans- 
field C. J. Aston J. and Willes J. contra Yates J. P. 9 G. 3. 4 B. 
M. 2303.] 

[Writ of error was brought ; but plaintiff, after assigning errors, 
suffered himself to be non-prossed, and injunction in Chancery was 
granted.] 

[The same doctrine was confirmed by decree in Chancery.] 

[But on appeal to the House of Lords, this decree was reversed; the 
doctrine now established is, 

[That authors or their assigns have not the sole and exclusive copy- 
right in perpetuity after having published their compositions but by 
st. 8 Ann. c. 19. extended now by 54 6. 3. c. 156, have it for fourteen 
years from the publication, and then the right returns to the authors (if 
living) for other fourteen years.] 

Ii2 JV.B. 
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[JV. B. Previous to diis judgment^ the opinions of the judges were 
‘ ^eni and were as follows: 

Five jud^s, viz. Smjrthe C. B., Aston J.,Willes J., Blackstone J.^ and 
. Asnhurst J. delivered their opinions ; 

1. That at common law an author had the sole right of first pub* 
lishing, and might bring action against any who did it without his 
consent ; 2. That the law did not take away such ri^ht on his 
publishing, and that no person may then do it without his consent ; 

3. But the author and his assigns had the sole right in perpetuity ; 

4. And that this action at common law is not taken away ; 5* Nor 
this right any way impeached^ restrained, or taken away by stat. 
8 Ann. 

With these five (it is said) Lord Mansfield was known to con-* 
cur (though he did not speak, it being very unusual, from 
reasons of delicacy, for a peer to support his own judgment 
on an appeal to the House of Lords). It may therefore be 
said, there were six of the twelve judges unanimous on all 
these points. 

Two judges, viz. Gould J. and Nares J. were of the same opinion on the 
1st, 2d, and' 4th points, as to the common-law right. 

One judge, viz. De Grey C. J. was of the same opinion on the first 
point. 

Two judges, viz. Adams B. and Perrott B. were of opinion on the first 
point, that the author had the sole right of ArsV publishing, but 
could not brinj; action against any but such as had obtained the copy 
by fraud or violence. 

One judge, viz. Eyre B. was of a contrary opinion on this 1st point, 
viz. that the author had no right even before publishing, and in all 
the rest. 

Four, viz. De Grey C. J., Adams B., Perrot B., and Eyre B. were of 
a contrary opinion on the 2d and 4th points, viz. that publishing 
took away the right. 

And six,viz. De Grey C. J., Adams R, Gould J., Perrot B., Nares J., 
and Eyre B. were of a contrary opinion on the 3d and 5th points, 
viz. that the commonJaw right was taken away by 8 Ann. 

[So, ‘'that of these six, only two concurred with each other on 
all the five points, viz. Nares J. and Gould J. on one system, 
and Adams B. and Perrott B. on another, and the opinions 
of the six were diversified six several ways.J 
[An author whose work is pirated before the expiration of twenty- 
eight years from the first publication of it, may maintain an action on 
the case for damag^ against the offending par^, although fbe work was 
not entered at Stationers’ Hall, and although it was first published with* 
out the name of the author affixed. B. R. £. 38 Geo. 3. 7 T. R. 
620.] 

[An action lies to recover damages for pirating the new corrections 
and additions to an old work. B. R. E. 41 Gco. 3. 1. East, 

358.] 

[By st. 15 G. 3. c. 53. the universities, in England and Scotland^ 
and Eton, Westminster, and Winchester colls^, may hold in perpe* 
tuity their copy-right in books given or bequea&ed to them.] 

[The proprietor of a print, to entitle mmself to the tenefit of.st. 

8 S Geo. 
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8 Geo. 2. c. 13. must engrave and print his name, and the day of first 
publication, on it. P. 10 G. 8.; 3 Wils. 60.] 

[By St. 17 G. 3. c. 57« proprietors of prints may bring action on the 
case, and recover damages and double costs, against persons copying 
their prints in the whole or in part, by varying, adding, or diminishing, 
without consent.] 

[In an action on this statute by the proprietors, against the pirater 
of a print, it is not necessary to produce the plate in evidence ; one of 
the prints taken from it is sufficient B. R. M. 33 Geo. 3. 5 T. R.. 
41.] 

[A patent was granted to A. B. for a new invented method of using 
an old enmne in a more beneficial manner than was before known. 
The specim^tion stated, that the method consisted of certain principles, 
and described the mode of applying those principles to the purposes of 
the invention, and im act of parliament, reciting the patent to have been 
for the making and vending certain engines by him invented, extended 
to A. B. for a longer term than fourteen years the privilege of making, 
constructing, and selling the said engines. Qu. Whether under these 
circumstances, the patent right was valid ? C. P. E. 35 Geo. 3. 
2 H. BI. 463. B. R. H. 39 Geo. 3. 8 T. R. 95. determined the pa- 
tent-right to be valid.] 

■ [Where a monc^oly is granted to one or more individuals, they are 
bound to deal with the pumic on reasonable terms. 12 East, 527.] 

[Vide Patent, (E).] 

(D. 5.) Restraint by statute. 

[Acts of parliament, relating to trade in general, are public acts ; but 
an act which relates to a certain trade only, is a private one. 1 T. R. 
125.] 

(D. 5.) If he have not served as an apprentice. 

So, by the At. 5 Eliz. 4. none shall use a manual occupation, &c. not 
then used by him, but then used within the realm, unless he shall be 
brought up therein seven years, as an apprentice, nor set any to work 
in such occupation, unless he have been an apprentice, &c. on pain to 
lose for every default 40s. for every month. 

Who are within the statute. 

[This st. against exercising trades, without serving apprenticeship, ex- 
tends to parishes as well as corporations. T. 30 & 31 G. 2. 1 B. M. 

366.] 

^nd this statute restrains the use of any trade without being an ap- 
prentice for seven years, which was then used, or is mentioned in 
the statute. 8, Co; 129. b. Sal. 611. 

As, a draper. Hard. 54. 2 Keb. 403. R. Sti. 223. 

Ironmonger. R. Cro. Car. 316. 

Soap-maker. Hard. 54. 

Knife-haft-maker. Ibid. 

Brewer. R. 8 Co. 129. b. 2 Cro. 178. 1 Rol. 10. Dub. 2 Bui. 
190. R. if it be in London. Pal. 543. 

Baker. R. hlo. 886. Hob. 183. 2 Rol. 376. 

* Tailor. D. 1 Lev. 243. 

Upholr 
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‘ Upholsterer. Dub. 1 Rol. 10. 2 Bui. 191. R* 1 Lev. 243. Sal.6H. 
^ Point-maker. Cro. Car. 516. 

Spurrier. R. 2 Cro. 179. 

Tiler. 4 Mod. 145. 

Fell-monger. Sal. 611. 

Barber. ^ R. 1 Lev. 87. 2 Lev. 206. 

Cook. 8 Co. 129. b. 

[Indictment on this statute against a tanner needs not aver the wmi 
of other qualifications, vrhich by subsequent statutes entitle persons to 
exercise that trade without apprenticeship ; but such other qualification 
must be shewn by defendant, either by plea, or in evidence. 2 B. M. 
1035.] 

And a person cannot use a trade within the restraint of the statute, 
to which he does not serve as an apprentice for seven years ; though he 
be a freeman of the city of London. R. 1 Sand. 311. 

Though he be an alien or denizen. R. Hut. 132. 

Though he have served as an apprentice to another trade. R. Sho. 
266. Coiit. 4 Leo. 9. 2 Bui. 190. 

Though^ she was a widow to a tradesman within the statute ; for that 
does not make her an apprentice. Noy, 5. Except where she assisted 
her husband seven years. Carth. 163. 

Though he served beyond sea for seven years, if he was not bound 
by indenture. Per Holt, in Surry, 10 W. 3. Sal. 67. The book seeigns 
cont. 

Though he allege a custom to excuse him. Dub. Pal. 542. 

[But a man may exercise as many trades as he has worked at, or 
served to, seven years. 2 Wils. 168. 1 Bll 233.] 

So, a person, not apprentice for seven years, cannot employ otheri 
who have served seven years, in the exercising of the trade ; for that 
is using of the trade. K. Sho. 241. 3 Mod. 315. Per three J. Dolb. 
cont. Sal. 610. Carth. 163. 

[But one who advances a sum of money in a trade, and becomes a 
partner, but does not meddle in the manum exercise of it, is not within 
the statute 5 El. ; though he never served any apprenticeship. 2 Wils. 
40. ' 1 Bui. 5.] 

'Nor, use the trade for himself. Per Holt, Carth. 163. Vide post, 

(D6.) 

[Where, by the constitution of a corporation, a person who has 
served a seven years’ apprenticeship to a freeman residing in it, is en- 
titled to his freedom ; and where, by a bye-law, the indentures must 
be inrolled by the town-clerk within a limited time, an apprentice, who 
is bound to a freeman resident only occasionally, and whose service is 
to be performed at another place, is not entitled to have his indentures 
inrolled, nor will B. R. grant a mandamu;5 to the town-clerk for that 
purpose. 2 T. R. 2. 

[A single act of selling does not make a man a hawker, nor oblige 
him to have a licence. 1 B. M. 609.] 

[One licence is sufficient for a person who travels with several horses^ 
though the intention of the legislature was evidently otherwise; yet, by 
mistake the word is put for harscy and the commissioners have 
always conformed to it. But note, B* R. would give noopinion thercQXK 
SB.M, 1472.] 
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The linen mmuikcture of Scotland is the linen manufacture dt this 
kingdom; therefore native of Scotland, wholesale dealer in Srotch 
linens, is not obliged to take out a licence to carry his linen from town 
to town, and expose them to sale in a room by wholesale only. 3 B.M. 
1314.] 

[A journeyman is not liable to the penalty of 5 £1. c. 4. 4 B. M. 
3449. Qu. Whether the master who employs him is not liable.] 

[By 17 G. 3. c. 33. dyers in Middlesex, Essexi Surry, and Kent,niay 
employ journeymen who have not served apprenticesmps.] 

[By 17 G. 3. c. 55. so may all hatters.] 

[By St. 18 G. 2. c. 33. carts in London 'may be drawn with three 
horses, and the wheels of six inches broad may be bound with iron, 
and the name of the owner shall be on every cart, on pam of 40^. on 
the driver.] 

[By 39 G. 3. c. 26. s. 16, 17. no hawker can expose goods to sale in 
any part of a market*town, but tlie public market-place. Vide 4 T. R. 
273.] 

(D 6.) Who not. 

[But the St £112. 4. does not extend to employments which do not 
require skill ; as, to a pippin-monger, or coster-monger. R. 2 Bui. 
190. 1 Rol. 10. Dub. Sal. 611. 1 Vent 326. 346. 2 Lev. 206. 

Or, a hemp-dresser, wool-comber. R. Cro. Car. 499. Sol. 611. 

Gardener. 1 Vent 326. 2 Bui. 191. 

[Nor the employment as a journeyman. 4 Burr. 2449.J 

So, he is not within the statute, if he served seven years as an appren- 
tice, though never bound by indenture. Sal. 613. 

[Or, if he served part of the time as an apprentice, and the rest as a 
journeyman. 3 Keb. 400.] 

Or served seven years out df the kingdom, if bound by indenture. 
R. 1 Sal. 67. 

If a wife has assisted her husband in his trade seven years, she may 
use it after his death. Sho. 242. 

[Working at a trade for seven years qualifies. 2 Wils. 168.] 

[Service by an apprentice with a second* master of the same trade, 
as and by consent of the first, qualifies. 3 T. R. 608.] 

[Query, as to a capitalist trading without manual interference. 
15 East, 161.] 

If the master, to whom the apprentice served, used such trade, though 
another trade was his principal ; as, if a mercer sells hats, his appren- 
tice shall use the trade of an hatter. Sho. 242. 

So, it does not extend to him who uses a trade for his private family ; 
as, if he has in his house any one who acts as a brewer, baker, tailor, 
&c. for his private use. R. 8 Co. 129. b. R. 1 1 Co. 54. a. Cro. Car. 
499. Acc. Carth. 163. 

So, the statute does not abrogate the particular custom of a town, 
&c. ; as, that the widow of a trader shaU use the trade of her husband^ 
&c. Carth. 163. 

(D f .) Remedy against the offender. 

By the st. 5 Eliz. 4. all penalties in that act, not otherwise disposed 
of, shall be, one moiety to the king, the other to such as will sue for the 

1 i 4 same 
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same in the queen’s courts of record^ or before justices of oyer and ter* 
miner^orany other justice, by action of debt, informa|tion,- or other- 
wise : and the said justices, or any two, (one being of the quorum), and 
majors, &c. of corporations, may hear and determine all offences 
against the said statute, on an indictment in the sessions of the peace, 
or an information, &c. 

Provided, all amerciaments, fines, forfeitures for any offences in thb 
act, within a city or corporation, shall be levied, &c. by such person 
within the city, &c. as shall be appointed by the mayor, &c. to the use 
of the cily, &c. in such manner as any other amerciaments, &c. have 
been used to be levied, &c. by reason of any grant or charter, &c. to 
' thesame city, &c. 

And therefore an indictment lies for using a trade contrary to the 
statute. 

Or, debt, or information qui tam^ &c. [Vide Cowp. 369.] 

And an indictment or information lies in the sessions of the city, bo- 
rough, &c. as well as of the county ; though by the st. 31 El. 5- suits 
for using an art wherein not brought up, &c. shall be in the quarter 
sessions of the peace, or assizes oi the county where the offence; com- 
mitted, or leet, &c. ; for it is added, and not elsewhere out of the said 
county. R. 2 Keb. 403. R. Sal. 370. Mod. Ca'i 220. 

And an information qui tam^ &c. lies, though the forfeiture be given 
to the corporation ; for that only shall be intended of the king’s part. 
R. Cro. Car. 316. 

But debt does not lie upon tbk statute in the courts of Westminster, 
unless the offence was in Middlesex. R. Hob. 184. But Mo. 886. 
reports the same case cont. Semb. acc. Sti..22S. Vide Action upon 
Statute, (D). 

So, the indictment, &c. is not sufiicient, if it does not allege that the 
trade was used, 5 El. K. Pal. 528. Sal. 611. Semb. cont.; for the- 
court may take notice that it is an antient trade. 2 Rol. 376. 

If it be a trade named in the st. 5 El. 4. it shall be intended then 
used, though not so sieged. 4 Mod. 145, 6. 

Who may take or shml be bound apprentices, and how punished or 
discharged, vide in Justices of Peace,. (B 53, &c.) 

Vide more concerning trade, in Action on the Case for Deceipt,(A 7.) 
—By-Law, (B 3.— C 3.}— London, (N 6, &c.)«^Merchant.— Navi- 
gation, (I 1, &c.)— Prerogative, (D 38.) — Scotland, (D 7.) 
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Vide Parols, (A. 21.) 


TRAVERSE. 

Vide Indictment, (L) — Justices of Peace, (D 1S.)-^Pl£adeb, 
(G 1, &c. 17, See.) — Prerogative, (D 8S, 84.]^'— Sewers, (G). 
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TREASON. 

Vide Admiralty, (E 2.) — Copyhold, (M-1.) — Forfeiture, (B^, 

2, S.)— Justices, (K 1, &c. — L 1, &c.— N 1. — X 1.— 8 Y *.) 

Justices of Peace, (B 2.)— Parliament, (L. 28.)~Testmoigne, 
(A 8.) — Utlagary, (D 1.) 

TREASURE TROVE. 

Vide Officer, (G 9.)— Waife, (G). 

TREASURER. 

ILoni |Wsl> tteasttw. Vide Courts, (D 8.) — ^Justices, (K 8.)— Of- 
ficer, (E 1.) 

Qttasutet of a caimtH. Vide Justices of Peace, (B 70.) 

TREES. 

Vide Biens, (H). — Copyhold, (K 7.) 

TRESPASS. 

(A) Creieipaiefjif ; toliat afiall be. 

(A 1.), To goods and chattels. p.490. ; 

(A 2-) To lands and tenements, p. 490. 

(A S.) General wrong, p, 491. 

(B) IBg tobom B 1(20. 

(Bl.) Txe&^pai^^ qiuare claustm Jregit, p. 49^. 

(B 2.) What shall he a sufficient possession, p. 49^. 
(B S.) What not. p. 493. 

(B 4.) What sufficient for goods, p. 491*. 

(B d.) General trespass ; by whom it lies, po 493. 

(Cj against b)bom (tlte 0 . 

(C 1.) Trespass qmre clausum Jregit. p.496. 

(C 2.^ What act makes a man a trespasser ab initio. 
p. 498. 

(D) mttti tee0pa00 Doe 0 not l(e«] p. soo. 

[(E) CO 0 t 0 , &c.] p.603. 
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TRESPASS. 


(A) €rejfpQjerjt(,t»!iat0{i0niie. 

(A 1.) To goods and chattels. 

Trespass is a wrong done to the prson^ to the goods and chattelsisLor 
to the lands and tenements of another man. 

Trespass to the person may be by menace, assault, battery, or may- 
hem. Of which vide in Battery, (A — B — C— D — E). 

Or, by false imprisonment Of which vide in Imprisonment 

(L2.) 

It will be a trespass done to another, if a man Wrongfully takes the 
»goods and chattels of another; as, if he takes his horse, ox, or other 
cattle, or live chattel. F. N. B. 8?. M. 

[Trespass lies for assaulting, beating, and wounding plaintiff’s mare. 
Barnes, 4*52.] 

So, if he takes his furniture, or other dead chattel. 

As it lies de navi abductd. F. N. B. 87* I. 

So, if he takes cattle or goods that belong or have relation to another 
thing ; as, it lies de pullis, espervor. suerum in tali boseo suo nidifican. 
F. N. B. 86. L. 

Of doves taken out of his dove-house. F. N. B. 88. 1. 

De leporibusy phasianis^ perdicibus^ cuniculh^ ^c. in laarrennd^ vel 
clauso suo captis et asportatis. F. N. B. 86 M. 87. A. 

De feris in parcosm captis et asportatis. F. N. B. 87. A. 

But this seems to be by the st. W, 1. 20. 2 Rol. 550. 1. 46. 

Of fish taken. 5 Co. 34. a. Playter. 

So, it lies deuxore abduetd cum bonis viru F. N. B. 89. O. 

Of a servant taken away, cum bonis magistri. 2 Rol. 551. 1. 34. . 

So, it lies of charters taken, though they concern the freehold or 
inheritance. 

Of a bond or other writing taken. 2 Rol. 557. 1. 40. ' 

So, it lies of 100 shillings of his money in pecunia numerata. 
F. N. B. 87. M. 

Of timber. F. N. B. 87. D. 

So, de catallis felon, taken by the sheriff. F. N. B. 91. F. 

Of goods wrecked taken before seizure. F. N. B. 91. D. 

,Of goods waived or strayed, before seizure. F. N. B. 91. B. 

[So, working an estray, although the original taking was lawful. 
B. R. M. 26 Geo. 3. 1 T. R, 12.] 

So, trespass lies for an unlawful dbiress of goods. F. N. B. 90. B. 

For goods taken till, he make fine, release, &c. F. N. B. 87. C. 

For goods destroyed ; as, a mill-stone broken. F. N. B. 88. L. 

Sheep driven by a dog, ita quod deteriorat. sunt. F. N. B. 89. L. 

Hogs driven ita quod interierunt. F. N. B. 89. L. 

Of hay or other goods burnt. F. N. B 88. N. 

Vestment spoiled by throwing wine upon it. R. Noy, 48. 

(A S.) To lands and tenements. 

It will be a trespass^ if a man wrongfully enters the house, lands, or 
tenements of another without his consent ; and therefore trespass lies de 
domo sudjraetd. F. N. B. 87. D. 


For 
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For entering missuagium she tenementsm. Str. 891. 

De clauso suojracto. F. N. B. 88. K. 91. 1. 

So, a trespass may be to lands or tenements by entry into his posses* 
sion. F. N. B. 92. A. B. 2 Bol. SS6. X. 

By treading down, spoiling, eating, &c. his hay or com. F. N, B. 
87. G. 86. K. 

By cutting down trees, &c. F. N. B. 87. G. 

By hunting in his close. F. N. B. 87. A. 

By breaking ditches or hedges. F. N. B. 90. K. 

B^throwing down or disturbing the setting up of his fold. F. N. B. 

By breaking up a pond. F. N. B. 87. L. 

So, if a man enters and does damage to another^ though he does not 
keep the possession; as, trespass lies quare domum vel clausum 
J'regit. 

^ So, trespass lies for a wrong to lands contrary to a trust reposed in 
him ; as, if a lessee at will cuts down timber, or commits voluntary 
waste. Co. L. 57. a. R. Sav. 84. 

So, trespass lies for a wrong to his liberty or privilege in land; as, 
quare warrennam ipsius A. intravit^ ^ sine licentid fugavit^ et lepores^ 
cuniculos, phasianoSi sen perdices cepit et asportavit. F. N. B. 86. M. 

Qtiod separalem vel liberam piscariam suam fregii^ et piscatus est, 

R. Skin. 342. 4 Mod. 186. F. N. B. 87. G. Vide Piscary, (A). 

[If a person keeps goods distrained in the house longer than the time 
directed, he is a trespasser for the rest of the lime. Str. 717. Ld. 
Raym. 1424.] 

[Trespass lies against a landlord, who on making a distress for rent, 
turned the plaintiffs family out of possession, and kept the premises on 
which he had impounded the distress. B. R. H. 41. Geo. 8. 1 East, 
139.] 


(A 3.) General wrong. 

So, trespass lies for a general wrong to another ; as, if a man takes 
the servant of another out of his service, and keeps him. R. 2 Bol. 
356. 1. 15. F. N. B. 91. I. 

If A. rescues a man out of the hands of an officer who arrested him 
for me ; for he was my servant for such purpose. R. 2 Rol. 556. 1. 25. 
Hob. 180. 

If he builds a tolbooth upon my land, without saying, clavsumJregjiU 
R. 2 Cro. 122. 

So, if a miller takes toll of him, who ought to be free of toll; for it 
is tantamount to having taken his corn. 2 Rol. 556. 1. 10. 

If he beats the servant of him who ought to have toll, and obstructs 
his taking of toil. R. 2 Cro. 122. 

So, trespass lies for taking a son and heir and marrying him, or a 
daimhter and heiress. F. N. B. 90. H. 

Of a canon or monk out of a religious house. F. N. B. 90. G. 

Of a prisoner taken in war, or pf a villein. F. N. B. 88. A. 91. E. 


(B) 



492 


TRESPASS. 


(B) iDf)om it Ifeiet. 

(B 1.) Trespass quare ckmum fiegit 

TrespaBSf quare domum, or clausum JregU, lies by him who has the 
possession of an estate of freehold or inheritance, or by lease for years^ 
or at will. 2 RoL 551. 1. 47* 54. Vide post, (C 1. — D). 

SOf tenant at will may have trespass against him who ousts him. 
Semb. 2Rol. 551.1. 45. 

So, tenant by suj^ance may maintain trespass against a stranger. 

2 Rol. 551. 1. 42. 

[By the owner of the soil, for erecting a stall in a market. Str. 
1238. Wilson, 107.] 

So, it lies by him who has only vesluram terrce. Co. L. 4. b. R. 
Mo. 302. 

[A. demised to B. the milk of twenty-two cows to be provided by A., 
and to be fed at A.’s expence on certain closes belonging to A.; A.cove- 
nanting that B. might turn out a mare, and that no other cattle should 
be depastured there: it was holdenthat the separate herbage and feeding 
of those closes passed to B., and that B. might maintain trespass 
against any one infringing his right. B. R. 5 T. R. 329.] 

Or, lierhagium tertce. Co. L. 4. b. 2 Rol. 549. 1. 20. Dy. 285. 
Cont. 3 Leo. 213. R. acc. Cro. El. 421. 

So, by a lessee of the pasture of such a close. R. 2 Rol. 549. 1. 25. 
Mo. 302. 

By a grantee of underwood, though the soil does not thereby pass, 
R. Cro. El. 413. Mo. 355. 

By a grantee or lessee of the king de exitihus of one outlawed. 

3 Leo. 213. Mo. 302. 

But a commoner shall not have trespass quare clausum fregiU Cro. 
£1. 421. 

Nor, he who has a warren in land. Ibid. 

[But it lies by a freehold-tenant in a manor, for digging turf in his 
turbary, where he has an exclusive right to the turf, thou^ not to the 
feeding on it; not if he had only common of turbary. 3 B. M. 
1824.] 

[An entry by the sheriff under ajif. fan\ sale of goods, and keeping 
possession till after the return of the writ, is one trespass only. 1 Mars. 
17. 5 Taunt, 198.] 

(B 2.) What shall be a sufficient possession. 

K a man has possession only as lessee for years, or at will, it is suf- 
ficient to maintain trespass against a wrong-doer. 2 Rol. 551. 1. 47, 
54. Vide ante, (B 1.) 

[Bare possession is sufficient to maintain trespass. 1 East, 244. 

4 Taunt, 547.] 

So, if a stranger does a trespass to a lessee at will, which nrejudicei^ 
the land, the lessor may have trespass against him for the d^age to 
the land ; for the possession of the lessee is his possession. 2 Rol. 551. 
1. 49. 

So, if a lessee at will commits voluntary waste, the lessor may main- 
tain 
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taiir trespass against him } fi>r that amounts to.a determination of the 
will. Co. L. 57. a., I Rol. 860. 1. 50. 

If he dies, and his heir enters, the lessor shidl have trespass 
. him before entry. Ca L. Q2. b. Cart. 56, 7. 

So, a copyholder who is only tenant at will, shall have treqpass for 
trees cut upon, his land. 2 Rol. 551. L 50. 

So, an intruder upon the king’s possession may maintain treqrass. 
Al. 7. 

So, a disseisee shall have trespass against a disseisor, without re-entiy, 
for the first entry ; for the disseisee was then in possession. 2 Rol. 553. 
L 50. Co. L. 257. a. 

So, if his estate determines, whereby he cannot re-enter ; as, if he 
ww tenant jwr outer vie, &c. he shall have trespa^ for Uie whole time 
with a eontinuando against the disseisor. 2 Rol. 550. 1. 15. 20. 

So, if a disseisee re-enters, he shall afterwards have trespass against 
the disseisor with a eontinuando for the whole time of his possession. 
2 Rol. 550. 1. 10. 554. 1. 35. Co. L. 257. a. 

Or, against a stranger for a trespass done during the disseisin ; for 
fay re-entry he revests the possession in himself ah initio. 2 RoL 554. 
1. 39. 

So, against a lessee, donee, or feoffee of the disseisor. R. 2 Rol. 
554. L 45. Cont. 11 Co. 51. R. Mo. 461. 

[One in possession of glebe land under a lease void by the st. 5 Eliz. 
c. 20. by reason of the rector’s non residence, may maintain treqrass 
against a wrong-doer. B. R. H. 1 East. 244.] . . 

If a man sells his land^ he shall heve trespass for a wrong done be- 
fore. 2 Role 569. 1. 20. 


(B 3.) What not 

But a plaintiff cannot maintain trespass quare claummjregit^ if he has 
not actud possession ; though he has the freehold in law ; as, an heir 
shall not have tres]iliiss against an abator. 2 Rol. 553* 1. 45. 

[Or, unless he has the exclusive possession ; and therefore it will not 
lie for entering into a pew ; because the possession of the church is in 
the parson. 1 T. R. 430.] 

If a wife, tenant for life, leases for years and dies, the reversioner shall 
not have trespass aminst the lessee before entrv. 

Nor, the heir, if an husband, seised in right of his wife, leases, and 
then the wife dies. 2 Rol. 552. 1. 3. 

So, if the heir enters upon ai^ abator, he shall not have trespass 
against him, for the wrong before. 2 Rol. 554. 1. 17. 

So, a disseisee shall not have trespass against a disseisor for the con- 
tinuance in possession, before his re-entry, except when his estate is 
determined, so that he cannot re-enter. 2 Rol. 550. 1. 7. 553. 1. 52. 

Though his entiy be tolled by his own act. 2 Rol. 550. 1. 25. 30. 

So, before re-entry a disseisee shall not have trespass against A. for 
a wrong done after the disseisin. 2 Rol. 554. 1. 2. 

So, a bargainee shall not have trespass before entry, though the 
possession is transferred to him by the statute. Cart. 66. 


(B 4.) What 
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(64.) What sufScient for goods. 

So, not only he who has the property^ but also he who hus the pos* 
se^onofgoodsi shall maintain trespass for the goods; as> if a man 
has cattle to agist, he shall have trespass against him who takes them. 

2 Rol. 551.1.25« 

[Possession, either in fact or in law, is essential. 1 T. R. 4750 
■ So, a lessee of cattle for a year, for composting his land, shall have 
trespass against a stranger. 2 RoL 551. 1. 20. 

Or, against the lessor himself^ if he takes the cattle Within the year. 

2 Rol. 551. 1. 22. 

So, a bailee of goods awarded* 2 Rol. 551 . 1. 31. 

So, a bailee of goods pledged to him, if a stranger takes them. 
20 H. 7*1. a. 

So, if a stray in the manor of B. be taken within a year,' by a stranger, 
B. shall have trespass. 20 H. 7. 1. 

So, if a man takes the goods of B. who afterwards grants them to 
imother, yet after the grant, shall have trespass for them. 2 Rol. 
557. 1. 52. 

[To entitle a man to bring trespass, he must, at the time when the 
act was done, which constitutes the trespass, cither have the actual pos« 
session in him, of the thing which is the otgect of the trespass *, or he 
must have a constructive possession in respect of the right being actually 
vested in him; as, in the case of an estray or wreck, before seizure by 
the lord. 1 T. R. 480.] 

[So, the executor has a constructive possession from the testator’s 
death. Ibid.] 

[But trespass will not lie, by the assignees of a bankrupt, against a 
sheriff for taking the goods of a bankrupt in execution after an act of 
bankruptcy, and before the issuing of the commission, and after a pro- 
visional assignment, and notice from the provisioual assignees not to 
sell. Id. 475.] 

[A. having let his house ready furnished to B., cannot maintain tres- 
pass against the sheriff for ta^ng the furniture under an execution 
against B.; though notice were given that the goods belonged to A., 
A. not having the possession, trover was the proper action. B. R. 'M. 
4 T. R. 489.] 

If a man sells goods at London to A. in York, A. shall have trespass 
before actual taking ; for the possession is immediately in him. Latch, 
214. 

So, an executor shall have trespass for the goods of his testator, 
though he does not say that they were taken out of his custody ; for the 
possession upon the death of his testator is vested in him. Per two Jf. 
2 Cro. IIS. 

So, trespass lies for goods taken after delivery by replevin. 2 Rol. 
569. 1. 17. 

Or, after retaking by the owner. 2 Rol. 569. t 25. 

Or, after his lease, or interest, determined. 2 Rol. 569. 1. SO. 

If trespass be done to goods in the hands of a bailee, trespass lies by 
the bailee. 2 Rol. 551. 1, SI. 


And 



iihoftiitUes. 49S 

And also hy the bailor^ and he, who first recovers, shall have the . 
damages. « 2 fioL 569. 1. 22. 

So, trespass lies by a sheriff for taking goods in his hands upon eze** 
cution before sale. 

Though]the taking be by the defendant himself against whom the eke* 
cution was. R. Cro. El. 639. 

So, trespass lies for the master of a ship, who had the possession and 
was taken for the voyage, for a detainer of it. R. 1 Sal. 1 1. 

So, trespass lies for goods taken ; though they are afterwards altered 
in form, 

(B 5.) General trespass ; by whom it lies. 

So, trespass lies by the party to whom the wrong is done. 

[Trespass and false imprisonment lies in England, by a native of Mi* 
norca against the governor of that island, for an injury of that nature 
committed there. Cowp. 476.] 

[So, by one hurt by the accidental going off of a gun. T. 10 Oeo. 
Str. 596.] * , . 

Though the damage to him be only by consequence; as,’ it lies by 
an husband alone for the battery or threatening of his wife, per quod 
consortium amisit, or negotia infecta rtmduu^ &c. Vide in Battery, (A). 

[So, A. throws a squib among the people at a market, it lights near 

B. who throws it from him, C. does the same, and it strikes D. and puts 
out bis eye. D. has trespass m et armis against A. Blackstone J. contra. 

3 Wils. 403. 2 Bl. 892.] 

[Trespass vi et armis lies against a defendant for driving his cart so 
furiously, that it was driven with great force against the plaintiff’s 
carriage, and overturned and damaged it. B. R. T. 5 T. R. 648.] 

[Trespass, and not case, lies for a servant’s wilfully driving s^punst 
and injuring another’s carriage. B. R. M. 6 T. R. 125.] 

[An action on the case, and not an action of trespass, is the proper 
remedy for an injury done to the plaintiiTs carriage by the servant of 
the defendant’s negligently driving his master’s carriage against it. 

C. P. 2 H. Bl. 442.] 

[If A. wilfully run his vessel against B.’s, and damage ensue, B. may 
bring trespass; but if A. so negligently steer his vessel that it runafoiu 
of B.’s, then case is the proper action. B. R. 8 T. R. 188.] 

[A. declared in case against B. for sinking his boat, and after aver* 
ring a non-feasance in B. as the cause, stated him to have acted with 
great force and violence in accomplishing the injury ; A. recovered, and 
on error brought because the action should have been trespass and not 
case, and because the two actions were mixed, the court referred the 
concluding exprei^ions to the non-feasance first stated, and held the 
declaration sufficient to support the judgment Ex. Ch, 1 Bos. & Pull. 
472.] 

[A master is not liable in trespass for the wilful act of his servant, the 
trespass being the servant’s, and not the master’s. B. R. M. 1 East, 
106.] 

[Where one accidentally drove his carriage against another’s, the 
remedy is trespass and not case, the injury TOUig immediate fix>m the 
act done, B. R. E. 3 East, 593.] 


So, 
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So^ it for the bathny of a servant, per Mod seroithm attiiUti 1 

So, it lies by a master for the battery of ms servant, per quod, 8U, 
after the death of the servant. 2 Rol. 568. 1. 42. 

By an husband after the death of his wife, for taking away his mfe 
with the goods of her husband. 2 Rol. 569. 1. 1-2. 

Or, after a divorce. 2 Rol. 569. 1. 10. 

[It lies for procuring by awe, fear, and influence, contrary to his own 
indination, a sover^n, independent, and absolute foreign prince to 
imprison the plaintim 2 Bl. 1055.} 

rey a woman for an assault by defendant to whom she, was married, 
if proves a former marriage to one alive at the time of second mar- 
rii^. Str. 79.] 

* So» by the st. 4 Ed. S. 7. an executor or administrator shall have 
trespass for ft prejudice to the.proper^ of the testator. Vide in Admi- 
nisttadon, (B 18.) 

And by the st. 25 Ed. 3. 5. the executor of an executor. 

But trespass does not lie for a battery, &c. to the person of a testator, 
by his executor or administrator. Vide Administration, (B 13.) ' 

Nor, by an husband after the death of his wife, for a battery to the 
wife ; for she must jdn. 2 Rol. 568. 1. 50. 

Nor, by a father for the battery of his son. Cro. El. 55. R. Ray. 
259. Mont. Atkins cont. 

Or, die imprisonment of a son or daughter. R. Cro. £1. 770. 

{Where a justice of the peace maliciously grants a warrant against 
another, without any information, upon a supposed charge of felony,' 
trespass lies against him. B. R.H. 2 T. U. 225.] 

[And trespass is the only remedy. Ibid.] 

[If A., having been robbed, suspect B. to be guilty, and take and 
deliver him into the charge of a cmstable present, B., if innocent, may 
maintain trespass against A. B. R. T. 6 T. R. 3 15. Vide supra, Xm- 
prisonment, (H 8.) ] 

Nor, for taking away any son or daughter, who is not an heir. R. 
Cro. El. 770. 'Vide in Guardian, (H 5.) 

So, if a wrong be done to several at the same dme, trespass lies for 
each severally, for the wrong to him ; for trespass is several in its nature. 
3 Lev. 354. 

[In trespasses, not only he who does the act, but he who rammands 
or procures die doing of it, or aids or assists in it, is a principal. D. 
Bl. 868.] 

[Thus an attorney who sues out irregular process, and delivers it to 
an ofiicer for execution, is a principal trespasser. Bl. 866.] 


(C) against tolbom it lieis- 

(C 1.) Trespass quare clausum Jregit- 

Trespass lies a^inst him who does the trespass, and all aiding, &c. ; 
for there is no accessary, but all are principals in trespass. 

1^ trespass lies agamst each severally, where many do a trespass; 
for it is joint and several in its nature. 

So, 
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So, against A., simul cum diversis aliis ignotiis. R. 1 Leo. 41. 

Or, against A. simtd cum B. and C* R. cont by common law; but it 
shall be aided as form after a verdict 1 Leo. 411.' 3 Leo. ?7. 

So, against all procure or command it 4 Inst. 317. 

Or, against him who afterwards assents to a trespass done for his use 
or benefit, though not privy at the time of doing it 4 Inst 317. 

So', if he assents to the act of his servant in seizing goods, he will be 
a ^espasser for misusing of the goods in seizure, though not privy to the 
misusage. R. Lane, 90. / 

So, trespass, for a battery in ravishing his wife, lies against the 
wife and o^ers; for she may be assenting. 2 RoL 553. 1. 35. Bro. 
Rape, 2. 

So, it lies against A., who comes in aid of B., though he does nothing. 
2 Rpl. 555. 1. 7. 

Or, if he commands B. to do, though he be not present.' 2 Rol. 555. 

1 . 10 . 

So,' trespass lies against A. if his wife puts his cattle into the land of 
another. 2 Rol. 553. 1. 30. 

If the sheriflP, by his order, takes in execution the goods of a stranger. 
2 Rol. 553. 1. 5. 10. 

But if a servant puts the cattle of his, master, without his privity, into 
the land of another, trespass lies against the servant, and not against 
the master, 2 Rol. 553. 1. 25. 

If the bailiff of a franchise takes the goods of a stranger in execution, 
treraass lies against him, not s^nst the sheriff. 2 Rol. 552. 1. 40. 

So, if the bailiff of a sheriif detains in custody after b, supersedeas, 
trespass lies against him, and not against the sheriff. R. 2 Rol. 552. 
i. 45. 

[But trespass will lie against the sheriff, if his officer take the goods 
of A. oh a fa. against those of B. Doug. 40.] 

So, if the sheriff takes a furnace, &c. fixed to the freehold, trespass 
lies a^inst him, but not against the party, though it is delivered to him. 
R. 2 Rol. 556. 1. 50. 

So, if the sheriff does not return his writ, &c. trespass lies against 
him, but not against the party, or bailiff. Vide Return, (F 1.) 

if a man receives him who has done a trespass, knowing him to 
have'done so, he is no trespasser. 

If a man commits a trespass by mistake, or inadvertency, trespass 
lies against him; as, if a sheriff or bailiff takes the goods of one instead 
•of another. 2 Rol. 552. 1. 17. 22. 

Or, arrests A, instead of B. 2 Rol. 552. 1. 25. 

Or, attaches A. by the goods of B. or of his inciter. 2 Rol. 552. 

I. 20. 

Though it be by the shewing of the party to the suit. 2 Rol. 552. 
1. 30. 

If an executor cancels an obligation of his testator to A. which he 
finds, supposing that itis cancell^. R- 2 Rol. 563. 1. 45. 

If a man’s cattle escape into the land of another, against his will. 
-2 Rol. 568. 1. 15. 

So, if the cattle of him in reversion after the death otcestuique vie, 
•8cc. .trespass on the corn of tenant for life against the will of the owner* 
R. 2 Rol. 568. 1. 20. 

V 01 ..VII. Kk So, 
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So, trespass lies against A., if cattle in his custody do a treqpM* 

^ Rol. 546. L m 

Or, agidnst the owner of the cattle at election. 2 Rol. 546. L 20. 
[Trespass lies agabst tenant in possession, after judgment, against 
the casual ejector for the mesne profits, from the time he has notice of 
lessor’s tkle, though he lets judgment go by default, and his name does 
not appear in the record of judgment against casual ejector. R. by all 
the judges, 2 Wilt. 115.] “ . 

'[If a man has apprentices, and puts them in custody in a lock-up- 
house, and they complain to quarter-sessions of being ill used, &c.and 
their fear of being sold to Guinea, and the court discharges them, W. 
lieutenant of a man of war agrees with them to serve, and gives^ A. 
money to keep them that night, and next morning sends press-gangfor 
Aem, with a note to A. to deliver them, which he does,, taking a re* 
ceipt; trespass vi et armis lies agidnst W. for he sent force. 3 B. M. 
1306.] 

But 'trespass does not lie against a man not consenting or aiding to 
it ; as, if A. strikes an horse upon which B. is riding, whereby he 
throws down another, trespass does not lie against B. Sal. 637, 8. 

[So, trespass does not lie against a pound-keeper merely for receiv* 
iim cattle^ though the taking was tortious ; for he is bounds to keep 
whatever is brought to him. Otherwise, if he go beyond bis duty, and 
assent to the trespass. Cowp. 476.]] 

^ So, trespass does not lie against a lord, because his distress is un- 
reasonable, or carried into another county \ for by the st. Marl. 4. 
Nm jpmiaturperred^^ \ but there shall be an action upon that 
statute. 2 Inst. 105, 106. 

Nor, by the equity of the statute by a lessee for years against the 
lessoil^ 20 Ed. 4. 2, 3. R« Dal. 3. 

Yet, it lies, if the lessor spoils, or destroys the goods. 20 Ed.4. 
3* a... 

[The court will not join declarations against separate persons, on an 
affidavit that the trespass, if any, was committed hy all jointly; for that 
would deprive the plaintiff of the benefit of the evidence of one against 
the other. Str. 420.] 

(C%) What act makes a man a trespasser ab initio. 

So, if a man has an authority or licence given him by law, and he 
abuses it by misfeasance, he i^hall be a trespasser ab initio \ as, if a 
man who takes a distress, works, or kills it. 8 Co. 146. Vide in 
Distress, (D6.) 

[If an officer attach goods, and continue possession of the bouse, or 
keep the goods therein for a long and unreasonable time, without re- 
moving them to a place for safe custody, he is a trespasser ab initio* 
2 BI. 1218.] 

If a lessor, who enters to view if waste be done, damages the house. 
2 Rol. 561.. 1. 27. 

Or^ stays there all night. 2 Rol. 561. 1. 27- 
[Party distraining, not a trespasser ab injfio^ by reason of subsequent 
irreralarity.] 

If a commoner enters to view his cattle, and cuts down teeef, 

8 Co. 146. b. 

5 If 
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If a pnrTOTor, who takes my cattle for the king’s house. 

9 Rol. 561. 1. 29. 

If a seardier unpacks stoffi, and puts them in the dirt, whereby t hfy 
are damaged. R. 2 Rol. 561. 1. 90. Lan^ 90. 

Scv if his servant, or assistant does it, widiout his directi<»). 2 Rol. 
569# 1. 5. Lane, 90. 

If a man enters a tavern, and continues there all night agtunst die 
mil of the taverner. 2 RoL 561. 1. 35. 

If a man will unpaid goods distrained after amends tendered. 2 Rol. 

561. 1. 45. Sonb. cont. 8 Co. 146. b. 

[If a man converts a hog taken dama^feasant 9 Wils. 20.] 

If the lord of a manor worn a stray within the year. R. 2 Rol. 562. 
1. 15. Vide in Waife, (F). 

[Although th4 original taken be admitted to be lawful. 1 T. R. 12.] 

Or, the lord of a ^ or market works a horse distrained for toll.’ 
2 Rol. 562. 1.20. 

So, if the bailifis of a town who by custom seize an hide, for noa» 
payment of a customary duty fi>r hides of all oxen killed and sold' 
within die town, tan it, to prevent pntrefiiction. R. 2 Rol. 562. 
1.25. 

So, if the dieriff does not return a writ where he ought, or makes a 
false return. 2 Rol. 569. 1. 15. 20. Vide in Retom, (F 1, &c.) 

If a sherifl> or any in his aid, makes replevin after a claim of pro* 
per^ notified to him by the owner. R. Mod. Ca. 68. 189. 

If an escheator takes the goods of one oudawed after a writ de rum 
mdlestando shewn to him. 8 H. 7. 1. 

So, if a man abuses a trust or confidence reposed in him, he will be 
a trespasser ai initio ; as, if lessee at will commits voluntaiy waste, by 
throwmg down a house, cutting down trees, &c. Co. L. 57. a. 
5 Co. 18. b. 2 Rol. 555. 1. ult. R. Mo. 248. 

If a shepherd kills she^ committed to his care. Co. L. 57. 

Or, for a special purpose ; as to plough or dung his land. 2 Rol. 

556. 1. 5. 

If a servant, or assistant, intrusted to sell goods in a shop, embezzles 
them to his ownuse. R. 1 Leo. 87. R. Mo. 248. 

So, if aman has colour of an author!^, and afterwards it is vacated 
and dedared to be null, he will be a trespasser ab itritio’, as if a man 
obtains judgment irr^ularly, and afterwards takes out execution, the 
par^ (moi^ not the officer) will be a trespasser, if the judgment be 
vacated. R. 1 Lev. 95. but Twisd. dub. 

So, if a man has an authority given by statute, and does not pursue, 
or abuses his power; as, if a man having authority by the st. 2 W. fic M. 
to sell a distress for rent, if it be not replevied within five days after 
notice, &c. i^dls it without notice given. Adm. 4 Mod. 891. 

[If a man puts cattle^ which he impounded damage-ieasant, into the 
next pound which happens to be in another county, it does not make 
him a trespasser, but he is sulugect to the penalty of st. 1 &'2 P. & M. 
c. 12. Str. 1272.] 

[Beasts dying after put in the pound, does not make a man trespasser 
eb imUioi but case wiU lie. 2 Wils. 819.] 

^(D) ca0en 


Kk2 



500 


TRESPASS. 


(D) (DQtien tcejetpaiaijac nm not lie. 

^Trespass does not lie for a non-feazance. D. Ld. R. 188.] 

[As for not removing tithes. D. Ld. R. 188.] 

But a man shall not be charged in trespass for goods which he had 
by the deliveiy of the party himself, except where by a wrongful act he 
makes himself a trespasser ab initio; as, if A. delivers goods to B. for 
custody, who afterwards will not re-deliver them, trespass does not lie 
^against B. 2 Rol. 555. 1. 27. 40. 

[Trespass does not lie where an inclosure act gave the commissioners 
power to set out and make roads, &c. and directed that the expences 
of making and repairing tho^e ro^s and all other expences, should be 
borne by the proprietors in certain proportions, to be ascertained by the 
commissioners in one general rate; and then gave an appeal to the 
sessions where the parties thought themselves aggrieved ; but the party 
thinking himself aggrieved must appeal to the sessions. B." R. E. 
ST. R. 182.] 

So, if A. permits his goods to remain with B. for his own use, and B. 
delivers them to C. to carry to another place, trespass does not lie by A. 
against C. 2 Rol. 565* 1. 35. 

Nor, for goods which come to him by authority in law. 2 Rol. 555. 
1. 43. Vide ante, (C 2.) 

As if A. takes goods by delivery of the sheriff upon a replevin. 
2 Rol. 555. 1. 45. 565. 1. 45. 

Or, takes them upon an execution, though it be not regularly made. 
2 Rol. 556. 1. 50. 

Upon a sale. R. 2 Rol. 556. 1. 52. 

If A constable takes goods waived for the use of the owner, though be 
afterwards refuses to deliver them to him, trespass does not lie, but 
detinue. R. 2 Rol. 555. 1. 50. 561. 1. 40. 

Nor, for goods whidi a man takes only for security for the use of the 
owner; as, if goods are thrown by tempest into the sea, and a stranger 
takes them, and delivers them to the servant of the owner for him. 
2 Rol. 555. 1.47. 

So, the master of a barge in a tempest may throw goods into the sea 
for the safety of the passengers. R. 2 Rol. 567* 1. 5. 

^ Nor, for goods which a man has lawfully, though the possession of 
him from whom he had them was wrongful; as, if A. takes the horse 
of another and sells him to B., trespass (foes not lie against B. 2 Rol. 
556. 1. 52. 

So, if a man has licence or authority from the plaintiff himself, tres- 
pass does not lie against him, though he abuses his licence by misfea- 
sance. R. 8 Co. 146. b. 

So, if a man has licence or authority by law, and afterwards does not 
do what he ought, trespass does not lie against him ; for non-feasance 
does mot make him a trespasser ab initio. R. 8 Co. 146. b« 

As, if after a distress, the rent or sufficient amends are tendered, tres- 
pa^ does not lie; though the party refuses deliveiy of the goods dis- 
trained. 8 Co. 146. b. 

["Trespass does not lie against excise-cifficers who enter into a person’s 
liouse by virtue of a 1^1 warrant to search for smuggled goods^ though 

none 
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none found ; but case lies for maliciously obtaining or executing the 
warrant. 1 T. R. 535.] 

[Nor, for taking excessive distress ; but a special action on the statute 
of Marlbridge. Str. 851. 1 B.M.^ 579.] 

[Unless the distress is of gold or silver^ which are of a certain known 
value, and even the measure of the value of other things. Cited supra.] 

If a man comes into a tavern, or common inn, and afterwards refuses 
paying for wine. R. 8 Co. 146. b. 

If a sheriff after an arrest refuses bail. R. 2 Rol. 561. 1. 50.562.1. 10. 
Cro. Car. 196. Vide Bail, (K 6.) 

So, trespass qmre clausum fregity or general trespass, does not lie 
where damage is done to a privily or liberty which a man has in the 
soil of another ; but he may have an action upon the case ; as, a com- 
moner shall not have trespass for damage to the soil or grass. Vide in 
Common, (H — I.) 

So, ifa man has a free warren in the land of B., he shall not have 
trespass for that iatibula lihercs warrennce sues prostravity &c. ;per quod 
cuniculiy &c. interierunt. R. 2 Rol. 550. 1. 45. 

So, trespass does not lie, where the damage accrues to the goods by 
his own neglect or default ; as, if A. gives licence to B. to put hay, &c. 
upon his land till it can be sold, and afterwards leases the land to C., 
trespass does not lie by B. if his hay be consumed by the cattle of C. $ 
for he ought to secure the hay at his peril. R. 2 Rol. 143. 152. 

So, trespass does not lie, where the act is not against the peace, or 
urrongful, but the effect of cunning or contrivance ; as, if a man pro- 
cures the servant of another to go out of his service, and then retains 
him, but does not take him away. 2 Rol. 556. 1. 17. 

So, trespass does not lie against the servant, if he departs out of the 
service of his master. 2 Rol. 556. 1. 20. 

So, trespass does not lie for a lawful act, though in consequence 
damage is done to another; as, ifa man fixes a spout to his house, 
which, upon rains, throws water upon the wall of another ; but there 
may be an action upon the case. R. 2 Mod. Ca. 272. [Str. 634. 
2 Ld. Raym. 1399. Fort. 212.] 

[So, trespass does not lie for an imprisonment which was merely in 
consequence of the capture of a ship as prize, though the ship shall 
have been afterwards acquitted. Doug. 594.] 

[Trespass does hot lie, if a ship be seized, as forfeited by the naviga- 
tion act 12 Car. 2. c. 18. by a governor of a foreign country belonging to 
Great Britain, although he has not proceeded to condemnation ; for by 
the forfeiture the property is divested out of the owner. B. R. 
5 T. R. 112. 

So, trespass does not lie for an act which is felony ; as, for a battery, 
of which the party dies within a year. 2 Rol. 557* 1. 5. Vide Action 
upon the Case, (B 5.) 

For taking go^s which was a robbery, if it appears to be a felonious 
taking. R. 2 Rol. 557: 1. 10. 1 Mod. 283. 

If It appears upon evidence, or by plea. Semb. 2 RoL 557. h 10. 
20. R.lMod.283. 

Fhr breaking a house and taking money, for which he was con- 
victed of burglary. Dub. Jon. 148. 

But if a man prosecutes for the felony, and the party is acquitted 
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, or burned in the hand, he may have trespass ; fiw he has done what 
the Igw required against him for the felony, and then the trespass re- 
mains. R. 2 R(d.567.1. 25. R, Jon. 150. 

So, if the defendant pleads a eonvictioh of felony, it is no bar; for 
the plaintiff was not a par^, and therefore not estopped 1^ the record. 
jSemb. 2 Rob .557^1. 10. 

So,if he {deads a convictkm uncertainly. R. per three J. Jon. 147< 
Latch, 145. 

So, in tre8(>as8 for taking goods, if it does not iqmear l^thededara- 
' tion, &c. that the taking was felonions, the defendant cannot say so. 

. R» 1 Mod. 28S. 

So, trespass does not lie against a man for taking goods which he 
found. R. 2 RoL 555. 1. 50. 

Unless, after the finding, he embeazles the gooda R. 2 Rol. 563. 
^ 1. 45. 

For throwing down a nuisance. 2 Rol. 565. 1. 50. 

So. trespass does not lie, if cattle enter the close of another finr want 
of re{>sir of the fences. 2 Rol. 565. 1. SO. 

If a man enters land to drive back his cattle, escaped thither for want 
.of fences. 2 Rel. 565. 1. S5. 

, Or, to drive back wild beasts, escaped for want of {laluig against 
a foiest. 2 RoL 565. 1. 40. 

Or, to retake, his goods, carried thither by the occupierof the land. 
2 Rol. 565. 1. 54. 

But it is not justifiable to enter land with cattle; because it lies open 
to the highway. 2 Rol. 565. 1. 47. ’ 

Or, to enter to search for goods stolen, without reason of suspicion 
that they are there. R. 2 Rol. 565. 1. 15. 

Or, to enter upon a common report, .that his trees dug up are carried 
thither, that not bmng felony. R. 2 ]^1. 564. 1. SO. 

Or, to enter for rewing goods, whidi he, who bolds thmn in com- 
mon with me, put there ; for though a tenant in common may retake 
goods in common, when the other takes them, yet he cannot justify a 
trespass to do it. R. 2 Rol. 566. 1. SO. 

So^ if a man imprismis me, of hn own wnmg, I may justify the 
breakup of windows or doors to get out; fin it was his fsnlt. 2 Rol. 

566. 1. 5. 

If a foan, by neglect, suflfers his ho^ to be on fire, I may pull it 
down for the safeguard of mine adjoining. 2 B<d.566. L 3. 

If a man takes an handful of grain fecun my heap, I may take as much 
firom his hea{>. R. 2 Rol. 566. 1. 12. 

If a man throws his gnun or monqr to my heap, I may take the 
whole. R. 2 Rol. 566. 1. 15. 

If cattle or goods are damage feasant 1 m^r drive or remove them 
out R. 2 R(M. 566. h 20. S5. R. 4 Co. S8. b. 

But I cannot lull or damage them. 

Kor, ^ I kill a tumbler hunting in my warren. .R.2R01. 567.1. S A 
So, if amanedls me all his trees, Tshall have liberty to come upon the 
land,ito cut them down, and carry tliem away when I jdease. B.2Rol« 

567. 1. 40. 

So, a grantee of a water-pipe, &c. shall have liberty to mend it; 
8R<d.667.1.45. 

An 
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An executor has liberty to enter to take the timber of the deceased; 
8 Rol. 564. 1. 25. . 

A reversioner, &c. to view waste, if he does not break a door or 
window. 2 Rol. 568. 1. 5. 

If cattle, in passage on the highway, eat herbs or corn raptim et 
sparsim against the will of the owner, it will excuse the trespass. R. 
2 Rol. 5B6. 1. 55. 

[But if defendants enter plaintiff’s close, where there is no footpath, 
and adjoining to his paddock, with guns and dogs, dog runs into the 
paddock and kills a deer ; trespass lies, for it cannot be called involun* 
tary. 4 B. M. 2092.] 

But trespass is not excused on pretence of charity; as, if a mother 
enters the house of another, to visit her sick daughter there, without 
asking leave. R. 2 Rol. 567. 1. 15. 

Or, on pretence of sport; as, for the hunting of a fox or badger. 
R. though it be for the public good. 2 Rol. 558. B. 

[But a man may justify a trespass in following a fox with hounds^ 
over the grounds of another, if he does no more than is necessary to kill 
the fox. 1 T. R. 834. Vide 3 T. R. 259. n.] 

If a man sets a falcon at a pheasant in his own land, he cannot pur- 
sue it into the warren of another. 2 Rol. 567. 1. 30. . 

[It does not lie for seizing a house in the East Indies. Str.* 
646.] 

[It lies not for the father, for assaulting and getting with child his 
daughter, quod servUium^ &c.; if she was of age and away from her 
father’s house, in service; but if she was under age, and under her 
father’s roo^ it lies. 3 B. M. 1878.] . 

[It lies where the daughter resides with her father, though she be 
above twenty-one years of age, and though no contract of service be 
proved, if act of service be really proved. 2 T. R. 166.] 

[Trespass will not lie against the sheriff or his officer for arresting a 
ceimcated bankrupt, a peer, a discharged insolvent, &c. Doug. 6,71/1 

[(E) CO0t!Bf, &c.] 

[In trespass cl. fr. two defendants suffered judgment by default, and 
the third had a verdict Damages being assessed amnst the two for- 
mer, a rule was granted for deducting the costs and mimages taxed and 
on the judgment by de&ult, out of the costs taxed on the posteo, 
for the defendant who obtained the verdict; on ah aflSdavit, that 'the 
defendants who suffered the judgment by de&ult, had acted under, the 
authority of the other defendant, who had undertake- to pay the da- 
mage and costs. 1 H. Bl. 2S.3 

[The stat 4 & 5 W. & M. c. 23. s. 10. onl^ applies where the special, 
drcumstances alleged to bring the case witliin it are proved. 2 BUc. 
900.] 

[Where there are no grounds fer vindiedve damagi^, proceedings 
.mil be stayed on restoring the goods, or paving their value, with the 
costs. 7 T. R. S3. Secus, where this ml. not end the suit, or the 
value is not admitted. 3 Anst. 896.} 

Vide more ronceming Trespass, in Acdon on the Case, (B 6 )— 
Pism^ (M 12.) — Justices of Peace, (B 11.) — Pleader, (3 M 1, &c.) 
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TRIABLE PLEA. 

Vide P 1 .BADEB, (E S4.— G 7.) 


TRIABLE ISSUE. 

Vide PleaoeB) (R 10.) 


TRIAL. 

(A) Cte leietietal leiottjef of trial. 

(A 1.) By record, p. 505. 

(B) Ctial bg tbe juaticrief. 

(B 1 .) By Inspection. — When it shall be. p. 505. 

(B 2.) When not. p. 506. 

(B 3.) How tried, p. 506. 

(B 4.) By examination without inspection, p. 507. 
(B5.) By witnesses. p.507. 

^Ca.) Ctial at bar; toben it joibali be. p- 507 . 

[(C b.) Crial bp probiao.] p. 508. 

[(C c.) Crial bg special jurg.] p. 508. 

[(Cd.) jpiaintiff ’0 obligation to proceeb to trial! 
p.509. 

[(C e.) Notice of trial] p. 509. 

[(C f.) Regulation of tbe trial] p. 5io. 

[(C g.) OEntering tbe trial on tbe recorb.J p. 510. 
[(Ch.)flpiie{trial]p.5l0. 

[(D) (Oiaben tbe trial bball be put of.] p. 5io. 

[(El.) I3eto trial] p.5io. 

(£ ^.) Whien there shall be a new trial without costs. 
p.511. 
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(A) Qtbe letetteral aorta of trial. 

When trial sludi be by the country> vide in Enquest;, f A 1| &c.) 

The antiquity! number! qualification! exemption! and challenge of 
jurors! vide in Challenge^ (A l! &c.) 

What process there shi^ be against jurors! vide in Enquest! (C l! &c.) 
When trial shall be by certificate of the ordinary! recorder, marshal! 
Sec. vide in Certificate. 

Trial of a peer shall be by his peers. Of which vide Parliament! 
(L. 16. 26.) 

Of peerage! whether he be a baron or not, shall be tried by the writ 
of summons to parliament. Vide in Dignity, (D). 

Trial of ancient demesne shall be by doomsday book. Vide in An- 
tient Demesne, (F 7-) 


(Al.) By record. 

A matter of record is of so high a nature, that it shall be tried only 
by itself. 9 Co. 25. a. 31. a. 2 Rol. 574. 1. 7. 

And therefore^ if to a judgment, statute, or recognizance, alleffrf 
in pleading, nul iiel record be pleaded, it shall be tried by the record it- 
self. 2 Rol. 574. 1. 17. 50. Vide in Record, (B). 

So, to a recovery or fine. PI. Com. 15. a. 

So, to an indictment, or acquittal upon it 2 Rol. 574. 1. 11. 

So, if the issue be, whether the plaintiifbe an alien enemy, it shall 
be tried by the league, which otightto be upon record. 9 Co. 31. a. 
2 Rol. 575. 1. 50. 

Whether a protection was allowed in court ^ 2 Rol. 574. 1. 15. 

Whether the defendant was committed to prison. 2 Rol. 574. L 20. 
in an action for an escape after a cepi corpus returned, if the 
issue be, whether he was in custody of the sheriff. 2 Rol. 574. 


L 24. 

Whetlier he was in execution for such a cause. 


2 Rol. 574. 
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Whether he be rendered in execution in discharge of his bail. 2 Rol. 
576. 1. 5. 

Whether such an one was a justice of peace. 2 Rol. 574. 1. 30. 

Or, sheriff. 2 Rol. 575. 1. 25. 32 H. 6. 27. 

So, whether he was sheriff on such a day ; for the letters patent shew 
when he was made sheriff; and he continues so, till discharged by nuitter 
of record. R. 2 Rol. 575. 1. 30. 

Whetlier he was a baron, earl, &c. 2 Rol. 575. 1. 5. Vide in 
DigniW, (D — F 1, 2.) 

[Whether a man is an attorney. Str. 76.] 

What is matter of record, vide in Record (A). 

What will be a material variance, what not, vide in Record, (C). 


(B.) Crial.tiB tfie jluatlceitf. 

(B 1.) By Inspection. — When it shall be. 

If there be a question, whether a fine, statute, recognizance, or other 
matter acknowledged before a judge of recoid, was done by an infent 
or not i it shall be tried by inspection of the justices, for an act done 
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by a judge of record shall never be tried by the country. 9 Co^ 
30. b. ' 

And therefore^ in error by an infant to reverse a fine levied during 
his noiiagei if Aere be issue upon it^ it shall be tried by inspection. 
9 Co. SO. b. R. 2 Rol. 572. 1. 10. 

So, in an audita q^eta, to be relieved against a statute or recogni- 
zance acknowledged in his nonage. 9 Co. 30. b. R. 2 Rol. 572. 1. 25. 
573. 1. 50. Yel. 88. 3 Mod. 229. 

So, in error to reverse a recovery agiunst him by default. 2 Inst. 
483, 484. 

, So, in an appeal by an infant^ if there be issue upon the infancy, it 
shall be tried by inspection. 2 Rol. 572. 1. 21. 

So, in account by or against an infant. 2 Rot. 572. 1. 30. 

So, if tenant, by receipt, aide prier, or vouchee, pray, that the parol 
may den^ur for his nonage, it shall be tried by inspection. 2 Rol. 572. 

1 12. 32. 9 Co. 31. a. 

If judgment be for the infant, upon inspection in an audita querela, 
and afterwards reversed by error in B. R., and then another audita 
querela brought in R R., there must be a new inspection ; for an in- 
q)ection in one court is not sufficient for another. R Yel. 88. 

So, though the new audita querela be in C. B.> where the former in- 
spection was. Ibid. 

Yet if he be of full age before the second audita querela, he may be 
relieved upon an allegation of the former inspection, and the judgment 
for him, and the reversal. R. 2 Cro. 59. 

(B 2.) When not. 

But if nonage be confessed, no inspecticm is necessary ; for the party 
has the effect of the plea. 2 Rol. 572. 1. 35. 

So, if an infant, after full age, would avoid an act done by him for 
his nonage, it shall be tried by the country, for inspection will be of 
no effect; as, if there be error to reverse a judgment, because that he, 
being an infant, appeared by attorney, it shall ^ tried by the country, 
wheuier he was an infant. 9 Co. 30. b. 2 Rol. 573. 1. 15. 

Or, to reverse a common recovery, suffered by him within age (ad- 
mitting it to be error). 2 Rol. 573. 1. 45. 

So, in account, if the defendant pleads infancy at the time of bail- 
ment. 2 Rol. 572. 1. 40. 

So, though he be an infant at the time of error sued ; for judgment 
shall be reversed, as well when of full age, as when an in&nt. R. 

2 Rol. 573. 1. 25. 45. 

So, in all cases where infancy is triable by inspection, if there be a 
doubt, the Court may direct a trial by the country. 2 RoL 573. 
1. 35. 

(B 3.) How tried. 

If a trial by inspection be required, and the infant is notin court# 
a venire shall be awarded against him ; as, if the voucher of an infant 
be counterpleaded. 2 Rol. 573. 1. 12. 

So, if it be prayed in aid of an infant 9 Co. 31. a. 

But ff he pleads infoncy by his guardian, the guardian diall be com* 

manded 
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manded to have the infiunt in court et the d^r td be withoat 

a vetare facias- 2 Rol. 573. 1. 10, 

If the court be in ^oubt upon inqiectMm> thej may infiirm thenudvea 
by proofii ; as, Iqr e x a min ati o n of ^ mo^er, godwher, &e. 2 ^1. 
573.1.5. PaLd26. 

Sot thmr may examine the infimt hiniself imon a dire. 2 Rd. 

573. 1. S. 

(B 4.) By examination without inspection. 

So, the customs and usages ofa court shall be tried by thejustioesof 
the same court. 9 Co. 30. b. 

So, if A. mkes an attorn^ in court, and the defendant pleads that 
the plaintilF is dead, and A. says that he is the plaintiff; the justices are 
to sludge whether A., who nov appears, be the same pmrson who made 
the attorney. 9 Co. 30. b. 

(B 5.) By Witnesses. 

So, in dower, if the tenant pleads, that the husband is dive; it diall 
be ^ed by witnesses. ' 9 Co. SO. b. Vide in Pleader, (2 Y 9.) 

in an appeal by a woman, of the death of her husband, if the 
ddmidant pleads that the husband is alive. 9 Co. 30. b. 

In an assise by A. who was the wife of B. 9 Co. SO. b. 

So, whether such and such be summoners or viewers, shaU be tried 
by the court by witnesses. 9 Co. 31. a. 

So, whether a summons be well made. Cro. El. 42. 

And the court themselves ought to make the examination, not the 
derks. Cro. El. 43. 

Where the trid is by witnesses, there must be two witnesses at least 
Ph Com. 12. a. 

(C a.) Ccfal at tiar ; toden it leitiaU be, 

Trid shall be at bar, or at nisi prius. 

[All applications for trids at bar must be decided on their own cir- 
cumstances. 1 T. R. 363. Loft. 159.] 

[A trial at bar is dlowabl^ for the satisfaction the court. 4 T* R; 
292.] . 

If a justice of one bench or the other be concerned, the trid shall be 
at bar upon motion wiAout affidavit. 1 Sid. 407. 

So, ifa master in chancery. Ibid. 

[Granted on consideration of the consequence of conviction on an 
information. (Scil. Forfdture of the auditorship of imprests.) Str. 
52.] 

[But not in an issuable term. Per Parker Ch. J. ibid. R. 1 H. 
Bl. 206. 

[Where pldntiff makes but one tide, he shall have it, on affidavit of 
vdu^ though severd defendants have but small inttfvst. Str. 
479.] 

[Granted on an information against a justice of peace for neglect and 
abuse in rdation to deer^steders, on affidavit of ^ fmrtune, and tho 
gitet numbw of witnesses. 


N.B. 
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N. B. In information exhibited by attorney-general, he has a right 
to bring it to the bar. Str. 64>4.] . 

[No trial at bar granted before iiraue joined. Str. 696.] 

[It shall not be granted on motion, on an information' for a misde-' 
meanor carried on by a private prosecutor. Str. 8160 

[But on an authority from the king to prosecute, it shall be granted 
as of right to the king in his own cause. Ibid.] ^ 

[There can b6 no trial at bar in London ; for the citizens are not to 
be brought out of the city. Str* 854.] 

[Trifd at bar ought not to be granted, unless the case is of difficulty, 
or requires great examination and is. also of considerable vdue. 
Andr. 271. Vide Doug. 487.] 

[And the court will refuse it, though the estate is of great value, and 
the matter intricate, if many witnesses are old and infirm, and the 
place remote. Andr. 278. Barnes, 447.] 

[Or, if the court grant it when one of the witnesses is old, it will be 
on condition that he be examined on interrogatories, and tliathis depo- 
sitions be read, if he die before the trial. Doug. 488.] 

[The court will also, in some cases, lay the party applying under 
terms, that if he succeed, he shall be satisfied with nisi prius costs; but 
if he fail, he shall pay bar costs. Ibid.] 

[Granted in action for criminal conversation, laid at. 50,000Z. da- 
mages,. on defendant’s affidavit of having twenty witnesses, consenting 
to^intifiPs examining a witness before a judge, and waiving privilege 
of parliament. Barnes, 438. 

[It may be moved fisr in ejectment, before appearance. Barnes, 
455.] 

When and how at nisi prius, vide Enquest, (A 1. — C 1, &c.) 

[(C b.) Crial tig prot)i0o ] 

[A defendant cannot go to trial by proviso, unless there has been a 
de&ult on the part of the plaintiff, though there has been a former trial, 
and though the defendant gave notice to the plaintiff of his intention to 
carry down the record. 1 Mars. 218. 5 Taunt. 577* 6 Taunt. 251.] 
[The defendant in an issue directed by the court of chancery, cannot 
carry down the record to trial by proviso ; but the court will give him 
leave to carry it down, upon a suggestion that the plaintiff means to 
deW' the trial. 4 T. R. 767.] 

[The only -use of the rule for trial by proviso, where the record is 
carried down by proviso by the defendant, is, that if the plaintiff also 
takes the record down, his alone shall be tried. Therefore, ilt may be 
obtained at any time before trial, and even after notice of trial given to 
the plaintiff. 1 T. R. 695.] 

[(C c.) Crial bg special ;urg.] 

[If in a cause standing for trial within the term, it duill be tried 
widiin the term. 4 Taunt. 47Q.] 


[(Cd.) jpiafn- 
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[(C d.) to ptotetH to trtal.3 

[In K. B. he need not give notice '(^tsrial before the term ani»r<»«i«?irig 
that ih which issue is joined. 2 T. R. 7S4>.] 

[The plmntiff has the whole of tiie term succeeding that in which 
issue is joined to try the cause. 1 H. B. 123.] 

[In 8 London cause the plaintiff is not bound to go to trial at the 
sittings after the term in which issue is joined, though joined early 
etaou^ for that purfK>se. 4 T. R. 657. 1 H. B. 282.] 

[(C e.) teotice of trial] 

[A fresh notice of trial is necessary though it be put off by the de- 
fendant. 2 Blk. 798.] 

[Notwithstanding a peremptory undertaking to try, notice of trial is 
requisite, without which the defendant is not oound to take any steps, 
and therefore cannot claim the costs incurred by any steps he may have 
taken* 1 H, B. 222.] 

[If acausebemadea remnant, it may be tried atthe next sittings, without 
a new notice of trial ; secus, where the trial is put off by rule of court. 
And even where plaintiff gives a peremptoiy undertaking to try at the 
next sittings or assizes, there, likewise, a new notice must be given, since 
the plaintiff, notwithstanding such notice, may decline trying his cause. 
8 T. R. 245.] 

[Notice of trial cannot be given pending a rule for changing the 
venue. 1 Taunt. 58.] 

’ [See the rule as to notice for the sittings after term in London. K. B. 
13 East, 393.] 

[Notice may be given by continuation of a void notice, if given within 
regular time. 2 Blk* 1298*] 

[The place of residence (by which the duration of the notice is re- 
gulated) is that where defendant resides on delivering the issue. 1 East, 
688 .] 

[Where the defendant resides above forty miles from London, unless 
the cause has been treated as a town cause, there ought to be fourteen 
days notice of trial, though the arrest be made, and the venue laid in 
town. 2 Blk. 1205.] 

[In a town cause, in case of a temporary residence in the counti-y, 
the common notice is sufficient. 2 Price, 279.] 

[In a town cause, where defendant is abroad, eight days notice is requi- 
site. 4T. R.552.] 

[A change of residence pending the action to beyond forty miles from 
London, does not entitle to the longer notice of trial, unless notified. 
12 East, 427.] 

. [A cause which is commenced as a town cause, and not objected to, 
shall be considered as such in all its subsequent stages, especially after 
a verdict. 2 Blk. 992*] 

* [Rule relative to short notice in county causes. 3 T* R* 660.] 

[When a cause has been suspended for a year after it was at issue, 
the defendant is entitled to a term’s notice of trial ; unless himself oc- 
ca^oned its suspension by injunction. Dough 7 1 •] 
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[The andtttaking ibr diort notice for die ntdng^ does not extend 
to the adjoamed sittings. 7 Taamt. 458. 1 Mooi^ IM.] 

[Where the objection was on the ground of a mis-trial} a|ipean <m 
the record, die verdictvUl not beset aude fiir a defect in the notice 
trial. ll£asl^S70.] 

{(C f.) jBUgtitotion fef tbe ttlal.] 

[Motions fer, must be made to the Judge who piendes at N. F. 
?TauntS90.] 

[(C g.) Entering tie trial pn tie recotl.] 

[It must (mpear on the record that the trial was had by twelve jtiKns. 

8 Blk. 718.] 

[(Ch.) SSiMtial] 

[The objection to a mistrial, unless when cured statute, may be 
by motion in arrest of judgment. 8 M. & S. 870.] 

[A mistrial is cured by the statutes of jeofidls, only where the trial 
has bemi by a jury ofthepnqier country. 8 M. & S. 270.] 

[(D) (Eaien tie Crial g|a« le put off,] 

[If a party want the testimony of witnesses who are out of the juris* 
diction of the courty and whom, tbereforey he cannot compel to attenih 
the court may put off the trial from time to time till ihe other party con- 
sent that depositions shall be taken where they are. Cowp. 174. Vidt 
1 Bl. Rep. 512. Doug. 419.] 

[But a trial will not be put ofl^ on the general affidavit of the absence 
of material witnessesy where the case is suspicious^ and the witnesses 
are foreignersy never likely to return to England. 1 BL 510.] 

[And where a witness is likely to be absent for a considerable timey as 
eighteen months, a special case is requisite to put off a trial for want of 
his evidence. 1 Bl. 436.] 

[Trial otl collateral issuesy thoimh in capital casesy shall not be put 
off, unless the defendant make oath of the truth of his plea. 1 Bl. 4. 
512.] 

[E 1.) j9eto trial.] 

The court may in any case grant a new trial, on the ground of ex* 
cesrive damages. 1 T. R. 877.] 

[But in a case of tort, the court will not grant anew^trial for excesrive 
damages, unless they be outrageously disproportioned to the nature of 
the injury, or the circumstances of the parties. 8 Bl. 1327. 929. 2. T. 
R. 166.] 

^The court did not erant a new trial in an action for criminal convert 
sation, though the damages appeared to them excessive. B. R. 
4 T. R. 651^ 

[Nor, jp an action for entidpg awnr the phuntifi’s wife. C. P. 
WiBea, 677.] 

After 
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{After a full trial by a competent juryi if no fresh light Can be thrcnm 
on the case, a new trial shall not be granted. 1 Bl. 418.] 

[Nor, shall it be granted where the verdict is not contrary to evi- 
dence or law, diough contrary to the opinion of the judge. 1 Bl. 1.] 

t If the court see that justice has been done between the parties, they 
. not set aside the verdict, nor enter into a discussion on the question 
of law, though application be made on the ground of a misHdirection. 

2 T. R. 4.] 

[Surprise may be a ground for a new trial; but it is not necessarily 
so. * 1 Bl. 298.] 

[Nor, shall a new trial be granted, merely because the counsel of 
the party appljdng thought it prudent to omit material evidence, which 
they had in their briefs ; .nor, because another jury, in a cause, nearly 
similar, on hearing that evidence gave a different verdict. 2 Bl. 802. 
2T. R. 113.] 

[But the discoveiy of new evidence, by the attorn^ of a defendant 
executor, then absent from England, though in the actual custody of 
the defendant himself^ but not known by him so to be, is aground for 
a new trial. 2 Bl. 955.] 

[An exception to the competency of witnesses, discovered after a trial, 
is not of itself a sufficient ground for granting a new trial, though it 
may have weight with the court, where the party applying appears to 
have merits. 1 T. R. 717.] 

[It is no ground for the court to grant a new trial, that a witness called 
to prove a certain tact, was rejected on the ground of incompetency, 
where another witness established die same fact, and the verdict was 
given on a collateral (loint. B. R. 3 East, 45 1 .] 

[Where there are two contrary verdicts, and the latter is satis&ctory 
to the court, the losing party is not entitled, by any rule or practice, 
to a third trial. 2 Bl. 963.] 

[Nor, will a new trial be granted in an action of debt, where the 
verdict was only for part of the sum demanded, being what was justly 
due. 2 Bl. 1205.] 

[Where a verdict on an action for words is given for a defendant, 
dearly against evidence, yet, if the damages on a right verdict must 
have been trivial, a new trial will not be granted. 2 Bl. 851.] 

[It will not be granted to give the defendant an opportunity of prov- 
ing the illegality of a policy, which was not illegal on the face of it; he 
should have shewn that at the trial. 1 T. R. 84.] 

[Value and importance are not of themselves sufficient grounds for 
granting a new trial, unless there be also some doubt in the question, 
though they frequently weigh in obtaining a rule to shew cause why 
there should not be a new trial. 2 T. R. 1 IS.] 

[New trials in ejectment are not usually granted, where there is a 
"vvidict for the defendant ; otherwise, if there be a verdict for the plain- 
tiff. 1 Bl. 348.] 

[Vide in Pleader.] 

[(E g.) When there shall be a new trial without costs.] 
[Where the plaintiff refuses to be nonsuited, contrary to the opinion 
of tde a new triali if granted, shall be without costs. If he sub- 
mit 
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mit to an enoneoiu nonsuit^ it shall be set aside iridioiit oosts;^ 1 Bl* 

670 .] 

[Where a new trial has been granted, and nothing said, in the rule, 
about die costs of the first; although the second verSct befiirtbe same 
part^ as the first, he shall not have the costs of the first trial. Doug. 

Vide more concerning Trial, in Admiralty, (E 5, 6.)~Bastard, 
(D 2.)— Battel.— Chancery, (X— 4 V).— Copyhold, (R 17.)— County, 
,(C 11.) — ^Dett, (G 14.) — Information^ (D 7.) — Justices, (T 8.— W 1, 
&c.)— Prohibition, (F 14.)— Wales, (D).— Pleader, (Rl7v) 

' fMsi pet meitfetattm iUneuae. Vide Auen, . (C 8.) 

TROVER. 

Vide Action upon the Case upon Trover.— Pieadeb, (3 I). 

TROY WEIGHT. 

Vide Lbet, (L 6.) — ^Justices op Peace, (B 90.) 

TRUCE. 

Vide Admiralty, (E 8.) 

TRUST. 

[(A) IpriBate ttutiteefi.] p. 512. 

[(B) CttUKteeiH foe public purpooeiet.] p.5l4, 

[(A) jpeibate truoteeo.] 

[Where there were no trusts to execute the words of trust in awill, 
held that devisees in fee, subjects, &c. took the ultimate remainder to 
their own use. 16 East, 383.] 

[Devise of a roiewable leasehold to A. for his own use and benefit, 
on his atta ining twenty-one, upon trust that devisor’s trustees should 
pay rent, perform covenants, and renew from time to time, and for that 
purpose mnltft surrender, &c. The trustees take the 1^1 interest until 
A. readies twenty-one, and nota mere naked power. 1 M & S. 693.] 
[The testator devis(^ certain lands, part mort^ged in fee, and part, 
unmeumbered, to trustees and thdr hdrs to pay debts in aid of theper- 
estate, and divide the surplus and all his other lands, &c. to the 
finat und other sons snccesuvcly for life, with successive remainders, to 
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trustees and their heirs to preserve subsequent estates during the lives 
of the several tenants for life^ with several remainders successively to 
the first and other sons of the bodies of the testator’s several Si>ns in 
tailmalet with like remainders to his daughters for life) to trustees, &c. 
and to her first and other sons successively in tail male ; with a power 
that each of the testator’s soiis, as he came into possession, might from 
time to time grant or appoint all or any part of the lands whereof he 
should be so seized and possessed to trustees, on trust, by the rents and 
profits to pay a jointure to any wife, &c. for the term of each such wife’s 
natural life only. There were also powers by deeds to charge the lands 
with younger childrens’ portions, and to lease for twenty-one years, 
while the. mortgages remained outstanding, and the trusts for payment 
of debts unperformed, the eldest son by deed reciting the will and 
power, conveyed lands to trustees and their heirs on tnist, by tlie rents 
andprofits to raise and pay a jointure to his wife, during her natural life 
only ; and charged the lands with portions for younger children, if any ; 
which deed also contained a covenant for quiet enjoyment against tlie 
settler and testator during the wife’s life. K. B. held that trustees took 
a fee. C. B. held that they took no legal estate. 11 East, 458. 

3 Taunt. 316.] • 

[If an estate is devised to trustees during the life of A., the wife ot 
B., in trust to pay the rents to C. during B.’s life-time, and on his 
death in case A. shall be then living, in trust to pay them to A. and C., 
and after the deaths of A. and C. without issue, then over to D. in f^ ; 
whereby there is no declaration of trust for the remainder of B.’s life, 
in the event of A. and C. dying before him without issue ; yfet if the 
intention manifestly appears to have been only to secure the rents to C. 
for his life, and to A. in case of her surviving B., the trust estate will 
be considered as determined on the death of A. and C. without issue, 
so that the fee will immediately vest in D., who by himself therefore 
may make a tenant to ihe jprcecipe for suffering a recovery. 1 T. 11. 
346.] 

[An express devise in fee to trustees may be cut down to an estate 
for life, upon an implication of intent. 7 T. II. 433.] 

[Where an estate was devised to trustees and their lieirs to preserve 
contingent remainders ; and there were several sets of limitations, each 
of an estate for life and in tail, the trustees to permit the tenants for life 
to receive the rents ; and between each set of limitations the estate was 
limited again to the trustees and their heirs ; held, that they took the 
legal interest only during the life estates. 7 1 . K. 433.J 

[Where the purposes of a trust may be answered by giving the trus- 
tees a less estate than a fee, no greater estate shall arise to them by 
implication; but the uses in remainder limited on such lesser estate so 
given to them, shall be executed by the statute. 5 East, 162. 1 Smitli, 
383.1 

lA: testator having an estate settled on himself for life, remainder in 
trust to secure 500/. a year to his wife, in lieu of dower, remainder to 
trustees for 200 years, for better securing the annuity, remainder to 
himself in fee; gives 200Z. a year to his wife, in addition to her jointure, 
hisjust debts being previously paid; ahd appoints three persons “ as 
trustees of inheritance for the execution thereof.” The trustees take 
VoL. VII. L 1 “ 
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an estate in fee in remainder, subject to the term of 200 years. 3 Smithy 
69. 7 East, 97.] 

[Conveyance by deed to A., his heirs and assigns during the life of 
B., in trust to pay the rents and profits as B. should appoint, during her 
life ; and after her decease to the use of such child or children, &c., 
and in such shares as B. should appoint, &c. The trustees only take 
during B.’s life. 1 N. B. 25.] 

[A trustee lending his name as plaintiff is not permitted to release 
the action without leave of the court. 7 Taunt. 48.] 

[(B) Crudcecjsi for public purpojoiejei.] 

[It seems that no action lies against commissioners (or their servants) 
appointed under an act of parliament to effectuate its provisions, unless 
they exceed their jurisdiction } and clearly not,/ where the act; gives 
another remedy. 4 T. R. 794.] 

[Where the act directs that monies recovered against commissioners 
for any thing done under it, shall be defrayed out of the money in the 
hands of their treasurer, they are nevertheless personally liable in the 
fii;st instance. 8 - East 41.] 

[Trustees appointed under a turnpike act, with authority to cut 
drains in lands, making reasonable satisfaction to the owners thereof, 
are not liable to the actions of third persons thereby injured, if they 
actecT to the best of their skill, and with the best advice. 1 Mars. 429. 
6 Taunt. 29.] 

[The trustees of a certain public road are empowered by statute, and 
required, ‘‘ from time to time to cause such and so many lamp-irons or 
lamp-posts to be put along the sid^s of the said f^oad, or upon the wall 
or pallisadeof any house, &c. as they shall think proper; and also tO' 
cause such number of lamps to be provided as they .should think neces- 
sary for lighting the said road.” Under their directions the road is 
cleansed, and the scrapings brought to the side of the road. No lamps 
are placed by the road side, in consequence of which a passenger falls 
over the scrapings and breaks her arm. Held, that the trustees were 
not liable. The ground for charging them was, that they had neglected 
their duty in omitting to provide lamps. The ground of the judgment 
was, as it seems, two-fold : 1. The statute left it for them to determine 
whether any lamps were requisite : 2. The trustees of a public road 
are only punishable by indictment for a neglect of their duty, not by 
action. 4 M. & S. 27.] 

[It seems that the trustees of a public road, who in furtherance thereof 
employ others under them, are not to be considered in the same light as 
are private individuals retaining others. ^Therefore they are not an- 
swerable for their misconduct. 4 M. 8c S. 27.] 

[The trustees of a certain public road were empowered to make con- 
tracts for the cleansing the said road. They engage with a contractor ; 
and the labourers employed by them, do the work so negligently as to 
injure a passenger. The trustees are not liable, since the labourers 
cannot (as the lime-burner’s servant in 1 Bos. & Pul. 404. might) be 
considered as in their employment. No duty was imposed upon the 
trustees to see that the labourers did not commit any nuisance. 4 M. 
j&S. 27.] 

[By 



515 


Tumbrelj ; w/io shall have them. 

[By a turnpike act trustees arc appointed with authority to cut drains 
in lands adjoining the roads^ making reasonable satisfaction to the 
owners thereof. A drain is cut by an order, signed by a competent 
number of trustees, and according to the plan of a surveyor, in land 
. adjoining the plaintiff’s by which the latter is overflowed. An action 
is brought against one of the trustees, and held well. 1 Mars. 429. 
6 Taunt, 436,] 

[Where a turnpike act directed that actions for acts of the trustees 
should be brought against the treasurer ; held, that the latter could not 
be sued for the act of fewer than all the trustees, 7 Taunt. 1.] 

Vide Action on the Case for Deceipt, (A 5,— E 2, 3.) — For Neg- 
ligence, (A 1.) — Administration, • (C 4.) — Chancery, (2 M 9.— 
3 R 3.-4 W 1, &c.) 


TRUSTEE. 

Vide Chancery, (4 W 7, &c.) 


TUMBREL. 

(A) Cumbrel, &c. ; VDfjo 0 f)an fiaue tljem. p. 515. 
(B^jpiilorg. p.516*. 

(C) (Kafifpping. p. 517* 

(A) Cumbrel. &c. ; tofjo ehall ftatic tbem. 

The tumbrel, or trebutchet, is an instrument for the punishment of 
women that scold, or are unquiet, now called a cucking>stool. Norn, 
verb. Cucking-stool. Lamb. 1. 1. c. 12. Vide I«eet, (K), 

Other instruments of punishment or correction arc furca^ or gallows. 
FI. 1. 2. c. 12. s. 19. 

The pillory and stocks. FI. 1, 2, c. 12. s. 19. Kit. 1.3. a. 

These instruments of correction none can set up without proper war- 
rant. 

And if the lord of a liberty set them up without warrant, he shall lose 
his franchise or liberty. FI. 1.2. c. 12. fo.75. 2 Rol. 203. L 10. 

And a man may have a pillory, tumbrel, and furcas^ &c. by grant or 
prescription. 2 Rol. 203.''!. 10. 

So, every lord of a leet ought to have them. Kit. 13. a. Cro. EL 
698. FI. 1. 2. c. 12. s. 19. Vide in Leet, (K). 

And the neglect to have them is inquirable in the leetr' Kit. IS. a. 
FI. 1. 2. c. 12. s. 19* 

And for default the liberty may be seized. FI. 1. 2. c.l2. s.l9. 
Agr. Mo. 574. Cro. El. 698. 

Ovf the lord of the liberty shall be fined to the king for a neglect in 
his time. Per Scrope, Kel. 149. b. 

Li2 (B) ipiUorg, 
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(B) pmoi'g. 

The pillory is the usual punishment of any convicted of an infamous 
crime; as, peijury, forge^. 

So, it was inflict for false rates by a public assessor. Mod. Ca. 

S06. 

So, for a libel on a magistrate, or the government. Cro. Car. 175. 

A pillory and tumbrel, which are infamous, ought not to be used 
without good warrant. S Inst. 219. 

By the st. 51 H. 3. st. 6. a pillory of convenient strength shall be in 
eveiy liberty. 

And by the st. 31 Ed. 1. de pistoribus, the pillory ought to be of 
convenient strength, that execution may be done without peril to the 
body of the offender. 

[The head and hands of the offender ought to be put in and through 
the holes in the pillorj?, and so continue during the whole time ; if 
this is omitted, it is a contempt, and the court will punish the under- 
sheriff by fine and imprisonment. 2 B. M. 792.] 

By the st. 51 H. 3. st. 6. Ass. Pan. & Cerv. if a baker offend, in not 
observing the assise, often, viz. above three times, he shall be set in 
the pillory without redemption. 

So, by the same statute, if a brewer break the assise outrageously, 
or often, he shall be adjudged to tlie tumbrel, or other correction. 

And by the st. 31 Ed. 1. dc pist. if a brewer exceed the assise ; for 
the fourtn offence, he shall be set in the pillory without redemption. 

By the st. 31 Ed. 1. depist. if a butcher sells swine’s flesh meazled, 
or flesh dead of murrain ; for the second offence he shall be set in the 
pillory. 

By the st. 31 Ed. 1. de Pist. if any sell deceitful oatmeal; for the 
third offence he shall be set in the pillory. 

By the st. 3 1 Ed. 1. a fbrestaller, for the second offence, shall be 
adjudged to the pillory. 

And by the st. 5 Ed. 6. 14?. forestaller, regrator, and engrosser, for 
the third offence shall be adjudged to the pillory. 

' By the st. 19 H. 7. 6. he who sells pewter or brass by a deceitful 
beam or weights, shall forfeit 205. ; and if insolvent, shall be set in the 
pillory. 

By the st. 11 H. 7. 4. he who sells by false weights ; for the third 
offence shall forfeit 205., and shall be set in the pillory. 

By the st. 33 H. 8. 1. any convicted of getting money or other thing 
by counterfeit tokens or letters, shall be imprisoned, pilloried, or othcr- 
w'ise punished, as the justices think meet. 

By the st. 2 Ed. 6. 15. artificers, &c. who conspire to enhance prices, 
for the second offence forfeit 20/. ; and, if they do not pay it in six 
days, shall be put in the pillory. 

By the st 5 Ed. 6. 6. counterfeiters of seals to cloths shall be set in 
the pillory for the second offence. 

By the st 7 Ed. 6. 7. cutter or marker of fuel falsely, if insolvent, 
^shall be set in the pillory. 

By the st. 5 El. 9. convict of perjury shall be in the pillo^, &c. 

By the st 5 El. 14. convict of forgery shall be in the pillory, &c. 

®y 
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^ By the st. 5 El. 16. convict of sorcery, &c. shall .stand in the pillory 
six hours every quarter. 

By the st. lg£l. & an informer, who compounds an offence without 
the assent of tlie court, shall stand in the pilloiy. 

(C) (DDfiipping. 

A person convicted of }>etit larceny shall be whipped. 

But whipping ou|rhi not be inflicted without a proper cause. 

And therefore^ if a man in England inflicts whipping upon his 
slave brought from llussia, without cause, it seems unlawful. 2 Rush. 
468. 

And, by usage in the star-chamber, a gentleman ought not to be 
whipped. 2 Rush. 468. 


TURBARY. 

Vide Common, (A). 


TURN OF A LIVING. 

Vide Esglise, (H 3, 4.) 


TURN OF THE SHERIFF. 

Vide Leet, (A). 


[TURNPIKE.] 

[A stage coach is not a carriage travelling for hire,” within the 
meaning of a turnpike act, providing that the traveller or passenger in 
a carriage travelling for hire shall be considered as the person paying 
the toll, and that such payment shall not exempt such carriage re- 
passing with a different traveller or passenger. 10 East, 66.] 

[An exemption in a turnpike act from toll on passing again with the 
same carriage, applies, though with different horses, being the same in 
number. 10 Eas^ 66.] 

[A public turnpike act,' empowering trustees to erect toll-houses and 
lease the tolls, to persons advancing money thereon, with a proviso that 
there shall be no priority amongst different mortgagees, does not autho- 
rize them to lease the toll-house, since then one creditor would gain a 
preference over another. 2 T. R. 169.] ^ 

[Motion to stay proceedings in actions for penalties under the ge- 
neral turnpike act, must be miule in bank. 1 1 East, 484.] 


Ll3 
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VACATION. 

Vide Temps, (C 1, &c.) 

VAGABONDS OR VAGRANTS, 

Vide Justices of Peace, (B 76, &c.) 

VALORE MARITAGII. 

Vide Guardian, (H 7.) 

VALUE. 

Vide Justices, (O 3. 8.) — Money, (B 4.) — Wasti, (E I.) 

VARIANCE. 

Vide Abatement, (G 8. — H 7.) — Amendment, (D 7, 8. — V s.) — 
Baie, (R70 — Obligation, (B 4.) — Pleader, (C 14, I.*;. — S 24. 
30.) — Record, (C— -D — F). 

VENDITIONI EXPONAS. 

Vide Execution, (C 8.) 

VENIRE FACIAS. 

Vide Enquest, (C 1, 8cc.)— Pleader, (2 S 12.-3 020.) — Process, 

(D 8.) 

VENTRE INSPICIENDO. 

Vide Bastard, (C). 

VENUE, 

Vide Abatement, (H IS-) — Action, (N 13.) — Amendment, (H I, 
8cc.) — Pleader, (S 9.) 

' VER- 
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VERDEROR. 

Vide Chase, (Q 2.) 


VERDICT. 

Vide Abatement, (I S4.) — Amendment, (P). — Appeal, (G — 
Estoppel, (E 10.)— Evidence,(A5.) — Pleader, (C 87.— E 38. — 
R 13. — S 1, &c.) — Prerogative, (D 76.) 


VERT. 

Vide Chase, (N 1, &e.)^ 


VESTED REMAINDER. 

Vide Estate, (B 17.) 


VICAR. 


Vide Ecclesiastical Persons, (C 10, 8rc.) 


VICARAGE. 

Vide Ecclesiastical Persons, (C 10, &c.) 


VICTUALS AND VICTUALLERS. 

. Vide Justices of Peace, (B 32. 87, &c ) 


VIDELICET. 

Vide Parols, (A 8.) 


VI ET ARMIS. 

Vide Action on the Case, (C 3.)— Pleader. (3 M 7.) 


LU 
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VIEW. 

(A) (cnben it Ue 0 . p, 520. 

(B) (KHljcn not. p. .^20. 

[(C) (Hietocr 0 , 6 oto appofnteD.] p.rm, 

(A) (Klfien it Iie 0 . 

In all actions real, where the tenant does not know the certainly of 
the lands in the writ, he may demand a view of the land demanded. 
Jll. Nom. verb View. 

[There may be a view in trespass, on affidavit that it will be better 
direction to the jury than any evidence, B. R. H. 156.] 

[It is never granted without affidavit, exeqn on actions of waste. 
Barnes, 467.J 

[A view is not granted without hearing both parties, and examining 
into the propriety of it, unless the party applying consents, that if there 
is no view, or a view by any of the jurors (though not of the first 
twelve), yet the trial shall ))roceed^ and no objection be made on account 
thereof^ or for want of a proper return. 1 B. M. 252.] 

[On a view, the shewers may shew not only the^ place in question, 
but also the marks, boundaries, he. to enlighten tlie viewers ; and may 
say to them, These are the places to which we shall adapt our evi- 
dence at trial,*^ Barnes, 458.] 

(B) (GHften not. . 

But by the common law, view did not lie in dower iwde nihil habet. 
2 Inst. 481. R. 2 Lev. 117. 

Nor, in any writ of dower, where the husband died seised. 2 Inst. 
48L Senib. 2 Lev. 117. 

Nor, by the st. W. 2. 48. in dote ipieviento^ which the husband aliened 
to the tenant of his ancestor. 2 Inst. 481. 

If dower be for rent, of which her husband died seised, or which the 
tenant has by the release of the husband, the tenant shall not have the 
view. 2 Inst. 482, 

So, the tedant shall not have the view, where dower is demanded of 
a thing certain \ os, of the marshalsea. 2 Kol. 728. 1. 25. 

Nor, if it be a demand of tithes. .R. 2 RoL 728. 1. 45. 

Yet the tenant is not ousted of the view where he or his ancestor 
disseised the husband; for this is not an alienation. 2 Inst. 48 L 
Or, if the husband aliens to a woman, who afterwards marries tlie 
tenant ; for the alienation was not to the tenant himself. 2 Inst. 481. 

After a verdict in an assise, default of view shall not be alleged. R. 
Moa 68. 


[(C) fiolo appointeD.] 

[Vide 4 Ann. c. 16.] 

Vide more concerning View, in Abatement, (1 25.) — Forcible Entiy, 
(D 1. 14.)— Pleader, (2 Y 3 — 3 O 21.) 


VIEW 



( 521 ) 

VIEW OF FRANKPLEDGE. 

Vide Lbet, (A.) 


VI LAICA AMOVENDA. 

Vide Ksglise, (N 12.) 


VILL. 

Vulc Abatement, (H 18 .) — Paki.sii, (C I, 


VILLENAGE. 

(A) Millien. p. rm. 

(B) 2Jindn. p.52L 

(C) iRemeDp for a tiilleln. 

(Cl.) Nativo habendo. p. ^>21. 

(C 2.) When the sheriff cantiol seize upon hiin. 
p. 522. 

(C 3.) Libertate probandd. p. 522. 

[(D) ©laoerg.] p.522. 

(A) laUHen. 

Villeiu^ is a 'servile tenure, whereby a man holds land to render 
to his lord villein service. (By st. 12 Car. 2. 24>. all tenures are tumeil 
into free and common socage.) Lit s. 172. 174. 

As, to carry and re-carry the dung of his lord out of the city, or 
out of his lord’s manor, unto the land of his lord, and to spread it 
dierc, &c. Lit. s. 172. 

And it may be done by a free man, or by a villein. Co. Lit IIG. 
Vide Homage. 


(B) muietn. 

Every villein is so by prescription, or by his own confession, in a 
court of record. Lit. s. 175. 

(C) Bemetis fot a ttiUein- 

(C !•) Natioo habendo. 

If the lord daims an inheritance in his villein, who flies from his 
lord against his will, and lives in a place out of the manor, to which 

he 
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lie is regardant^ the lord shall have naiivo hahendo. F. N. B- 
77. A. 

And upon such writ directed to the sheriiF, he may seize him who 
does not deny himself to be a villein. Ibid. 

(C 2) When the sheriff cannot seize upon him. 

But if the defendant say, that he is a free man, the sheriff cannot 
seize him ; but the lord must remove the writ by 'pone before thejustices 
in eyre^ or in C. B., where he must count upon it. F. N. B. 77. 
C. D. 

So, the sheriff cannot seize a villein dwelling in the king’s antient 
demesne ; for the writ de naiivo habendo says, nisi sit m dominico do^ 
mini regis. F. N. B. 77. E. Co. Lit. 137. b. 

So, by the custom of London, if he has dwelt for a year and a day 
within the city. R. Mo. 2. 

So, if he be professed in religion; for he is dead civilitei- Lit. 
s. 202. 

(C 3.) Libeptate probandd. 

So, upon a native hahendo delivered to the sheriff before removal by 
pone, the defendant may sue a writ de libertate probanda; whereupon 
the whole shall be removed before the justices in eyre. F. N. B* 
77. C. 

And after removal, nothing shall be done upon the libertale pro- 
bandd ; but the lord shall count upon the native habendo. F.N. 
B. 77. D. G. 

Vide mor<j^ concerning Villenage, in Abatement, (E 1. — F 3.) — 
Homage (D). 


[(D) ©laDerg.j 

[Slaves, by landing in England, are here emancipated. Loft. 1. 
Excepting the case where a man confesses himself a villain in gross, in 
a court ot record. Ibid.] ' 

[Contracts relating to slavery, made in England, to take effect abroad 
where slavery is allowed, are valid. Loft. 1. And made by a slave 
abroad in order to hisjmanumission, may be enforced here. 3 B.& P. 69.] 


VISCOUNT. 

(A) ©Derlff. 

(A 1.) Who may be. p.52d. 

(A 2.) How he begins his office, p. £24. 

(B) Deputte0 Of a 

(B 1.) Under*sheri£ p. 525. 

(B 2.) County-clerk, p. 525. 

(B S.) Deputies to the sheriff for replevins* &c. p. 525. 

(C) €6? 
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Sheriff'. 

(C a.) t2r()e autljorit^ of a otectff. 

(C 1.) Judicial, p. 526. 

(C 2.) To suppress insurrection.— When he shall take 
the posse, p. 526. 

(C 3.) When he has no jurisdiction, p. 526. 

(C 4.) Ministerial, p. 527- 

(C 5.) To collect the rights of the king, p.527. 

[(Cb.) Pnoilegeo.] p.527. 

(D) BemeOp againot a obettf. 

(D 1.) For neglect of his duty. p. 528. 

(D 2.) For misfeasance, p.528. 

(El Mbat a isiberiff map ot map not bo. 

(E 1.) In person, p. 530.. 

(E 2.) By his officers, p. 530. 

(F 1.) (DUbat feeo bo map take. p. 5So. 

(F 2.) Remedy for his fees. p. 534. 

[(G a.) j^roceebingo bp anb agalnot.] p. 535. 

(G b.> ©betiff’o account. 

(G 1.) When it shall be made, and of what things, 
p. 540. 

(G 2.) Of what things a sheriff shall not be charged, 
p. 542. 

(G 3.) How enforced to make his account, p. 543. 

(G 4.) How the sheriff shall be discharged by quietus. 
p. 544. 

(G 5.) Charge of his patent and account, p. 544. 

(A) ^beriff. 

(A 1.) Who may be. 

The antiquity of the office of sheriff, and bow constituted, vide in 
County, (B 1.) 

But by the st. de Line. 9 Ed. 2. none shall be sheriff unless he have 
sufficient land in the same county to answer to the king and his people* 
Confirmed by the st. 4 Ed. 3. 9. and 5 Ed. 3. 4. 14 Ed. 3. 13 tc 

14 Car. 2. 21. s. 7. 

So, no steward or bailiff to a great lord, unless out of service, thar 
he may attend to execute his office. 

So, 
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So, by Uie st. H E. 3. 7. no slieriiF bhall continue in office above ayear- 
Confirmed by the st. 42 Ed. 3. 9. Vide County, (B 2.) 

8^ temp. R. 1. it was provided* that a sheriff should not be a justice 
within his county. Mad. 639. 

[Sub-sherifF to net in case of death of sheriff. 3 G. 1 . c. 1 5.] . 

(A. 2.) How he begins his office. 

The sheriff, after nomination to his office, and before his patent de- 
livered, must be bound in a recognizance in the exchequer to make 
account, and appoint a sufficient under-sheriff for execution of process. 

So, he must find surety for performing his office, if the king 
pleases. Mad. .642. 

So, he must qualify himself within three months, by taking the test, 
according to the si. 25 Car. 2. 2. 

After such recognizance given, he must procure, out of chancery, 
the patent of office, the patent assistance, and the writ for discharge of 
the old sheriff. Crompt. Off of Sher. 202, 203. Vide County, 
(B 1, &c.) 

He must take by indenture from the old sheriff all the prisoners and 
writs, &c. in his custody. Crompt. Off*. Sher. 203. Vide County, 
(B 3.) 

Also, before the sheriff acts in his office, he must take an oath, that 
he will truly serve the king in the office of sheriff, &c., truly keep the 
king’s rights, and all that oelongeth to the crown, &c>, not respite the 
king’s debts for gift or favour, where it may be done without great 
grievance, rightfully treat the people in his bailiwick, &c., truly acquit 
at the exchequer all those of whom he shall receive any tiling of tlie 
king’s debts, nothing take whereby the king may lose) or his jfight be 
lettra, &c., truly return and serve the king’s writs, &c., take no bailiffs 
but such os he will answer for, &c., return reasonable issues, &c., make 
due panels, &c. hath not, nor will, let to farm, &c. his sheriffwick or 
any office belonging to it, truly execute the laws, and inall things behave 
himself for the honour of the king, and good of his subjects, and dis- 
charge his office to die best of his skill and power. Crompt. Off. Sh. 
202. Vide for his oath the st. 3 Geo. 15. Vide Mad. 640. Vide 
Serement, (A). 

[If sheriff takes bond of his bailiff to pay 2Qd. for eveiy defendant’s 
name in eveiy warrant in mesne process, it is not letting his sheriff- 
wick to farm. C. B. Fort 368.] 

If the sheriff neglects his oath, he will be in danger of peijury, and 
also of imprisonment of his body, and ransom at the king’s will. Dy. 
61. a. 

Soy if he refuses the office, being nominated by the king, an infor- 
mation lies against him. 2 Mod. 300. 

Though he was excommunicated, whereby he cannot take the test to 
qualify. R. 2 Mod. 300. 

Or, was not qualified by taking the sacrament within a year preced- 
ing. (Vide 4 Mod. 269. Salk. 167. 1 Ld. Raym. 29. 2 Vent. 
248.) 

[A criminal information was granted for refusing the office of sheriff ; 
bemuse the public good require that the office should not remain va- 
cant, 
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Deputies of a sheriff: 

^audt, and therefore that the matter should be determined by a more 
speedy process than indictmrat, which probably would not be deter- 
mined ^ just before the expiration of the year. 2 T. B. 7Si.] 

(B) Deputies! of a aljeriff. 

(B 1.) Under-sherifF. 

The sheriff of ancient time had his under-sheriff. Hob. 13. 

He is mentioned in the st W. 1. 15. 2 Inst. 191. 

And he by the st. 27 £ 1 . 12 . must take an oathi which is now pre- 
scribed by the st. 3 G. 15. 

When the sheriff appoints his under-sheriff, he, ex canseguentif gives 
him authority to exercise all the ordinary office of the sheriff himself ; 
as, to execute process, &c. R. Hob. 13. 

And therefore, a bond or covenant, that he shall not execute witli- 
out his consent, is void. Ibid. 

But a sheriff may constitute his under-sheriff at his will, and remove 
him when he pleases. Ibid. 

So, though he makes him irrevocable, he may remove him at plea- 
sure ; for he is only his deputy. Hob. 13. 

So, he need not make an under-sheriff for he may exercise the office 
himself. R. Hob. 13. 

If a sheriff makes an under-sheriff, he may take a bond or covenant to 
indemnify him from escapes, &c. R. Hob. 14. 

But a sheriff cannot enable his under-sheriff to do a thing which 
the sheriff himself ought to do in person ; as, to execute a writ of 
waste, re-disseisin, &c. Hob. 13. 

[The high sheriff can appoint only one under -sheriff extraordinary. 
2 Wils. 378.] 

[The sheriff cannot depute two persons to take an inquest. 2 Wils. 
378.] 

So, by thest. 3 G. 15. none shall sell, buy, let, or take to farm the 
office of under-sheriff, &c. or other office belonging to the office of high 
sheriff, nor contract for the same for money or other consideration, 
directly, or indirectly, &c. on pain of 500/.; a moiety to the king, 
a moiety to him who will sucy &c. Provided the suit be in two 
years. 

Provided, uolhing in this act shall prevent the sherifi^ under- she- 
riff, &c. from taking tlie just fees and perquisites of his office, or 
from accounting for them to the sheriff^ or giving security to do 
so, or from giving, or taking, or securing a salary or recompcnce 
to the under-sheriff, &c. 

(B 2.) County-clerk. 

So, the sheriff' may make a county-clerk. Vide in County, (C 1.) 

(B 3.) Deputies to the sheriff* for replevins, &c. — See 

Replevin. 

So, by the st. 1 & 2 Ph. & M. 12. the sheriff, at the first county 
day, or in two months alter he receives' his patent, shall appoint and 
proclaim four deputies, living twelve miles distant from each other, to 
make replevins, bcc. 

By 
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By an order in the exchequer, all sherilFs shall assign their able 
tdrney and deputy in that court, sitting the court, to attend the 
court, and receive and return all writs, &c. And every sherifti on 
his giving a recognizance, shall deliver to the clerk in the remem- 
brancer’s office the name of the attorney or deputy assigned. Ord. 
and Rules in Exch. Rule 45. p.20. 

So, by a rule in C. B. M. 1654, the sheriff shall have a deputy in 
court to receive and return writs, whose name and place of abode in 
London or Westminster shall yearly, before Hilafy term, be set up in 
the clerk of the warrant’s office. Mills, 2. 

. CC a.) Ct)e autliontg of a jS&eriff. 

(C. 1.) Judicial. 

The authority of a sheriff is judicial or ministerial. 

The judicial authority of a sheriff consists in holding the county 
court and tome. Of which vide County, (Cl, &c.) — Leet, (A). 

So, by the common law the sheriff was conservator of the peace. 
Vide in Justices of Peace, (A 4.) 

But now by the st. 1 M. sess. 2. ch. 8. no sheriff -shall exercise 
the office of a justice of peace within his county, during the time 
that he acts as sheriff. 

So, in a writ of re-disseisih, the sheriff acts as a judge, as well 
as a minister. Vide in Assise, (F 2.) 

So, inquiry of waste. 

So, in admeasurement of pasture. 

When a sheriff executes his judicial authority, he must do it in 
person ; and it is not sufficient by the under-shcriiF, or other deputy. 

(C To suppress insurrection. — When he shall take the 

posse. 

If there be any rebellion, insurrection, or riot, in the county, the 
sheriff may take the posse comitatm for the siqiprcssion of it. Cromp. 
QjGf. Sher. 209. a. 210. a. 

So, if there be an invasion by the king’s enemies. 

Or, any affray, unlawful assembly, or breach of the peace within his 
county. (Vide Cromp. Off. Sher. 204. 209, 210.) 

So, if it is necessary for apprehending of traitors, felons, &c. within 
franchises or witliout. 

So, for the execution of judicial process, vide in Rescous, (D 7.) 

Or, if he finds resistance in the execution of any process or the king's 
writ, vide in Rctorn, (D 6.) 

The sheriff in such ciiscs may require the aid of all persons, above 
fifteen and able, within his county. 

So, may the under-sheriff or his known bailiff, having the sheriff’s 
I warrant. 

(C S.) When he has no jurisdiction. 

But by the st. Mag. Chart. 17. mdlus vicecomesj &c. tdieat placita 
coTQiue nostra. 


(C 4.) Minis- 
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Privileges. 

(C 4.) Ministerial. 

The ministerial office of sheriiT consists in the execution and return 
of all writs and process to him directed. Dy. 61. a. For which vide 
Execution, (G). — Process per tot. — Retom per tot. 

In bailment of prisoners. De quo vide in Bail, (F 10.— G 2.) 

In making replevin. De quo vide in Pleader, (3 K 1, See.) — Re» 
plevin, (D). 

In election of knights and burgesses for parliament,, coroners and 
verderors. For which vide Parliament, (D 4, &c.) — Officer, (G 3.) 

In attendance upon the judges, justices, &c. 

In proclamation of statutes. 

And in keeping and cdlecting the rights and revenues of the king. 
Mod. 242. 

(C 5.) To collect the rights of the king. 

The sheriff by his oath is bound timely to keep the king’s rights, and 
all that belongs to the crown, See. Vide ante, (A 2.) 

And it was his duty to take care of the king’s manors, &c. and collect 
his revenue. Mad. 643. 

And therefore, the sheriff ex q]^io may seize and take to the king’s 
use, the profits of all lands within his county, that come to the king 
by descent, remainder, reverter, or escheat. Mad. 242. 634. 

Or, by attainder for treason, petit treason, or felony. 

The temporalties of a bishoprick. Mad. 207» See. 

So, before the st. 12 Car. 2. 24. the lands which he had by ward, or 
primier seisin. 

So, upon office found, the sheriff may seize and take for the king 
the profits of the lands of aliens, idiots, or lunatics. 

Of lands forfeited to the king for waste, or cesser for two years by the 
king’s tenant. 

By alienation in mortmain, or without licence. 

By a condition broken, feoffment by collusion. See. 

So, where the kin[^ has year, day, and waste. 

Or, seizure is made for a contempt. 

In all cases,, where an office is found before commissioners, and not 
the escheator, the sheriff shall be charged with the profits. 

But he shall be charged only for the annual vtilue found by the 
office. 

And if the office does not entitle the king to entry, but only to his 
action, the sheriff ought not to make seizure without warrant. 

[(C b.) jpdt)ilege0.] 

[The court will protect a sheriff between two contending parties, 
without putting him to file a bill of interpleader. 4 Haunt. 585.] 

[Where a sheriff behaves fairly, and prays the assistance of the court, 
he shall not be put to try a question of the bankruptcy of the defendant, 
between his assignees and the plaintiff^ at his own expence. 1 Taunt. 
274.] 

[A sheriff acting fairly under a writ, without notice of anv act of 
bankruptcy, will be protected when sued, unless indemnified, and a 
nominal defendant only. 1 Taunt. 274.] 


[Where 
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[Where bul above are put in but not justilied, and the sheriff being 
fixed brings an action on the bail bond, to which the defendant pleads 
compendt ad diem ; the court will on motion by the dieriff order the 
recognizance of bail, in the original action, to be struck off the file^ 
thoujgh the defendant all^ that the sheriff was fixed through his own 
n^ligence ; for that should , be the subject of modon to stay the pro- 
cemings on die bail bond. 1 Mars. 520. 6 Taunt. 169.] 

(D) iKemeD^ asatn0t a 

(D 1.) For neglect of his dilty. 

If a sheriff refuses or neglects to do his duty, an action upon the case 
lies against him ; as, if he does not return process returnable, or makes 
a false return. Vide Action upon the Case for Negligence, (A 2.}-— 
Retom, (F 1.) 

(All actions for breach of duty in the office of sheriff must be brought 
against the high sheriff, though the actual default be that of the uncfer- 
sheriff or bailiff. Cowp. 403.] 

[But where a special bailiff is nominated by the plaintiff or his agent, 
the sheriff is not l^und to return the writ. 2 Bl« Rep. 952.] 

So, if by his consent, or neglect, he suffers an escape, debt lies, 
or an action upon the case. Vide Action upon the Case for Negli- 
gence, (A 2.)— Escape, (B 1, &c.) — Pleader, (2 P 1.) 

[But an action does not lie against the sherijBr, on a promise to exe- 
cute a bill of sale to the plaintiff’s nominee; the legal and proper mode 
of compelling a sale by the sheriff, is by writ of venditioni exponas* 
Cowp. 406.] 

And the court will not direct the sheriff, upon motion, what he ought 
to do. 2 Mod. Ca. 315. 

Vide post. (F 2.) 

(D 2.) For misfeasance. 

So, by the st. 3 Geo. 15. a sheriff shall not gmit to tort any sum 
received of a debtor, and answer it in his account ; and if he nihil any 
money levied or received, &c. shall forfeit treble damages to the party 
aggrieved, and double the sum nihilled^ See . ; to be decreed by the 
court in a summary way, &c. 

By the st. 6 Geo. 21. s. 53. he shall not deliver blank warrants to 
attornies, &c. before a writ comes to him, on pain of 10/. 

[The sheriff is liable civilitef^ but not criminaliter, ibr the acts of his 
bailiffs ; the meaning of which is, tliat he is not liable to be indicted or 
imprisoned, or subject to any corporal punishment for the acts of his 
bailiffs ; but where it rests in damages, he shall make the party a pecu- 
niary satisfaction. 2 T. K. 156. Vide infra, (F 1.)] 

[If a bailiff* on warrant on Ji. fa* against A. takes the goods of B., 
trespass vi et armis lies against the sheriff, even though he or his deputy 
does not recognize the act. 3 Wils. 309.] 

[So, also an action of trespass and false imprisonment lies against 
the sheriff for trespass and false imprisonment committed by his officers 
in the execution of process. S. C. 3 Wils. 317. Vide Doug. 40.] 

[The sheriff is not liable for seizing goods in execution after an act of 

bank- 
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bankruptcy committed; but^ if he sells them after the commission issnesy 
trover lies. 1 B. M. 20.] ' ' 

[Actions for breach of duty* of the office of sheriff, must be brought 
against the high-sheriff, though the breach was by the default of the 
under-sheriff or bailifi; Cowp. 403.] 

[In an action of trespass against the sheriff for the wrongful aCt of 
the bailifij it is not enough (in order to affect the sheriff} to prove him 
a general bailiff, and that he had given a bond of indemnity to the she« 
riff as such, together with provi^ the copy of the warrant, under which 
he entered and seized the plaintiflrs goods ; but the privity between such 
bailiff and the sheriff must be est^Iished in the particular transac* 
tion on the best evidence, by proving the original warrant of execution 
directed by the sheriff to such bailiff, or at least by proving such 
notice to produce it, as will in case of non-production, let in secondary 
evidence of its contents. 7 T. R. 113.] 

[Confession of an escape by the under-sheriff is evidence in an action 
against the sheriff, because he is the general servant of the sheriff. 

1 Ld. Raym. 190.] 

[Since bail below are liable for the plaintiff’s demand up to the 
penalty of the bail-bond, though it exceed the sum sworn to, and costs ; 
the sheriff, on discharging the defendant, &c. without taking a bond,. is 
liable to the same extent. 8 T. R. 29.] 

[The sheriff is bound to take notice of all the different liberties within 
his county ; so that he wiU be liable to the owner of any one which he 
invades. 2T. R. 10.] 

[If a bailiff on a Jl. fa. against the goods of A. take those of B., 
trespass lies against the sheriff. 8 Wils. SOd. 2 Blk. 832. Lofft. 81. 
Doug. 40.] 

[A sheriff is liable, even under a penal statute, for the misconduct of 
his officer, colote officii^ when charg^ to execute the law. 11 East, 25. 
Thus, under 32 Geo. 2. c, 28., 2T. R. 712., though the act be an 
indictable offence. 2 T. R. 148.] 

[The bailiff’s name indorsed on the writ is sufficient evidence that 
he was authorized by the sheriff to arrest, without proving the warrant. 
Cowp. 66.] 

[A sheriff is only liable for the miscond uct of his officer when charged 
by him with esdfeuting the law; and therefore, when sued for sucli mis- 
conduct, he must be connected with him in the affair in question, and 
shewn to have deputed to him the authority abused. Proof that the 
person who committed the trespass was his general bailiil^ and had 
given him a bond of indemnity, is not sufficient for this, purpose. 
7T. R. 113.] .... 

[In an action against the sheriff for not arresting, it is not sufficient 
evidence to connect the sheriff with his officer, that the officer’s name 
appears on the writ, and that the writ has been returned non est inventusy 
— ^the sheriff having gone out of office before the return. 1 Mars. 554. 
6 Taunt. 231.] 

[The copy of the indorsement of a bailiff’s name on a writ, is no 
proof against the sheriff that the person there named was the bailiff em- 
ployed to levy. 7 Taunt. 8.] 

[Where a special bailiff has been’ appointed to execute a writ at the . 
instanpe of the party who sued it out, the sheriff is not answerable for 
VoLVir. Mm iu 
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its «xeoatHm. The party, therefore, cannot rule him to< r^rn it. 
4T. R. 119^ 2Blk. 762.] 

[If the defendant u arrested by a special bailiff of the plaintiff’s nomi- 
iwtbm, (he sheriff is not answerable for the bailiff’s misconduct, nor for 
the forthcoming of the prisoner, until he is actually in gaol, or otheo- 
wise in the sheriff’s actual custody. 8 T. R. 505.] 

£ A sheriff is not liable for the misconduct of the bailiff of a franchise 
situated within his county. 2 T. R. 5.] 

(£) (DQIiat a aberiff mag ot mag not Ho. 

(E 1.) In person. 

. A sheriBP cannot do execution where he himself is a party; and 
therefore an extent by him, when he is conusee^ will be void. R. Mo* 
547. Vide ante, (C 1. 3.) 

[And where he is plainti^ a latitat directed to himself is ill. 1 Bl.Rep. 
S06.] 

(E 2.) By his officers. 

A sheriff may make a warrant to his bailiff for execution of process, 

&e. 

So, he may make a warrant to a special bailiff named to him by the 
plaintiff^ and take security for his indemnity.^ R. 1 Leo. 132. Cro. £1. 
271. 

But a qiecial bailiff need not take the oath required by the st. 27 
Eliz. 12. R. Jon. 250. 2 Lev. 151. 

Nor, any other bailiff of a sheriff who has not the return of writs. 
Semb. Jon. 249. 

And he shall be intended a special bailiff, unless the contrary appears. 
Semb. 2 Lev. 151. 

Yet a special bailifi^ being allowed by the sheriff^ will be an officer to 
the sheriff, who shall answer for an escape by such bailiff. Jon. 65. 

And therefore, an assumpsit to pay such special bailiff more than the 
fees allowed by the statute, will be extortion, and void. R. Jon. 65. 

[The under-sheriff himself may assign a bail-bond in the name of the 
high-sheriff, since st. 4 & 5 Ann., but the under-sheriff’s clerk may 
not. Str. 60.] 


(F 1.) (DUHat feeff iie mag tafte. 

By the st. W. 1. 26. no sheriff, or other minister of the king, shall 
tidce a reward to do his office, &c. Vide Extortion, (A 2.) 

And by thest. 4 Ed. 3. 9. sheriffs shall receive and safely. keep in 
prison thieves and felons, by delivery of the constables, without taking 
any thing for the receipt. 

J3y the st. 2S'U. 6. 10. no sheriff, imder-sheri£^ bailiff, &c. shall take 
^any profit or avail of any person by them arrested or attached, or fbf 
letthig to bail, or shewing &vour, except ut iiffra. 

Ner, for making any return, or panel. 

So, by the st. 28 Eliz. 4. sheriff under -sherifi^ bailiff of franchise, 
or of tbeir t^oers, shall not, directly or indirectly, tdee for an 
pxtentoreKecutionofbody, land, or goods, more than on pain 

of 
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of treble damages to the paorty^ and 401. ; a moiety to the king, and 
a moiety to him that will sue. 

[And the sheriff is liable to treble damages in an action by the 
party grieved, for the act of his officer, in letying more than the 
iees allowed by the statute. 2 T. R. 148.] 

And there is little doubt but an action may also be midntained 
against him by a common informer, for the penalty. Ibid, by all the 
jimges in B. R.] 

And therefore, for execution, or return of a capias uttagatuniy or 
warrant thereon,, no fee is due to the sheriff. Per Cur. Litt. 65« 

So. by the st. S G. 15. no sheriff, &c. shall take any fee of a debtor 
to the king, &c. save 4d. for an acquittance. Vide Extortion, (A 2.— 
£). ^ And shall take poundage on a ca. sa.y &c. only for the sum re- 
maining bond Jlde due, which shall be specified on the back of the'wri^ 
&c. on pain as for extortion, &c. (vide for this. Extortion, (A 
and 200/. besides ; a moiety to the king, a moiety to him who will 
sue, &c. 

But by the st. 23 H. 6. 10. sheriff may take for arrest 20d., the 
bailiff 4d., and gaoler, if committed to prison, 4d., for a copy of a panel 
4d., for bail-bond 4d. 

So, by the st. 28 £1. 4. he shall not take for an extent or execution 
on body, lands, or goods, move than 12d. for every 205., where the 
sum exceeds not 100/., and 6d. for every 205. over and above an 
100 /. 

And by this act he may take 12d. in the pound for the first 100/. and 
6d. per pound for every pound above 100/.; for it was not intended 
that he should take only Sd. per pound for the whole sum, where that 
exceeds 100/. K. Cro. Car. 287* Dub. Cro. El. 335. Acc. Noy, 
28. 76. R. Latch, 17. 51. Jon. 307. Vide 2 T. R. 148. 

If there be execution by capias ad satitfaeiendumy the sheriff shall 
have his fees for the whole de&. 1 Sal. 331. Skin. 363. 

So in execution by elegit. Dub. 1 Sal. 331. Per Holt, 1 Sal. 333^ 
R. Sal. 209. 

Or, hy^fieri facias. Skin. 368. 

Though the writ be erroneous, he shall have his foes. R. 1 Sol# 
932. 

So, he shaU have fees upon an execution of a judgment in a scire 
facias. 5 Mod. 97. 

So, he jslfail have fees for money levied upon an extent out of the 
exchequer. Park. 177. Infra, p. 532, 534. 

So, if he levies a fine for a misdemeanor by process of B. R., his 
poundage shall be idlowed upon payment to the clerk of the crown. 
2 Jon. 185. 

And the sheriff himself shall have the fees for execution, not his 
bailiff. Semb. Latch, 19. 52. 

And shall havethe fees, though the execution be within a corporation, 
for the proviso of the statute extends to execution upon suits within a 
corporation, whicb is not a counQr of itself. R. JLat^, 51. Vide post, 
(F2.) 

[He is not entitled to retain poundage out of money levied on an 
Mtachment for non-payment of money. 2 East, 410.] 

^ Mm2 [Quare, 
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.[Qiuere^ Is he entitled to an action under the stat 23 H. 6. c. 9. 
Ibid.] 

*So» by the st. S Geo. 15. sberifl^ bailiff of franchise^ &c. may take^ on 
^executing an habere facias possessionem^ or seisinam^ 12d. for every 205. 
per ann. value of the lands not exceeding 100/. perann.^ and 6d* for 
every 205. per ann. above that value. 

by the st. 8 Geo. 25. no sheriff shall take for the extent and 
liberate^ and habere facias possessionem^ or seisinam on the real estate^ 
and levy on the personal estate by virtue of such extent, any more than 
the same fees that are appointed by the st. 3 Geo. ] 5. for executing an 
elegiti habere facias possessionem^ or seisinam. 

So, by the st. 3 Geo. 15. a sheriff^ who shall levy a debt or other 
sum (except post fines) due to the king by process on the summons of 
the pipe or green-wax, by levari facias out of the court of exchequer, 
shall have 12d. out of every 205. for any sum not exceeding 100/., 
end 6d. oht of every 205. for every sum above the first 100/. by him 
levied. 

And, if the levy by process on a fie^i facias^ and extent out of any 
^ of the offices of the court of exchequer, 18d. out of every 205. not ex- 
ceeding 100/., and 12d. for every 205. after the first 100/. levied. 

Provided he answers the same on his account by the general sealing 
day of the term, wherein he ought to be dismissed the court, or by the 
time granted him for passing his account by warrant from one of the 
barons. 

If the sheriff, having seized goods or personal estate by process, &c. 
for a debt to the crown, die, or be superseded before a venditioni ex- 
ponas^ or sale, the barons sitting, or any one, may apportion the fees 
and poundage between the preceding and subsequent sheriff. 

[Sheriff is entitled to poundage on extents in aid; and if the money 
is paid) he is entitled to the whole poundage, though a venditioni ex* 
ponas could not have issued till after he was out of office, Parker, 177.] 

[But he is not entitled to any other costs and charges. Ibid.] 

[On action brought in exchequer by sherifis of London on bail-bond, 
taken in their own names for appearance of defendant, taken on exche- 
quer process on prosecution of attorney-general on behalf of the crown, 
for custom-house penalties and forfeiture, and testatum ca. sa. into Hert- 
fordshire against bail, sheriff of H. is entitled to his poundage, for this 
is not the suit of the crown. 4 B. M. 1981.] 

fBy st. 7 G. 3. c. 29. he is not entitled to poundage for liking body 
in execution on process at the suit of sheriff, &a on bail-bond for ap- 
pearance of person sued for duties, or for penalty for smuggling, or in 
any case where he would not be entitled, if the suit was directly in the 
name of the crown.] 

[By stat. 14 G. 3. c. 2a prisoners acquitted or discharged by procla- 
mation, shall be immediately set at lafge in court, without paying any 
fee ; and treasurer of county. See. shall, on judge’s certificate pay the 
usual fee, not exceeding 135 . 4d.] 

[The sheriff is entitled to levy costs under 43 Geo. 3. c. 99* on an 
extent against a collector of taxes ; and the sheriffs poundage is incltt<r 
ded in word char^m, and may be levied ; and it is pi^able where the 
money is paid in oefore a venditioni exponas has issued, although the 
proce^ing is obviated thereby.. 3 Price, 280.] 

5 [Where 
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[Where the law imposes a duty upon an officer^ he cannot claim a 
remuneration for fulfilling it, unless tlie law has expressly confernxl 
such right The sheriffs right, therefore, to poundage, rests entirely 
upon the positive enactments of statutes, within which he must bring 
himself, in every case where he claims poundage for executing a writ 
A cofpias utlagatum^ on mesne process, in a private suit, is not '*an ex- 
tent or execution,’’ within the meaning of 29 Eliz. c. 4. ; in its original 
form it is for the punishment of the party’s contumacy, and not for the 
payment of a debt ; there are no means of estimating the sheriff* s right 
to poundage under it, for the whole of the defendant’s goods are to be 
taken, and not property to such an amount. Therefore, the ^eri£P is 
not entitled to poundage under the st. 1 Eliz. for executing such writ. 
2M.&S.294.] 

[The sheriff* is not entitled to poundage upon stampsdn the possession 
of a distributor seized under an extent. Wightw. 95.] 

[ThesherifF cannot claim the expence incurred in keeping an officer in 
possession of goods seized by him under a writ. No statute has given 
him that right. 2 M. & S. 294.] 

[Thesherifi^ besides thepoundage, charged 5 per cent.for an auctioneer 
to sell malt; the charge was disavowed. 2 Anst. 412.] 

[The fees of the sberiflT’s officer for making an arrest, are to be regu- 
lated by the court ; and a regulation by the sessions, though acted' upon 
for a long time, is a nullity. S T. II. 417.] 

[Not (to poundage) until the goods are sold. Lofll. 433.] 

[Before the st. 43 Geo. 3. c. 46. the sherifiP might have brought debt 
against the plaintiff* for poundage under an execution at his suit. The . 
statute provides, that the plaintiff* may, where his execution is against 
the goods, &c. levy the poundage over and above the sum recovered. 
This has changed the former rights of the sheriff^ since the act passed to 
give a boon to the plaintiffs, and entitle him to levy that in which he 
stands indebted to the sheriff. 4 M. & S. 256.] 

[If on an extent issuing against the acceptors of bills- of exchange, 
drawn in favour of officers of the crown for public money received oy 
the drawers, and admitted by them to the acceptors, for the purpose of 
levying the crown’s debt, the drawers,affer the execution of that process, 
take up and pay the bills, they are not liable to pay the sheriff s poun- 
dage on the levy ; and the sheriff having retained, under an order of 
the court, a sum for poundage in his hands, will be ordered to restore 
it to the assignees of the bankrupt acceptor's estate. Semble, whatever 
-be due to the sheriff for poundage, in such a case, should be paid by' 
the crown. 2 Price, 58.] 

[A sheriff who levies under a writ of execution, is entitled to bis poun- 
<^e, notwithstanding the parties afterwards, and before sale, compro- 
mise the debt. 5 T. R. 470,] 

[The st. 29 Eliz. c. 4. enacts, that the sheriff shall be entitled to poun- 
dage upon such sum as he shall levy or extend and deliver in execu- 
tion.” Notwithstanding these latter woVds, the sheriff* may claim poun- 
dage in a case where he has levied under an execution, which, toge- 
ther With the judgment, is afterwards' set aside for irregularity in the 
plaintiff, and the proceeds restored.. If the sheriff* has levied regularly,. 

cannot be affected by the irregularity of the antecedent proceeding. 

4 M.& S. 256. Lofll, 255.] 

[The 
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[Tke £02. <praally oguntt officers for ectortion, inflicted by st. S3 
8. «. 228. is not recoverable^ unless a table ^ fees has been pre- 
vious made out pursuant to the statute. 8 N. R. 59.] 

^ debt 9M torn against a bailifffbr extorting illegal fees in executing 
if the plaintifiT sets out the judgment on which the writ was 
founded, he must also prove it. 8 Blk. 1 101.] 

(F 2.) Remedy Ibr bis fees. ‘ 

^ those statutes the sheriff has si right to the fees allowed, and may 
maintain assHmysit upon a promise of paymmit R. Mo. 466. Ckm 
£ 1. 654. R. cont. 2 Cro. lOS. 

So, he may have debt. Adm. Cro. Car. 287. R. lSal.3Sl. Dub. 
Cro. El. 385. R. Noy, 75. Poph. 173. R. Latch, 19. 52. R. 
1 Rol. 598. 1. 35. Mo. 853. 

[An action brought on the 29 £1. c. 4. for fees, must be brought by 
tfaesfaeriffhimsd^ and not by his bailiff. 2T. R. 155.] 

But be cannot take a bond for his fees. R. Cro. Car. 287. 

' Nor, can he refuse to do execution till hbfees piud. R. 1 Sal. 330. 

And, if he refuses, he may be indicted for extmtion. 1 Sal. 330, 
331. 

Yet the court will not grant an attachment against him. 1 Sal. SSI. 

Yet by the st. 28 £1. 4. that act does not extend to fees to be taken for 
execution in a city or a town coiporate. 

And therefore, upon execution out of an inferior court in a or 
beroufi^ the sheriff, bailii^ 8cc. shall not have the fees idlowra by 
that act. R. Cro. Car. 287. R.lSal.3Sl. 5 Mod. 97. R. Noy, 76. 
Poph. 178. 

So, it does not extend to an execution in a jeal action ; and there- 
fore foe sheriff shall not have fees iqwn an habere facias seisimm, or 
possessionem. R. 1 Sal. 831. 

But this is now remedied by foe st. 3 Geo. 15. Vide ante, (F 1.) 

So, it does not extend to execution upon voluntary engagmnents; as, 
a statute-merchant, recognizance. R. 1 Sal.' 382. . 

But for execution of a judpaent in a superior court, the sberifl^. &c. 
shall liave the fees allowed by the statute, though executitm be done 
within a cky or corporation. R. Cro. Car. 287. • R. 1 Sal. 331. 
R. Noy, 76. Latch, 17. 51. 

So, if a city, &c. be a coun^ of itself and executitm be done by 
the sheriff) of the same county, they shall have their foes. Noy, 76. 
Popl). 178. Semb. Latchj 52. 

So, a bailiff of a franchise shall have his fees. 5 Mod. 97. Vide 
st. 8 Geo. 15. Dub. Latch, 19. 58. 

[The sheriff may retain his poundage out of aflion^ levied by fevorv, 
on an outlawry, ordered to be restored on giving security. Semb. 
Bunb. 305.] 

[Sheriff may retain for his poundage, though there is no actual levy. 
Parker, 177.] 

[And questions reUtiim tberato are detetminable on motion. IbidI] 

[On a writ of felse judgment, if sheriff’s- fees are not paid, hejnay 
execute a writ de execsOiane judicii. Barnes.] 

[A judgment by de&ult, in nn action for non-payment of sheriff’s 
poundage, brought by the plaintiff in an esecution, will not be reversed, 

be-- 
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bmuse the declaration doea not aver the amount of the poundage and 
notice thereof given to the defendant. 2 H. B. 312.} 

[The sheriff selling under a venditioni exponas, is not entitled to de- 
duct any thing either for extra expences or poundage, or to return such 
a deduction ; he must make a'return of the whde sum produced by 
the sale, when the court order it to be paid over, deducting poundoge; 
and he must move the couit for an extra allowance to which he may be 
entitled. 1 Price, 205.] 

[Where on a mandamus to admit a frcenianj the party pleads, and 
damages and costs are given to the prosecutor, he is entitled to levy in 
execution for the sheriff’s poundage also, under 43 Geo. 3. c. 46* 
2 Smith, 8.] 

[Where two extents issue into different counties, the sheriff who 
completes his levy, is entitled to full poundage. 1 Anst* 279.] 

[Two extents issued into different counties, and both sheriffs levied 
to the whole amount ; upon the levy of the one, the debt was paid; 
The sheriff is entitkd to his full poundage. 2 Anst. 358.] 

[Two extents issued into different counties for the same debt; both 
sheriff seized goods; the debt was paid to the one before a venditioni 
exjponas issued to either ; he shall have the whole poundage. 3 Anst. 
717. But where the debt was paid the officers of the crown im- 
mediately, although by compulsion of the one levy, the poundage 
was apportioned between the sheriffs. 3 Anst. 718.] 

[Two extents having issued against A., and an extent in aid into 
another county against B« for the same sums, B. paid the whole 
debt, giving notice to the sheriff to retain the money, till the le- 

S ility of the extent in aid was tried. Afterwards A. paid part of 
e money to B., inconsequence of arrangements amongst them- 
selves. The sheriff who took the inquisitions against A., is not en- 
titled to any share of the poundage. Wightw. 116.] 

[(G a.) pcoceeHingiBi anD agaitiject*] 

[An.inquisition made by a sherifip’s jiiry, for the; purpose of ascer- 
taining who was entitled to the property of goods taken under an exe- 
cution, is not admissible evidence even against the sheriff, in an action 
of trover, brought by the party in whose favour the inquisition was 
found. 2 H. B. 437.] 

[The return to a writ made by the sheriff is at . his peril ; if false, he 
is liable, though made in pursuance of an inquisition taken by liim. 
Such inquisition, however, will protect him from vindictive damages, 
since it proves that his return was bondjide. S M. & S. 175.} 

[The court have no jurisdiction over ah inquisition taken by the 
sheriff for his own indemnity. 6 T. R. 88.] 

[In debt for an escape against the sheriff, ^e indorsement on the writ 
of non est inventus, is sufficient evidence that it was delivered to the 
sheriff. Cowp. 63.] 

[A' slieriff selling goods, impliedly undertakes that he does not know 
that he has no right to sell thein. 5 Taunt 657*] 

[An action does not lie against the sheriff upon a promise td execute 
a bill of sale to the plaintifTs nominee. Cowp. 406.1 

[The offices of the agents for the under-sheriffs of London, Middle-. 

M m 4 sex. 
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sex, and Surry, are considered as tlie offices of the under-slierifis. 
Doug. 420.] 

[Service of a rule to return a writ on the under-sherifip’s agent in 
town, is not ffood service. Doug. 420.] 

[Where the sheriff seizes goods under a Ji> fa.^ and keeps possession 
at the defendant’s desire, to enable him to pay the debt and costs without 
sale ; the defendant, after such payment, may rule the sheriff to return 
the writ. 2 Mars. 330. 7 Taunt. 5.] 

[If after a Writ of execution is issued the matter is compromised, nei- 
ther party can rule the sheriff to return the writ. 5 T. R. 470.] 
[Under special circumstances the court, after hearing the prothono- 
tary’s report, to whom the matter was referred, obliged a sheriff attached 
for not duly returning a writ of fi. fa.^ to pay the whole debt and all 
the costs incurred to the plaintiff. 1 H. B. 543.] 

[The sheriff, by delaying, waives his objection to an attachment on 
the ground of irregularity. 4 East, 604. Infra, 907. (e.)] 

[After the sheriff* has returned the answer of the bailiff of a franchise, 

' the bailiff, hot die sheriff, must be ruled to bring in the body. 2 T. 

R. 10.] 

[The only way^ to call on a sheriff to return a writ is by rule and pro- 
cess of the court. Therefore a recfucstby the party within six months 
after the expiration of the slierifTs office, and a neglect by the sheriff^ 
are not sufficient whereon to found an attachment. 2 T. R. 1.] 

[A rule calling upon the sheriff to return a writ, supposes that he 
has been guilty of negligence ; therefore it should not issue till after 
die day on which the writ is returnable ; and though it be tested after, 
yet if it actually issued before that day, it is irregular. 1 T. R. 552.] 
[Sheriffs in London and Middlesex must return writ and bring in 
body within four days. S Burr. 1291.] 

[Where the sheriff, on being ruled to return a writ, gave notice to 
the plaintiff that the writ was lost, and that the defendant was in cus- 
tody. Held, that the plaintiff should have proceeded as if the sheriff 
had returned cepi corpus^ and the court set aside an attachment issued 
against the sheriff for not returning the writ. 1 Mars. 289.] 

[A rule to bring in the body cannot be taken out until the day after 
the rule to return the writ expires. 5 T. R. 479.] 

[The rule to bring in the body cannot be taken out until the time for 
putting in bail has expired. 8 East, 525. 2 H. Bl. 276.] 

[Tlie rule to bring in the body may be taken out on the day imme- 
diately after the sheriff has returned the writ, if the time for putting in 
bail is then expired. 3 Anst. 653.] 

[The rule on the sheriff to retni n the writ expired two days after the 
end of the term ; a rule to bring in the body taken out next day, but 
tested on the last day of term, was held rq^ular. 3 Anst. 779.] 

[A rule to bring in the body, tested on the day of return cepi corpus^ 
though not issued till after that day, is irregular. 2 East, 241.] 

[The rule to bring in die body may be served upon the sheriff the 
same day on which he returns cepi corpus to the rule to return the writ, 
provided the time for putting in bad has expired, but not otherwise. 
4 M. & S. 427.] 

^The sheriff has four days exclusive of that on which the rule* was 
served. hoSi. 631.] 

[As 



[As well in the case of added, as of original bail, (Anon. Loift.«159.) 
the sherifB; cannot be attached for their not having justified in tunCf 
unless they have been excepted to. 8 T. R. 258.] 

^ [To found an attachment against the sheriff, the servici must be at 
his office, not upon his servant at his house. Anon. LofR. 301.] 

[An attachment against the sheriff for not bringing in the body, can 
only be granted upon an affidavit of service of the rule ; and no evidence, 
however strong, that the sheriff had received the rule will supply the 
want of it. 2 Mars. 251.] 

[Where the rule to return the writ expires on the last day of term, 
an attachment may be moved for at the rising of the court on that day. 
11 East, 591.] 

[Where the defendant was rendered in dischar^ of bail, and the 
defendant’s attorney called to give notice of render that night, but 
finding no one in the way, saw me plaintifTsattorney the next morning, 
and then gave notice. Held, that an attachment against the sheriff 
moved for on that day, although the instructions to the counsel were 
given before the notice, was irregular, and the attachment accordingly 
set aside. 2 Smith, 242. (the page in the original is marked 24S.)] 
[Rule as to the time for moving for and issuing of an attachment 
for not bringing in the body. 1 B. &: P. 312.] 

[If bail are justified at any time before motion for an attachment 
against the sheriff, though after the rule to bring in the body has ex* 
pired, it is sufficient to prevent it. 1 H. BI. 9*] 

[On payment of costs, justification of bail was permitted on the day 
after the expiration of the body rule* 1 B. St P. 325.] 

[The rule of K. B. Trin. S3 Geo. 3. 5 T. R. 368. allowing bail to 
render their principal after the sheriff has been ruled to bring in the 
body without justilying, extends to the sheriff, and likewise to the case 
where the rule has been granted before bail have been put in, or justir 
fied, and after the time for putting in or justification bas expired. 

7 T. R. 527.] 

[ A surrender 1^ the bail on any part of the last day allowed for 
justification, is sufficient to preclude an attachment against the sheriff. 

8 T. R. 464.] 

[If the defendant is surrendered, though after the rule for bringing 
in the body has expired, it is irregular to move for an attachment. Had 
the defendant perfected bail, the plaintiff could not have proceeded with 
his attachment, and a surrender is equivalent to perfecting bail. 2 M. 
& S. 562. over-ruling 8 T. R. 30.] 

[Surrender of the principal before, attachment obtained, dis- 
charges the sheriff, although ne has not taken a bail-bond. 1 Price, 
103.] 

[ Vinhere a defendant has been arrested by a wrong Christian tiame, 
and the sheriff returns, 1 have taken A. B. sued by the name of C. B.” 
the sheriff is a trespasser, and the court will set aside an attachment 
against him for not brinmng in the body. 1 Mars. 75.] 

I^A waiver by the defendant of an irregularity on the part of the 
plaintiff will not preclude the sheriff from insisting on it. 1 H. B« 80. 
Id. 106.] 

{Ifafter an attachment against the sheriff, bail is put in, the court will 

set 



638 VISCOUNT. 

set asid^ the attachment, provided a trial has not been lost. 4 T. R.352. 
Id. n. (a). 

( [If an application to set aside an attachment against the sheriff for 
not bringing in the body, is made on behalf of the defendant, there 
must be an affidavit of merits ; if on behalf of the sheriff, though it 
cannot be expected that he should swear to merits the court will re- 
quire an affidavit that the application originated from him, and was not 
made in collusion with the defendant in the cause. 7 T. R. 2S9.] 
[The bheriffi can only be discharged from an attachment for not 
bringing in the body upon payment of the whole debt and costs, and 
not merely to the sum sworn to and costs. 7 T. R. 370. 1 H. B. 233*3 
[In K. B. the sheriff is only liable to the extent of the penalty in the 
bail-bond for not brinmng in Uie body ; therefore an attachment against 
him for that cause will be set aside on payment of the penalty, or a less 
sum, if less is due. 3 East, 604.] 

[Bail to the sheriff may set aside an attachment, upon payment of 
costs and putting in bail, without swearing to merits, or that there is 
no collusion, if it be sworn that it is made on the part of the bail to the 
sheriff. 3 Smith, 340.] 

[As well since as before the st. 43 Geo. 3. c. 46. s. 2. the sheriff will 
be relieved from an attachment for not bringing in the body, only on 
payment of the whole debt and costs. 9 East, 316.] 

J If after an attachment against the sheriff for not bringing in the 
y has regularly issued, bail above are put in and justified, the court 
will upon application, supported by an affidavit either of merits, or that 
the application is made on behalf of the shei;iffi set aside the attachment, 
but not without such affidavit. 3 M. & S. 299*] 

[An attachment against the sheriff issued before thetime for perfecting 
ban has expired, will not be set aside unless the bail have been perfected. 
2 H. B. 36.] 

[Where the plaintiff has not been delayed, an attachment against 
the sheriff for not putting in bail will be set aside on the terms of pay- 
ing costs and perfecting bail only. 2 H. B. 235.] 

[Justification of bail was permitted after an attachment granted 
against the sheriff; reserving to the plaintifi'all rights connected with 
the attachment. 1 B. & P. 334.] 

[After attachment granted against the sheriff, bail will be permitted 
to justify on the someday, and the attachment will be set aside on pay- 
ment of costs. 2 B. & P. 38.] 

[The sheriff may, without justifying bail, set aside an attachment that 
has been moved for too early. 1 N. R. 139.] 

[The bail do not justify on the day appointed, and in consequence 
the plaintiff in the evening of that day instructs counsel to move for an 
attachment against the sheriff; afterwards, and in the same evening, 
but after nine o’clock, notice is given that die bail will surrender on the 
morrow ; when, but after surrender, the attachment is obtained* Held, 
diat it could be set aside only on payment of the costs of instructing 
Qounsel. 1 Taunt. 56.] 

[An attachment against the sheriff for not returning the writ was 
discharged, on affidavit that the defendant was not seen in the county, 
and that the return of non est invenhu was made one day too late by a 
aaistake of the clerk, who supposed it was in time. 2 Anst. 4790 

[The 
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[The court will set aside an attachment against the sherifl^ oa 
ment of costs, if the defendant has been rendered on the eveaing 01 ihc 
last day of the rule, and notice be given early next morning. I P^ice, 
3S8.] 

[The death of the defendant, after the sheriff is in contempt for not 
bringing in the body, though it abates the action, does not absolve this 
crime ; therefore he remains liable to an attachment. 3 T. R.. 183.] 
[An irregularity in an attachment against the sheriff from the rule to 
bring in the body having been taken out prematurely, is waived by 
delay in applying to set it aside. 2 H. B. 276.] 

[The sheriff is discharged by unreasonable delay in proceeding against 
him. 3fi. & P. 151. And delay arising from the defendant’s pro- 
poring a compromise, is not therefore excused. 1 Taunt. 111.] 

[Tliesberiff is not ^scharged by an^lectto proceed against him, un- 
lessled toconclude that the business was settled, and thereby prejudiced. 

1 Taunt. 4*89.] 

G Where the sheriff has been prevented paying the debt, and proving 
it under the defendant’s commission, from a delay in issuing the attach- 
ment; when issued, it will be set aside. . 9 Bast, 467.] 

[In Hilary term the sheriff returned cepi corpus; after which noprOK 
ce^ings were had until Michaelmas form, when he was ruled to bring 
in the body, and an attachment granted for n^Iect. The court set 
the attachment aside on account of the delay, and because the bail 
had become insolvent, and the defendant had absconded. 7 T. R. 


452.] 

[The plaintiff, by accepting a eognovitf discharges the sherifi^ at 
least where it is conditioned for payment by instmments. 1 Taunt. 
159.] 

[A warrant of attorney to confess judgment, with a defeazance upon 
payment by instalments, discharges the sheriff. Wightw. 121.] 
[Upon principles of policy, trespass vi et ai'mis will not lie against a 
sheriff at the suit of the assignees of a bankrupt, for taking the bank- 
rupt’s goods in execution after an act of bankruptcy, but before the is- 
suing of the commission: trover is the proper remedy, in which the iiuy 
cannot, as they might in trespass, give vindictive damages. His selling 
them after the commission has issued, and notice not to sell given hy 
the provisional assignee, cannot make him a trespasser, since a sale is 
an act of conversion and not of trespass. 1 T. R. 475.] 

[If separate actions be sued against the sheriff and his bailiff for pe- 
nalties under st. 32 Geo. 2. c. 28. proceedings will be st^ed, upon 
payment of one penalty and the costs in one action. 2 T. R. 512. 
712 . 


[It seems that the sheriff and his bailiff cannot be sued jointly under 
St. 32, Geo. 2. c. 28. ; and that the plaintiff must choose b^een them. 
2 T. R. 712.] 

[Abailiff is bound tomakeaffidavitof serviceof process, when required. 
1 Blk. 482.] 

[An arrest by a bailiff, whose name has been inserted in a warrant 
by the ofScer to whom it was addressed, after it had been signed and 
•s^ed by the sherii^ is void, though addressed to that officer, and all 
other the riieriff’s biffiiffs. 6 T- R. 122.] 

[Though a sheriffs warrant directed to four, afid each of them may 

be 
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be execute by two or by three (Cro. Eliz. 91S.); yet if words of re* 
striction are used as to the four, << jointly and not severaUy,” they must 
act together. 2 Taunt. 161.] 

[A sheriiTs officer is punishable under the Lords act, 32 Geo. 2. 
c. 28. s. 1 1^ for abusing the process of a court at Westminster, only by 
that court out of which it issued. 2 B. & P. 88. 

[It is exclusively the duty of that sheriff to whom a writ has been 
directed and delivered, and by whom it is executed, to make the return 
thereto; and if he goes out of office before the return day, to hand over 
the writ and return to the new sheriff, to be by him returned into 
court. 4 East, 604. 1 Smith, 286.] 

[By the true construction of 20 Geo. 2. c. 37. a sheriff is not liable 
to be called upon to return process, unless within six lunar months after 
the expiration of his office ; and the day on which he goes out of office, 
is to be reckoned part of the six months. Dougl. 463.] 

[Rule for ruling a sheriff, gone out of office, to bring in the body. 
K. B. Trin. 31 G. 8. 4 T. R. 379.] 

[The late sheriff may be attached for not bringing in the body, though 
he was ruled on the last day of term preceding the vacation in which 
he went out of office. 1 H. B. 629*] 

[A distringas to the new sheriff to compel the old ohe to sell goods 
taken under a fi, fa.^ but which he returned, remained in his hands 
for want of buyers, will not lie where it appears that he has no longer 
possession ; the remedy. is by action for parting with them. 15 East, 
78.] 

[lliat sheriff alone is liable for the escape of a prisoner, in whose 
custody he was at the time of escape ; not therefore the new sheriff for 
an escape in the time of his predecessor, though he came into office bc»- 
fore the day the writ under which, &c. was returnable. 4 East, 604. 

1 Smith, 286.] 

(G b.) dlietiff’iei account. 

(G 1.) When it shall be made, and of what things. 

By the st« 51 H. 3. de scacc. all sheriffs, &c. shall make account to 
the treasurer and barons of the exchequer, and shall come to tbepr^^* 
in the exchequer the Monday after Michaelmas, and the utas ofEaster, 
to pay their farms, rents, and issues, &c. and shall bring at the same 
time such monies as they hav^e received of the summons of the exche- 
quer, and other the kinjps debts. 

And give a recognizance, and make oath to make their account. 
Mad. 642. 662. Vide ante, (A 2.) 

And a writ of summons from the pipe, issued before Michaelmas and 
Easter, whereby the sheriff was commanded quod sit ad scaccarium in 
eras. 5. Mich, et eras, clausi Pas. ei haberet ibi quicquid debet de veteri 
Jbrmd vel novOf et debita subscripta. Hale, Sh. Acc. 49. 

By the st. de RutP, 10 Ed. 1. (which was an act of parliament, 

2 Inst. 551. 4 Inst. 114.) the body of the county shall be written in 
an annual roUpei* se, and read every year upon the accounts of sherifis ; 
the remanents of the ferms of the same shires shall be written poU terras 
da$as in the annual rolls, and the sheriffs sh^ be charged therewith. 

Sh. Acc. 65. 

In 
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In the same annual rolls, shall be written the ferms of the sherifisf 
the profits of counties, the ferms of seijeanties and assarts, the ferms 
cities, boroughs, towns, and other ferms, whereof answer is made 
yearly in the exfhequer. H. Sh. Acc. 65. 

And, also all debts determined, all gross debts separate, and all 
other debts that seem to be clear. Mad. 654. H. Sh. Acc. 65. 

If the sheriff does not make his profer as he ought, a writ goes, com- 
manding him to make it. Mad. 645. 

The annual revenue, for which a sheriff should principally account, 
was fixed or casual; the fixed was called the corpus c<mitatiis\ the 
casual, prqficuum comitaidsy which, being in ferm to the sheriff, were 
called^rma corporis comitaids^ and firma deprqficuis conutatds. Hale, 
Sh. Acc. 34. Mad. 223. 651. 2 H. 7. 6. b. 

The fixed annual revenue contained ; 1. The rents of the tenants of 
the demesnes of the king ; 2. Gross ferms of lands, not parcel of the 
county, let to farm to cities, boroughs, orparticular persons, or reserved 
after the ferm of the county was ascertained; 3. Common fines upon 
towns for beaupleader, for suit, ward, not attending the tourn, &c. 
reduced to a certainty ; 4. Arrentations of assarts in wastes and forests 
ascertained by justices in eyre; 5. Crementum comitatdsy or improve- 
ments of the king’s rents. Hale, Sh. Acc. 35, &c. 

Some of these and several other rents, to be collected by the sherifis, 
were written sub nomine vic.^ and called vicontiel rents, and composed 
the ferm cotp. comitaids. H. Sh. Acc. 37, &c. 

The ferm de prqficuis comitatus principally comprehended, 1 . The 
fines, issues, amerciaments, and other profits of the county-court; 
2. Of the tourn and leet of the sheriff; 3. Of the hundred or wapentake- 
court. H. Sh. Acc. 43, &c. 

These ferms were paid in blanch money, (viz. reduced to the stand- 
ard and dealbat.) or in numero. H. Sh. Acc. 24. 54. 

Though the debet of a sheriff could not be known, till his account 
finished, yet an estimate was usually made of the annual revenue paid 
by him, and this sum was paid upon return of the writ of summons of 
the pipe' at Michaelmas and Easter, which are called the prefers of the 
sheriffs. H. Sh. Acc. 51. Mad. 648* 644. 

And these prefers are continued, but repaid, if nothing appears due 
from the sheriff upon the end of his account. H. Sh. Acc. 52. 

By the st. 2 & 3 Ed. 6. 4. every sherifi^ after he, his deputy, or at- 
torney, is sworn to account for &e profi^ of his office, shall deliver to 
such of the lord treasurer, chamberlain, chancellor, and barons, as shall 
be present, rolls of parchmen^ containing the sums he hath levied, or 
might have levied, as part of his ferm called oicontiels^ or any other fisrm 
charged to him out of the court of exchequer, of whom, for what lands, 
and for what cause levied. 

By a rule 6th July 1650^ it was ordered, that the clerk of the pip^ 
secondaries, and sworn clerks pf the said office, shall set forth, in the 
subsequent annual roUs, the partictilar rents, as far as they can dis« 
cover, &c. which makeup the ferms charged in gross sums, and distin* 
guish how much of them have been and are to be answered. H. Sh. 
Acc. 86* 64. 

So, by the st. 13 & 14 Car. 2. 21. s. 4. the remembrancers, &c. shall 
write true copies of seizures and inquisition!^ certified to the respective 

offices. 
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officeif for the engroosar of tiie great roU, See. that proeeie maj uliut 
for the same^ &c» and they shall forthwith oertifr to so^ en* 

grosser or the great roll all such debts as any slierifF shall be charged 
with by his return to the barons^ on faciat^ Una$ifaeUu^ camas, 

or otiw process, and all fines and amerciaments, set in tim court cl ex- 
chequelr on any sheriff See. that they may be charged in ih» sherUTs 
account, &c« on pain of 402- 

(G2.) Of what things a sheriff shall not be charged. 

But by the st. of Rutl*', 10 Ed. 1. in the remanents, the liveries and 
arms assigned shall be allowed, and other allowances (if the sheriff have 
had any) of the issues of bailiwicks by our writs. Mad. 239. 248. 
650. 

But the treasurer and barons shall have view, &c. and certify the 
.chancellor of the due allowances to be made, and writs of allowance 
shall go according to such certificates. 

In the account as to new debts, nothing shall be put in the annual 
roll, but debts separate, or found in the original ; but of dead ferms 
and desperate debts, another roll shall be made, called rotulum comi- 
taids. U.Sh. Ace. 64. 

And all debts, to which a sheriff may return, that the debtors have 
nothing in his baiUwick, nor had when first charged, or that the debtors 
be not found, shall be estreated into a roll, and delivered to circumspect 
men, who shall inquire thereof, as by the treasurer and barons shall be 
provided. 

After this statute, the annual rents, whidi compose the ferm corjm 
were examined, and abatement was made in the ferm of the 
sheriff, in respect of rents issuing out of lands granted by the king, and 
this was stylea rmanenHa Jimue post terras datas. H. 8h. Acc. 66- 

And the account was not made as before de firma corporis comitatds, 
but de remanent Jirnujc post terras datas* H. Sh. Acc. 66. 

And out of the annual roll were also omitted, yOrmec morttuBj viz. that 
could not be levied, anf^debts separate. H. Sh. Acc. 67. 

By the st. 5 R. 2. 13. if accomptants, examined by the barons on 
oath, if they can answer the king any thing, say, they cannot, they 
shall be discharged from other account. 

And because, by subsequent grants, the rent% of which the ferm 
of a sheriff consisted, were abated, whereby the sheriff could not 
raise his ferm without nrievame to the people, by the st. 1 H. 4. 1 1. it 
was enacted, that the Sieriffr shall account in the exchequer, and have 
allowance, on their oaths, ofdie issues of their counties in all times to 
come. H. Sh. Acc. 74. 

But by the st 4 H. 5. 2. these allowances on oath were restrained to 
things casual. H. Sh. Acc. 76. 

So by Ae st. 34 H. 8. 16.’ sherifis were to be charged on their ac-. 
counts only with such sums as they might levy, and should li^ve allow- 
ance not only fer their charges in the dieta, and charges of the justices 
ofessize, but also their expences about the executing Uieir offices. H. 
1%. Acc. 78. Recital in the st. 2 8c 8 Ed. 6. 4. 

Blit by the st 2 8c 3 Ed. 6. 4. dusact was repealed; yet it was thereby 
enacted, that sheriffs should bare such tallies of reward and other 

' . allow- 
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allowances as they bad before the making the said act, or account 
according to the said act, at their election. H. Sh. Acc. 79. 

And in counties, where no tallies of reward have been granted by 
the king, thesheriffi shall have allowances for their charges in the diet 
of the justices, or by other means, as shall be in a bill delivered on oath, 
without warrant or tally. H. Sh. Acc. 79, &c. 

And shall be discharged of all ferms, goods, profits, casualties, and 

sums of money, as they cannot levy or come by. H. Sh. Acc. 80. 

And have deduction and allowance of all sums, where the possessions, 
out of which the vicontiels were leviable, are .come to the king’s hands, 
&c. And the lord treasurer and barons may do this without warrant. 

Since this statute all sherii^ have waived their tallies of reward, and 
have in their accounts taken the benefits allowed by the st. 84 H. 8. 16. 
and 2 & 3 Ed. 6. 4. Hale, Sh. Acc. 82. 

And have discharged themselves of their vicontiels, the ferms de rema- 
nent. romitatiiSf all fcrmsde prqficnis comifatds(yfhcre the profits did not 
exceed the charge), the casual profits and other things which they could 
not levy. H. Sh. Acc. 82, 83. 

And such discharge was made upon the oath of the sheriff, that he 
could not levy them. H. Sh. Acc. 88. i 

By a rule 6th July 1650, so much of the ferms as cannot be explained 
by particulars, &c. and such particulars as have not been answered in 
forty years last, and arc become illeviable, shall be put out of the 
annual roll of the accounts of sheriffs, &c. H. Sh. Acc. 95. 

And by the st. 13 & 14 Car. 2. 21. s. 4. no sheriff shall be charged to 
answer in account any illeviable seizure, farm, rent, or debt, or where 
the process doth not express of whom, or of what lands, &;c. or for what 
cause they are to be levied. 

And all other dead farms and seizures, desperate, illeviable, and un* 
intelligible debts, shall be left out of the great roll and sheriff’s charge. 

So, by the st. S Geo. 15. the lord treasurer and barons, or any two 
of them, as oft as they see fit, on request of the shcrifi^ &c. may call the 
treasurer’s remembrancer, clerk of the pipe, and such otlier officers os 
they think fit, and cause them to brine before them an account of the 
rents and certainties, written out yeany in process to the sheriff, &c. 
and upon examination reduce and establish the sums with which the 
sheriff shall stand chargeable, &c. and make orders pursuant thereto, 
to be entered on record in the several offices, and the sums so settled 
shall be the prefers of each county, and the rolls of pi*ofers shall be 
made conformable thereto. 

(G 3.) How enforced to make his account. 

A sheriff ought to make his account in person, or by attorney. 
Mad. 658. 

And his account shall be annual, and in a regular manner. Mad. 629. 

But by the st. 8 Geo. 15. no sheriff or under-sheriff shall be taken 
into custody by any officer of the court of exchequer, for not being 
apposed upon any process for not finishing his accouhts, or for any 
contempt relating to his account, but by Wnt under the seal of the said 
court, or bv warrant, signed by one of the barons, to be executed by 
the marshal of the said court, or his deputy, and particularly expressing 
the name of the sheriff &c. and his offence. 

(G 4.) How 
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(6 4.) How tlie sheriff shall be discharged by quietus. 

When the sheriff has finished his account/he shall have his guieius. 

By the st 21 Jac. 5. and IS & 14 Car. 2. 21. s. 8. when a sheriff, on 
passing liis accounts, shall have his quietus est, he, his heirs, executors, 
lands, goods, &c. shall be absolutely dischai^d of all monies by him 
levied, uiouffh pretended not to be accounted for, or any other pretence 
notwithstanding, unless questioned, and judgment against him for the 
same in four years after his account or quietus* 

And the officer, by whose default any process is sent out against him, 
&c. shall forfeit 40/., &c. 

By the st S Geo. 15. if any officer, &c. retard a sheriff in passing his 
accounts, by wilful absence, &c. or, upon payment or tender of fees, 
shall neglect to inrol, make out, sign, and deliver his quietus in due 
time, he shall make such recompence as the barons shall direct, on 
complaint in a summary way, &c. 

(G 5.) Charge of his patent and account. 

By the st. 3 Geo. 1 5. the several officers of chancery, exchequer, &c. 
claiming any fee from any sheriff, under-sheriff, See* for making out his 
patent or commission, the dedimus to swear him, the entering the re* 
cognizance, the making out and return of his process, his appeal, passing 
his accounts, quietus^ or other matter concerning the sheriffalty, may 
receive the several fees therein specified, and no other, on pain of 5/. 
to the party grieved, and treble the sum taken above the just fees, and 
treble costs, to be awarded by the court of exchequer, on proof of the 
ofience, in such summary way as to them shall seem meet. 

Vide more concerning Sheriff in County, (B 1, &c.) — Dignity, (B5.) 
—Justices of Peace, (D 6. 8.) — London, (G). — Pleader, (2 W 25.)— 
Rent, (D 8.) — Retorn, (F l,&c.) 


VISITOR. 

(A) OSg tD{)om biisitation istiaU be mabe. 

(A 1.) By the king. p. 545. 

(A %) How he visits. — ^By his chancellor, p. 545. 

(A S.) By commissioners, p. 545. 

(A 4.) By a patron, p. 546. 

(A 5.) By the metropolitan, p. 546. 

(A 6.) By the ordinary.— Who subject to his visita- 
tion. p. 547 . 

(A 70 Wbo not. p. 547. 

(A 8.) How the visitation shall be made.— By the 
bishop himself, p. 548. 

(A' 9.) By the archdeacon, p. 548. 

(A 10.) Offences inquirable at avisitatioti; p. 548. 

(A 11.) By what means inquiry shall be made. — ^By 
presentment. p, 548. 

(A 12.) By 



545 


By whom visitation shall be made. 

(A 12.) By inquiry ex officio, p. 549. 

(A 13.) By promotion or accusation of a stranimr. 
p. 549* 

(A 14.) By a special visitor, p. 549^ 

(A 15.) What authority he shall have. p.550. 

(B) aDetertninatlon of a Mtor Snaf. p. 551. 

(C) bta potoer otall he erercfoeh. p. 552. 

' <D} Bemehp, if a tioitor acto contrary to lain, p* 553. 
(£) 3[f he actotDithout latoful authotitp. p.553. 

(A) hihom hfaitatfon ahall he maoe. 

(A 1.) By the king. 

By the antient law of the realm, the king has power to vihit and 
reform all abuses in the church. Dav. 4. 2 Rol. 230. 1. 7. 

And thereforei all free chapels, of the king’s foundation, arc visitable 
by the king, and not by the ordinary. 2 Rol. 230. 1. 17. 

So, all hospitals of the king’s foundation. 2 Rol. 230. 1. 17. 

And all donatives. 2 Rol. 230. 1. 20. 

So, the king may visit the universities. R. in Privy Council, 12 Car.l • 
2 Rush. 327. 

So, though the king appoints governors of an hospital, school, &c. 
he may afterwards visit if the governors are not made visitors by express 
words. Eq« Ca. 182. 

So, by thest. 25 H. 8. 21. archbishops or others shall have no au- 
thority to visit any college, hospital, &c. before exempt from their visi- 
tation, but visitation shiul be by the king, &c. 

But by the st. 31 H. 8. 13. all monasteries, colleges, hospitals, &c. 
thereby dissolved, and all churches, 3cc. belonging to them, though be- 
fore exempt, shall be thenceforth within the visitation of the ormnaiy, 
or of the king,&c. 

So, where the king and a subject join in a foundation, the king shall 
visit ; for the king is founder. 2 Inst. 68. 

(A 2.) How he visits. — By his chancellor. 

The visitation of the king’s free chapels, hospitals, or donatives, shall 
be by his chancellor. F. B. 42. A. Dav. 46. b. 2 Rol. 230« 1. 17- 
20. 45. Co. L. 96. a. 

And if any other visits them, a prohibition lies. Reg. 40. b. 

(A 3.) By commissioners. 

So, the king may make visitation by special commissioners. Dav. 
46. b. 2 Rol. 230. 1. 24. 

By the st. 25 H. 8. 21. archbishop, or other person, shall have no 
power to visit any colleges, hospitals, &c. exempt before the act; but 
the visitation shall be made by commission under the- great seal to such 
persons as requisite. 

VoL.Vn. Nn By 
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By the st. 1 El. 1. all privileges, jurisdictions, &c. use to vi^t the ec* 
clesiastical estate and persons, &c. shall be annexed to the crown ; and 
the queen may assign commissioners, &c. to have all jurisdiction, &c. 
Vide in Pra^rogative^ 9-) 

By the st. 2 H. 5. 1. hospitals of the king’s patronage and founda- 
tioi^p the ordinaries, by the king’s commission, shall inquire of the found- 
ation, governance, and estate of them, &c. and shall certify the inquisi- 
tion in chancery. 

(A 4.) By a patron. 

So, if any foundation for charitable purposes be made by a subject, 
and no special visitor appointed, the founder and his heirs, by the com- 
mon law, are visitors. 4 Mod. 124. Ca. Pari. 45. 8 Ass. 29. 

Eq. Ca. 180. [D. Ld. 11. 8.] 

As, the founder of a college or hospital, not spiritual. Ca. Pari. 46. 
Bro. Deposition, 10. 2 Rol. 230.1. ult. lleg. 41.a. Noy, 91, 2. 

Dub. Cod. Jur. Eccl. 1148. (or 1 108. ed. ult.) K. Carth. 93. 

So, if governors be appointed, but no visitor, the governors shall 
^isit. 2 Rol. 231. 1. 2. 10. 10 Co. 31. a. 

By the st. 1 4 El . 5 . if an hospital be founded, and no visitor appointed^ 
the rounder shall visit during his life. 

So, by the st. 39 El. 5. where maisons de Dlcu^ &c. are founded by 
charter. 

So, the patron or founder of any eleemosynary cor{K>ration. Ca.Parl. 
45. 

So, if a common person be founder, though the king afterwards 
gives to the same corpoiation greater possessions. 2 Inst. 68. 

Or, translates a chatintry, founded by a common person, to a monas- 
tery, &c. and endows it. Ibid. 

So, the founder or patron of any eleemosynary foundation, and his 
heirs, are visitors, though the patron does not claim to be so during his 
life. Ca. Pari. 45. 

And this visitatorial power is consequent to the patronage by the 
common law, not introduced by any canon or ecclesiastical constitution. 
>Ca. Parl.45. 

So, the visitation of a donative church shall not be by the ordinary, 
but by the patron or commissioners a)?pointed by him. Co. L. 344. a. 
Vide Donative. 

[Patronage and visitation arc necessary attendants upon the founder 
of a corporation. 2 T. R. 352. As to their delegation : a power of 
interpreting the statutes in case of doubt, or a special power delegated 
to the ordinary in particular instances, does not make a general visitor. 
8 East, 221.] 

[Where the corporation is eleemosynary, and no succession esta- 
blislied,it devolves to the king in chancery. 4 T. R. 233.] 

(A 5.) By the metropolitan. 

So^ the archbishop of Canterbury may visit the universities of Oxford 
aiid Cambridge, being within his province, R. by the 

jking in council, 12 Car. 1. 2 Rush. 327, &c. 

(AC.) By 
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(A 6*) By tlie ordinary. r— Who subject to his visitation. 

All spiritual persons generally, are subject to the visitation of the 
bishop or other ordinary. 3 Rol. 229. 1. 10. 

As, parson, vicar, &c. 2 Rol. 229. I. 35. 

So, a dean, of right, is visitable by the ordinaiy* 2 Rol. 229. L 25. 

So, every one having curam animartm. 1 Mod. 12. 

By the st. 2 H. 5. 1. as to hospitals not bunded by the king, the 
ordinary shall inquire of the manner of foundation, estate, and gover- 
nance, &c. and correct and reform, &c. according to the law of holy 
church, as to them belongs. 

So, every spiritual hospital shall be visited by the bishop. 2 Rol. 
230. 1. 50. 10 Co. 31. 2 Rol. 231. 1. 5. Noy,* 91, 2. 

So, all abbies and priories, of common right, were visitable by the 
ordinary; as, to their rule and ordinary, if they were not lawfully 
exempted. 2 Rol. 229. 1. 17. 231.1. 3. 

And by the st. 35 Ed. 1. 4. the ordinary, though an abbot, prior, &c. 
alien, may visit a monastery, &c. subject to them in things belonging 
to the rule and discipline of their order. 

And though the patronage of a deanery, &c. by act of parliament, be 
given to the king, saving to all but the bishop all rights, &c. the dean 
continues visitable, when the king has presented ; for the saving regards 
the patronage and possessions only. 2 llol. 229. 1. 30. 

So, if an hospital be suppressed by act of parliament, and their pos- 
sessions vested in the king, the visitation of them does not thereby cease, 
till the incorporation of them be dissolved. 2 Rol. 229. 1. 40. 

So, by the stat. 14 El. 5. after the death of the founder, if ho visitor 
be appointed, the bishop of the diocese, or his chancellor, shall visit 
all hospitals within his diocese, to see that they be ordered according 
to the statutes of the foundation \ and call to account all persons for re- 
ceipt of rents, &c. 

(A 70 Who not. 

But the king’s free chapels, hospitals, donatives, &c. were not visi- 
table by the ordinary. Vide ante, (A 1.) 

So, the king might exempt abbies, &c. from the visitation of the or- 
dinary. 2 Rol. 232. 1. 35. 230. 1. 25. 

So, if the king had it in ward, the ordinary should not visit during 
the king’s custody. Semb. 2 Rol. 230. 1. 35. 

So, if a rectory was appropriated to the abbot, &c. it ceased to be 
visitable by the ordinary. 2 Rol. 229. 1. 12. Dav. 3. b. 

So, if a corporation be lay, the ordinary ought not to visit, nor can 
visit. 10 Co. 31. a. Sutton. Dub. Cod. J. Eccl. 1148. (or 1107. 
ed. tdi.) 

[Whether a bishop, as visitor has jurisdiction in matters of property 
in his cathedral (as the intermemate profits of a vacant prebend, divided 
among the other prebendaries during the vacancy), or whether they 
can be determined otherwise than by course of law, is a great question ; 
but if executors and administrators of deceased prebendaries intervene, 
he certainly has no jurisdiction. 1 B. M. 567.] 
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(A 8.) How the visitation shall be made. By the bishop 

himself. 

By Const Othon. L^. 22 H. 3. A. D. 12S7y Cirameant (cenh, et 
episc.) diceceses sttas temporibus opportunism corrigendo et r^ormando 
ecdesias* Vide Lind. Const. Oth. 56. 

In visitatione diocesand^ tetietur, episcopus primo visiiare ecclesiam 
caihedraUmf deinde dicecestn. Cod. J. Eccl. 996. (or 957* ed. ult.) 

In metropolitandrn tenetur arehiepiscqpus suamprimum ecclesiam et dioe^ 
•cesin visitarem deinde in singulis dioecesihus ah ecclesid cathedrali inci- 
per Cm indeqne pro libitu ad reliquas diceceseos partes transire. Cod. J. 
Eccl. 996. (or 957. ed. ult.) 

And visitation shall be made without commission for it under the 
great seal. 2 Rush. 451. 

Visitation by the bishop, by the antient law, ought to be annuU. 
Cod. J. Eccl. 998. (or 958. ed. ult.) 

But because the archdeacon makes an annual visitation, by the mo- 
dern law and practice, the bishop makes only a triennial visitation, 
dioBcesim totam fcrtio quoque anno visitet et procurationes accipiat ut 
aliis temporibus visiletm ei liberum estOm modo suis impensis id facial. 
Cod. J. Eccl. 998. (or 958.) 

By canon 60. A. D. 1603, confirmation shall be at the bishop’s visi- 
tation every third year. 

(A 9.) By the archdeacon. 

Visitationem per modum sautationis simplicis tanquam vicarhis epis* 
ccfpi archidiaconus habet de jure communi. Lind. 49. 

(A 10.) Offences inquirable at a visitation. 

Ad episcopum principaliter special inquirers de criminibus ecclesias- 
ticisy ut de adulterioj usuray sacrtlegioy simonid^ et quolibet mortali 
peccato. Lind. Const. Othon. 56. 

By canon 109. A. 1603, if any ofiPend their brethren by adultery, 
whoredom, incest, or drunkenness, by swearing, ribaldry, usury, or 
other uncleanness and wickedness of life, the churchwardens shall pre- 
sent the offenders. 

So, by canon 110. if they know any to be a hinderer of God’s word 
to be read or preached, or of the execution of those constitutions, or 
fautor of usurped or foreign power, by law rejected, or defender of 
popish and erroneous doctrine. 

So, by canon 111. in all visitations they shall present the names of 
all who behave disorderly in the church, or,, by ringing, walking, talk- 
ing, or other noise, hinder the minister or preacher. 

[The visitor may deprive a prebendaiy for incontinency. 1 Wils. 
206.] 

(A 11.) By what means inquiry shall be made. — By present- 
ment. 

Anticntly such persons ns the ordinary selected were cited to make 
information, u})on oath, dc mm'ibus parochianorum within their district. 
Cod. J. Eccl. 1000. (or 960. ed. ult.) 

Ailcnvards a citation was granted against 4, 6, or 8 juxta amplitu- 

dinem 
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dinem parochiarum% quod compareant &c. super inquirendh ab eisdem 
visiiaiionem nostram. See. conc&nen. veritatem quam moerint dicturi^ 
&c., who by the canon law are styled^ Testes Synodales.^ Cod. J; Eccl. 
1000. (or 960.) 

And by the Const, of Bonifacei 45 H. 3. A. 1261. laici'^ tAi de 
subditorumpeccatis et excessibns. corrigendis per preelatos etjudices eccle* 
siastic. inquiritur^ ad preestand> de veritate dicendd jfutameuJt'. per ex- 
communicatiofiemf si opusfuerit^ compeUanlur. Lind. 109. 

Afterwards^ at the time of the reformation, and before, presentment 
was made by the churchwardens alone, or witli two, three, or more* 
parishioners. Fide dignis (who since are called side-men, or assistants). 
Cod. J. Eccl. 1000. (or 960.) 

And by the canon 1571, eeditui aduUeros^fornicarios, Ac. in episco. 
porum et archidiacomnm visitationibus patefacient. Cod. J. £ccl. 
1000. (or 960.) 

And therefore, the bishop or archbishop, before his visitation hos 
ceconomos ad comparend. in eorum visitatione vocare solent^ eisque arti^ 
ados ministrare^ ac eos de fidelit. super eisdem inquirend. et de compertis 
prasentationem exhihere^ juramento corporali onerare. Ought. Ordo 
Jud. 228. * 

By canon 26. A. 1603, churchwardens or side-men having taken their 
oaths to present, Ac. who shall incur perjury by neglecting or refusing 
to do so, &c. shall not be admitted to communion. 

The oath of churchwardens was at first ad patefaciend. what they 
knew to be bad in rebus et pa'sonis ; but articles were delivered to them, 
and they were sworn to make presentment upon them. Cod. J. Eccl. 
1000. (or 960.) 

But if an oath is required to present according to articles delivered, 
where any articles are not within ecclesiastical jurisdiction, a prohibition 
goes ; for the oath required ought to be only, to present such articles 
as to their knowledge were presentable by the ecclesiastical laws. Cod, 
J. Eccl. 1001. (or 261. edit, ult.) 

So, a presentment quod A. commisit aduUerium^ Ac. is insufficient 
without saying cum qud. Ought. O. J. 229. 

(A 12.) By inquiry ex officio. 

So, a bishop or archdeacon, ex fama publicd vel relatione person, fide 
dign.i having notice that any has committed a notorious crime, or is 
suspected de opinione erronea aut perversitate ohstinatd^ may cause him 
to he cited ad comparend. personaliter coram eo in loco solito judiciali 
articulis^ &c. pnesertim to the crime specified, sibi objiciendis responsur. 
Ought. O. J. 215. 

(A 13.) By promotion or accusation of a stranger. 

So, if there be no presentment, nor mc[\x\xy ex officio^ queelibet per^ 
sona (able to pay costs) habet interesse judicis officium implorare et colon- 
iarie promaoere. Ought. O. Jud. 225. 

(A 14.) By a special visitor. 

So^ upon the foundation of any corporation aggregate for a charity, 
the founder may constitute a special visitor. Co. L« 96. a. 

As, upon the foundation of any college, or tiall in an university. 

NnS f 
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Or^ hospital, free-school, &c. 

[No particular words are required to create a visitor ; it is sufficient 
if the founder’s intention appears. 3 Atk. 662. 1 Vesey^ 78. 2 Vesey, 
327.] 

[The visitatorial power may be divided. Ibid.] 

[Governors may be visitors, though the legal estate is vested in them ^ 
but not when they are to receive the revenue. Ibid.] 

S The founder may appoint a special visitor, for a particular purpose^ 

1 no further ; he may appoint a general visitor, and yet appoint in- 
ferior particular powers to others in the first instance. *1 B. M. 158.] 
And where there are such special visitors, governors or overseers, by 
the St. 39 Ei. 6. they are not subject to the commissioners for charitable 
uses. 

[If a college has, by charter, particular powers as to a school ; as, to 
remove the master, &c. chancery will not interfere in such matters, 
though they are not appointed general visitors ; but as to management 
of the revenue, it will. 2 Vesey, 505.] 

If a bishop, by the designation of the bishop of such a see, be ap- 
pointed visitor, that extends to all bishops of the same see ; as, if the 
statute of a college say, episcopus Eliensis sit visUatot\ Semb. F. g. 312. 
380. 

(A 15.) What authority he shall have. 

If a special visitor be appointed, he has a general authority to inspect, 
that the college, &c. be governed according to the laws and statutes of 
the founder. 4 Mod. 110. 

And may make visitation for redress of grievances. 4 Mod. 109* 
[But a visitor can only decide private disputes between the members 
of the college, and not a suit by third persons against the whole body. 
Cowp. 378.] 

[So, where an estate Is in the cdllege, and they are to act in ii trust, 
the visitor cannot meddle in a matter which is the subject of such trust. 
Id. ibid.] 

So, though the statutes of a college say, that he shall visit de quin- 
quennio in quinqumnium semelj yet he may at other times hear appeals, 
remedy upon complaint, &c. ; for his general authority shall not be re« 
strained but by negative words. Semb., 4 Mod. 109. Ca. Pari. 42. 

So, a visitor has authority, upon refusal to admit, as well as upon 
ouster of, a fellow, &c. of a college. 4 Mod. 369. Skin. 13. 

So, a visitor has authority as incident, to deprive. 4 Mod. 110. 
Ca. Pari. 43. D. Ld. fi. 9. 

[Where, by the rules of the founder, the visitor must, in order to 
remove, have the consent of the seven senior members of the foun- 
dation, though he may have suspended some of the seven, their con- 
sent is essential to the removal, xi. Ld. R. 5.] 

[And the giving him the power expressly of depriving, with the oon- 
xiirrence of other persons, does not take away or affect his incidental 
power to dqirive of himself. D. Ld. R. 9.] 

To proceed upon a grievance done in the time of his predecessor. 
R. Skin. 13. 

[If there is a visitor of a colle^, his authority extends to fellowships 
and scholarships, there to be placed by a subsequent charity. 3 Atk. 
662. 1 Ves. 78.] 

[Though 
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[Though the founder has given a ccdlege a visitor, yet, as to a sepa- 
rate benefaction given tliem in trusfi tl?ey are subject to the jurisdic^ 
ijS chancery as trustees. 1 Ves. 462.] 

[Subsequent benefactions may be put under the power of the visitor^, 
or not, at the will of the donor. Ibid.] 

^ [A party’s answering to an appeal before the visitor, does not give 
him jurisdiction, if he has it not otherwise. Ibid.] 

[Visitor xan judge only according to the statutes of the college. 
Ibid.] 

[Therefore in cases in which the visitor cannot give a remedy, the 
relief belongs to the king’s courts of general jurisdiction. Ibid*] 
[Petition to the lord ^ancellor,as visitor qfTrinity-Hall, Cambridge, 
there being no heir of the founder, to declare the election of a fellow 
void, and to order the petitioner to be admitted ; the court of king’s 
bench having in a similar case declined jurisdiction, tlie lord chancellor 
heard the petition, and on the construction of the statute dismissed it. 

2 Ves. jun. 609.] 

[The founder may prescribe particular modes and manners, as to 
part. 1 B. M. 158. Vide 1 Bl. 51. 71. 82. 89.] 

[The power of a visitor must be collected from the whole purview of 
the statutes considered together. Ibid.] 

[Though a general visitor has incidental power, yet the founder may 
restrain him as to particular instances. Ibid.] 

[The bishop of Ely is general visitor of St. John’s College, Cambridge, 
except as to altering the statutes. Ibid.] 

[He is visitor as to the election of fellows, as well of doctor Keton’s 
(or the Southwell) fellows as the rest. Ibid.] 

[Ingrafted or annexed fellowships (though Ingrafted by indenture) 
are to be considered as part of the old foundation, if no statutes are 
given by the founder of them. Ibid.] 

[A clause of distress given to a third person, does not take away 
the specific remedy of the injured person’s applying to the visitor* 
Ibid.] 

[The jurisdiction of a visitor, if meant to be restrained, must be ex* 
pressly limited. 4 M. & S. 415.] 

[A visitor cannot act in his own cause, though the acts were done in 
another capacity, unless expressly empowered. 2 T. It. 290.] 

(B) Determination of a Dioitot Qnai. 

So, if a visitor gives sentence, it shall be definitive; for no appeal 
.lies to the king, or elsewhere. 4 Mod. 112. R. Dy. 209. a. R. 

3 Mod. 265. Skin. 13. [Vide 1 Bl. 22. 25.] 

And therefore, if his sentence or deprivation be shewn in pleading, 
Jt is not necessary to say for .what cause it was ; for t|iG cause is not tra- 
versable. 4 Mod. 124. Ca. Pari. 46. 53. 

So, a mandamus does not lie to restore a person deprived by him. 

4 Mod. 112. 122. Ca. Pari. 47. R. 3 Mod. 26^. 

[Where it is doubtful who is the visitor of a college, a mandamus 
ihall not go, nor has it ever been .determined whether a mandamus lies 
to a visitor. 1 Wils. 266. Vide 1 Bl. 52. 71. 82.] 

[If the visitor of a college-in one of the universities refuse to exerci^ 

.Nn4 his 
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his visitatorial power by receiving and hearing ah appeal, B. R. will 
grant a mandamus to compel him ; but if he has heard and decided on 
It, this court has no authority to examine the legality of the judgment. 
5 T. R- 475.] 

So, his sentence shall not be examined in a collateral action. Cont, 
per three J. but Holt Ch. J. acc. 4 Mod. 1 IS. 12S. 

And this judgment was reversed in parliament. Ca. Pari. 56. Skin. 
447—516. 

No more in a temporal than in a spiritual coiporation of which he is 
visitor. Cont. per three J. but Holt acc. and the judgment was reversed. 
4 Mod. 1 16. 121. Ca. Pari. 56. 

[Judgment of a visitor, given as patron, is conclusive. 2 T. R. 290. 
Id. S51. 353.] 

[And the cause of a sentence of deprivation need not be disclosed in 
pleading. 2 T. R. 354.] 

But the power of a visitor may be qualified or restrained by the sta- 
tutes of the college. Semb. 4 Mod. 120. Ca. Pari. 51. 2 T. R. 290, 
et seq. 

So, if he, who is no visitor, attempts a visitation, a prohibition lies. 

4 Mod. no. Semb. 2 Rol. 230. 1. 15. 27. 

So, if a visitor be appointed by the founder of a coll^, that does 
not extend to a foundation of other fellowships added by another to the 
same college. Semb. 5 Mod. 422. 

So, if a visitor intermeddles with a matter out of his jurisdiction, a 
prohibition lies. Ayl. vol. 2. Hist, of Oxford, 80. 94. R^. 40. 

So, an appeal lies to the king himself from the sentence of a visitor. 
Ayl. Hist, of Oxford, vol. 2. 84. 86. 

(C) ipoiD {)i0 potoer stiaH be eterciisieo. 

The power of a visitor must be regulated according to the statutes of 
the college or customs of the place. 

If an appeal be exhibited to him, he must take it. Ayl. H. of Ox- 
ford, vol. 2. 81. 

He must inhibit all proceeding against the appellant till the appeal 
be determined. Ibid. 

He must direct the complaint, to which an answer is required, to 
he put in writing. Ayl. vol. 2. 95. 

[He need not hear parol evidence on an appeal; it is sufficient if he 
receive the grounds of the appeal and the answer to it in writing. 

5 T. R.^475i] 

So, lie must summon all concerned to appear before him. Ayl. 
vol. 2. 81. 

And he may suspend or deprive any for contumacy ; for it is requisite 
vfor the exercise of his office. Ayl. voL. 2. 80. 4 Mod. 110. Ca. 
Pari. 43. 

So, he may administer an oath. Ayl. vol. 2. 94. 

Or, require an .answer upon oath. Ibid. 

He ought to give convenient time for an answer. Ayl. vol. 2. 95. 
And, for examination of witnesses. Ibid. 

[Administering an oath, 2 T. R. 348, aiid hearing and redressii^ 
complaints. Id* are visitatorial acts.] 
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He must always proceed upon a general visitation, or particular ap* 
peal, summaries simplicUery ei de plam sine strepitu out J^ura judkiu 
viz. according to mere law and right. Ibid. 

[Thejurismction of a visitor need not be exercised by common law 
rules ; but unless the visit is general, should be by i appeal. 2 T. R. 
290.] 

Yet the forms prescribed by the statutes must be observed. Ibid. 

[He may inquire of facts committed before an act of grace.] 

[He ma^ inquire into and punish one^ for a corporate act.} 

[The bishop of A. and his successors, being appointed visitors,, it 
vests in the successors, without the words for the time being.] 

[If he is first appointed ^neral visitor, and afterwards is appointed 
special visitor, and proceeds as special visitor, a prohibition will lie; 
for the crown had no further power to enlarge the visitatorial power. 
Fort. 298. Str. 912.] 

[N. B. This judgment was reversed on error in the house of lords.] 

[A general visitor cannot have a mandamus to help him to visit his 
colWe, nor to compel an inferior officer to do his duty. B. R. 
212 .] 

(D) BemeDg, if a Mtor'actjei contrary to lato* 

But a visitor has not authority to determine matters against the sta- 
tutes of the realm ; for he is a private judge, who is to determine only 
ofiences against the statutes of the college where he is visitor. Semb. 
4. Mod. 238. 241. 369. 

[A mandamus lies, on his refusal to receive and hear an application. 
2 T. R. 338. 5 T. R. 475.] 

(£) 3[f te acta toitijout laloful aut&oritp. 

So, if a visitor acts when he has no right to be visitor, a prohibition 
lies. 2 Mod. Ca. 367. 

[If no person applies to the court, who claims the visitatorial power, 
except one who has long exercised it, the court will not grant a prohi- 
bition on the motion of a single fellow, who suggests that the power is 
in anodier. Andr. 258.] 


UMPIRE. 

Vide Arbitrament, (F). 


UNCORE PRIST. 

Vide Pleadeb, (2 X 5.) 


UNDER-SHERIFF. 

Vide Pleadeb, (2 8 21.)— Viscount, (B 1.) ’ 

UNION. 
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UNION. 

QInion- 

* 

Ajb to the union of churcheS) by whom it shall be made^ and the ef* 
feet of it, vide in Advowson, (F 1, &c.) 

As to the union between the kingdoms of England and Scotland, 
vide in Scotland, (D 1, See.) 

As to the union of Wales with England, vide in Wales, (A 1.) 

The usual union of kingdoms or states consists in the union of sove- 
reignty, of name, of language, of laws, and occupations. 

Si uniantur duo populif non amittentur jura^ sed communicabuntwr* 
Oro.de J. Bel. &: Pac. 1. 2. c. 9. s. 9. Cont. 4 InsU347« 

UNITY. 

Vide Dismes, (E 9.) 

UNIVERSITY. 

(A) UniDetditieji; totatare, [ano ttieit: general pn« 

DHegea.] p. 554, 

(B) Cambridge j tbe pribilegen. p.555. 

(C) Drforb ; tbe pribllegen. p- 555 . 

(D) School anb jefcboolmaetter. p.556. 

(A) UntenttfeiBi ; tobat arc» [anD tbeir general 
pribiJegeet.] 

In the kingdom of England there are only the two universities of 
Cambridge and Oxford. 

Universitas imports the incorporation of the professors of all sciences 
in a body politic. Dr. Ayliffe, 2. 

And frequently is used for the place in which those professors reside 
for their studies. Dr. Ayliffe, 2. 

The word was used in such sense in the time of Rich. 1., John, and 
most part of the time of H. 3. Dr. Ayliffe, 2. 

The king may make a university. 

And may make it without the consent of the ordinary. 2 Keb 
65. 

[The corporations of universities are layrcorporations, and the crown 
cannot take from them any rights they have by charter or prescrintive 
usage. 3 B. M. 16470 


[Tile 
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[The interpretation put by the universities upon their own 
is conclusive. 6 T. R. 89.] 

^ [The entry at jStationers-hall is not necessary to entitle the nniver > 
sities to copies of publications. 16 East* 317.] 

(B) Cambridge; tbe pcidBegejei. 

The antient charters of Gunbridge being destroyed by the rebels, 
per St. 8 R. 2. nu. 11. the assise, conusance, and correction ji^anis, cer^ 
visitty ponder.s niensur^ regr^tor. et forestaUor*, were granted to the 
chancellor and scholars of the same university. 4 Inst. 228. 

By St. 13 £iiz. 21. it was enacted that the university of Cambridge 
should be incorporated, though it was antiently a corporation. 4 Inst. 
227. 

That the letters patent of 3 Eliz., and all letters patent of the queen 
or her predecessors, should be as good and efiectual as if they had been 
recited and confirmed by the same act. 4 Inst. 227. 

That the chancellor, masters, and scholars of the same university ' 
should enjoy ail manors, franchises, privileges, &c. to them granted, &c. 

4 Inst. 227. 

[The charter of Eliz. does not repeal the old customs and usages of 
the university, except in cases where they choose it ; they may act 
partly under one, partly under the other ; and an election according 
to usage is good, thougii a subsequent charter directs anotlier mode. 

3 B. M. 1647.] 

[Court-leet, though antiently granted to the town, is now in the pos- 
session of the university. Senib. ibid.] 

[By letters patent, 26 fi. 8. and 3 Car. 1. it has a concurrent autho- 
rity to print acts of parliament, and abridgments of them, within the 
university. 2 B. M. 661.] 

As to the courts of the universities, vide in courts, (M). 

As to tlie conusance of pleas there, vide Courts, (M — P 2. 4.) 

[It is an offence against a statute of the university of Cambridge, to 
publish therein a pamphlet against the estabHsbed religion. 6 T. R. 
89.] 


(C) DrforD ; tpe ptibilegejef- 

So, by the st. 13 Eliz. 21, all charters and letters patent, &c. by the 
queen or her predecessors t% the university of Oxford, as well as to 
Cambridge, are confirmed ; the university is incorporated de nova, and 
ail manors, franchises, privileges, &c. which they of right ought to havCf 
are established. 4 Inst. 227. 

The chancellor of the university is a justice of peace by prescription, 
iis well as by charter. 2 Vent. 83. 

By antient charters, they have jurisdiction tarn in laicos qmm m 
clericos. 2 Vent 33. 

So, by St. 14 R. 2. and 14 H. 8. confirmed by st. 13 Eliz. 21. the 
university has conusance of all pleas for trespass, and all complaints, mis.* 
demeanors and crimes (except pleas of freehold) ubi scholaresy servi 
antministri sunt una partium "sec* statuta vel c9nsuetttdinesy &c. vel sec. 

' legem 
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legem regni ad vobmtaiem canceUarii / iVa qwdjustic. deEwR^de C* 
vel de aseizii non se ifUromittant* Vide CourtSy (M.) 

And therefore^ where a scholar is party^ the vice-chancellor’s court 
shall hold plea in all personal actions eec% legem tetney aid morem aai* 
versUatis* Litt 10. 1 Sal. 343. 

So, if the wife or daughter of a scholar is plaintiff against another 
scholar who pravs a prohibition ; for though the wife is not a scholar 
or servant, yet die defendant being a scholar, the suit ought to be in the 
vice-chancellor’s court. R. Cro. Gur. 73. Litt. 41. 

So, conusance shall be allowed, where an action upon the case is 
brouffht against a college in their corporate capacity, viz. against master 
and fellows. K. per three J. Atkins oont. 1 Mod. 164. 

But the university court shall not hold plea in an action real. 

Nor, in ejectment ; for thereby possession of the freehold shall be 
recovered. R. Cro. Car. 88. 

Nor, in trespass quote clausum fregit ; for the freehold may come in 
question. 

Nor, for the penalty of a statute. Skin. 665. R. Sal. 671. 

So, privilege of the university will not be allowed where the suit 
is for an equitable matter in chancery. R. 2 Vent. 362. Vide in' 
Chancery, (3 X). 

Nor, where a tradesman is matriculated and registered in the uni- 
versity as a servant to a scholar, but lives in. the city, and does not 
attend in college as a servant R. 2 Vent. 106. 

[Conusance is not allowed for one who, though still a member, and 
sometimes is at Oxford, yet ia a curate elsewhere, and resides there 
generally. 2 Wils. 310.] 

[The chancellor should certify residence, and there should also be 
an affidavit of it. Semb. ibid.] 

If the privilege of the university is allowed upon record in the same 
court, it shall to afterwards allowed upon motion in another case ; but 
otherwise, it must be pleaded. Sal. 450. Skin. 665. 

S A col We barber at Oxford, though he reside in the city, is entitled 
be privileges of the university. Oougl. 531.] 

[Conusance on behalf of the university may be cliumed by the vice- 
chancellor of Oxford, during a vacancy in the office of chancellor. 
11 East, 543.] . 

[An affidavit in support of a claim of conusance by the university of 
Oifford, in respect of one alleged to be now a common servant of the 
university, neednot state that he is resid^t therein,or that he is matri- 
culated. 15 East, 634.] 

[By st 17 Geo. 2. c. 40. s. 11. no person shall retail wine in either 
university without licence from the chancellor or vice-chancellor of 
Oxford, or the chancellors, masters, and scholars of Cambridge, re- 
spectivdy, on pain of 52. But this is not to affect the privileges of the 
mayor, &c. of Oxford.] 

(D) dcliool anD ac&oolmaatcr. 

But by cond^ Tho. Arundel in cone. Oxon^ H. .4. magistrh &c. efo- 
eentes in ariibus aul grammatied pueros^ &c. de materia aliqua theologicd 
amtra determinata per eccleeiam^ nullatenus se intromittant ins^endo 

eosdenh 



School and schoolmaster. 557 

eosdefUf neepermUtant stholares^ &c. dejide^ &c. disputare^ ne per ordi- 
'narium gravit.puniantur. Lind. 288. 

So^ by St. 23 EL I. a schoolmaster or teacher ipresuming to teach 
contraiy to this act, (viz. who absents from church for a month, or 'is 
not allowed by the bishop or ordina^ of the diocese), being convict, 
shall suffer a year’s imprisonment, without bail^ and be disamed to be 
a teacher of youth. 

And he who keeps such a schoolmaster shall forfeit for every month 

10 /. 

So, by the st. 1 Jac. 4. no person shall keep a school out of the uni- 
versities, except in some public or free grammar-school, or in some 

g entleman’s house, not recusant, or licensed by the archbishop or 
ishop of the diocese, on pain of 40s. per day, &c. 

So, by St. 13 & 14 Carl 2.>4. eveiy schoolmaster of a public or pri- 
vate school, &c. shall subscribe the declaration therein ; and if any 
teach, ns a tutor or schoolmaster, before licence from the archbishop 
or bishop of the diocese. See. or before such subscription, (but sub- 
scription, only as to his conformity to the liturgy, b now taken away by 
St. 1 W. & M. 8. and 5 Geo. 6.) he, for the first offence, shall have 
three months imprisonment ; for the second the like, and forfeit five 
pounds. 

By St. 17 Car. 2. 2. it shall not be lawful to teach any public or 
private school, unless he first subscribe the oath against taking up^arms, 
3co. and frequent divine service, on pain of 40/. 

By St 12 Ann. 7* he shall subscribe declaration to conform, &c. 
have licence, SccT receive sacrament in a year before, take the oaths, 
and subscribe declaration against transubstantiation, and not after- 
wards resort to conventicle, &c. But this is now repealed by st., 
5 Geo. 6. 

By St. 5 £1. 1. every schoolmaster, public or private teacher of chil- 
dren, shall take the oath of allegiance. 

By st. 7 Jac. 6. he shall take it before the bishop of the diocese or 
ordinary in open court. 

By st. 1 W. & M. 8. instead of the former oaths, the oaths thereby 
prescribed. 

By st. 13 & 14 W. 3. 6., 1 Ann. 22. and 1 Geo. 13. he shall take the 
oaths of allegiance, supremacy, and abjuration. 

The st. 23 £1. 13 & 14 Car. 2. extend to an usher, or other assistant 
to a schoolmaster. 

And if a suit is instituted in the ecclesiastical court for keeping a 
school without licence, a prohibition lies. Dub. Sal. 672. R. Garth. 
4€?4,5. 

[To the fitness of the master of a .grammar*schoo], learning is as 
essential as morality and religion ; therefore the ordinary may examine 
a candidate touching the sufficiency in the former as well as the latter. 
6 T. R.490.] 

[By the canon law, as recognized in England, the licensing of mas- 
ters to grammar-schools belongs to the ordinary. 6 T. R: 490.] 

[A general resignation bond to the patron by the master of an antient 
public school, though having a freehold in hb office, is unimpeachable 
at law. If any corrupt purpose b intended, equity will interfere. 1 East, 
391. 3B.&P.231.] 

[The 
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[The nonunadon toasdiool is Tested in die vicar and churdiwturdeni 
of X., to devolve, on their neglecting to nominate, to the corporation of 
Y. ; and on their neglecting, to return to the vicar and churchwardens. 
Hdd, tiiat tile nomination by the vicar and a majority of the church- 
wardens, was good. 6 T. R. 588.] 


UNLAWFUL ACT. 

Vide Justices, (M 10.) 


VOLUNTARY BOND. 

Vide Chancery, (4> D 22.) 


VOLUNTARY CONVEYANCE. 

Vide Chancery, (2 T 9. 16. — 3 M 5.) 


VOLUNTARY SETTLEMENT. 

Vide Chancery, (3 N 5. — * H 9.) 


VOTING IN PARLIAMENT. 

Vide Paruambnt, (C 26, &c.) 


VOUCHEE. 

Vide Estates, (B 29.)— Voucher, (D 1, &c. — E— F— 1, 2.) 


VOUCHER. 

(A) (Eloutber. 

(A 1.) In what actions it lies. p. 559. 

(A How it shall be made. p. 559. 

(A 3.; When cause ^all be shewn, p. 559. 

(B) Countecpletiofdouctiet 

(B 1.) By the common law. p. 560. 

(B 2.) By statute, p. 560. 

(C) p.561. 






Voucher. 

(D) mm 9X9ttM leiliaU 6e against a ftoucfiee. 

(D 2 .) If he be an infant. p.56l. 

(D 3.) If he be a foreigner. p.-5G2. 


6S9 


P-56-1. 


(E) Count against a iioiictiee. p.562. 

(F) jpieao bg bim. 

fFl.) In abatement, p.562. 

(F 2.) In bar. p.562. 

* 

(G) 3fuDgment- p.562. 

(H) iFotefgn ftottcber. p. 562* 


(A) ©oucber. 

(A 1.) In what actions it lies. 

Voucher lies in real actions, where the tenant vouches such an on. 
who IS bound to warranty, to defend the right against the demandant 
or to render m value. Co. L. 101. b. «iuani, 

infra ““Pt “ssise. Vide 

In right of a ward. 2 Rol. 744. 1. 47. 

In right of advowson. 2 Rol. 7*5. 1. s. 

So, in a writ of admeasurement of pasture. 2 Rol. 7*5. ] 29 

2 RoL risj! 2lf * 

Nor, in a writ of entry in the nature of an assise ; for it is contrary to 
the supposal of the writ. 2 Rol. 7*5. 1. 25. ^ 

So, in partition the defendant cannot vouch. 2 R. Mo 21 
Nor, in dower against the heir. 2 Rol. 7*5. 1. 1*. 

Or, qttod ei deforciat for recovery of land, claimed as dower • for k 
18 in the nature of dower. 2 Rol. 74*. L *2. ’ " 

Nor, in square impedit, for danger of a lapse. 2 Rol. 7**. ]. 52 
Nor, in ejectment of ward. 2 &1. 7**. ]. *7. 

Nor, in scire facias to execute a fine. 2 Rol. 7*5. 1. *. 

Nor, in quod permittat. 2 Rol. 7*5. 1. 15. 

Or, writ of intrusion. 2 Rol. 745, 1. 1 7. 


(A 2.) How it shall be made. 

A tenant may vouch generally without shewing cause. 2 Inst, 246 

(A 3.) When cause shall be shewn. 

But he must shew cause for the voucher, when the voucher is out 
of the common course; as, ifaman vouches himself 2 Rol. 753.1. 10. 
Or, himsdf and a stranger; himselfand another parcener, &c. 2 Rol, 


(B) Counted 
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VOUCHER. 

(B) Countetpleaofttoucber* 

(B 1.) By the common law. 

If Uie tenant vouched^ the demandant^ by the comioon law^ roiaht 
counterplead ; viz. he might by replication shew^ that such voucher 
ought not to be allowed. 

As, that the voucheei or any of his ancestors^ had nothing in the 
tenemetits. Jon. 412. 

That there was no such person as the vouchee. 2 Inst. 245. 

That the vouchee was a villein. 2 Inst 245. 

That the vouchee was dead. 2 Inst 246. 

If issue be upon the counterplea^ and at nisi prius the vouchee makes 
default, after vl petit cape returned and no appearance, the demandant 
shall have judgment. R. Jon. 412, 13. 

(B 2.) By statute. 

But now by the st. W. 1. 3 Ed. 1. 40. in writs of possession ; as, 
mort dCancestor^ ayeU cozina^e^ mtper dbiit^ intrusion, and the like, if 
the tenant vouches, there shall be a counterplea, that the tenant, or his 
ancestors, first entered after the death of him of whose seisin the deman- 
dant claims. 

So, in besaile^ and other actions ancestrel possessory. 2 Inst. 241. 

So, in dower against a stranger, right of ward, &c. ; for it is pos- 
sessory in its na.ture. 2 Inst. 241. 

And it will be a good counterplea if the tenant, who vouches, is te- 
nant by resceit, by voucher, &c. 2 Inst. 242. 

If his ancestor, who abated, leased for life, and granted the rever- 
sion to A. who granted to the tenant. 2 Inst. 242. 

if A. and B. abated to the use of B. who afterwards granted to A., 
he being a coadjutor to the abatement, will be within the statute. 
2 Inst. 242. 

But there is no counterplea in a formedcn^ or other writ of right in 
its nature. 2 Inst. 241. 

Nor, if the ancestor who abated is evicted by A. who enfeoffed the 
tenant. 2 Inst. 242. 

If the abator enfeofis A., and takes back the estate to him and B.> 
and then both voudi. 2 Inst 242. 

So, by the st. W. 1. 40. in writs of right, and also in possessory writs, 
there shall be a counterplea, that the vouchee or bis ancestors never 
had seisin of the lands in demand, or the services of them, since the 
seisin of him by whom the demandant claims, and before the writ pur- 
chased, whereof he might enfeoff the tenant or his ancestors. 

So, if a body politic be vouched, that the body, or their predeces- 
sors, never had seisin, &c. 2 Inst. 244. 

If husband and wife are vouched, that the wife, or her ancestor^ 
never had, &c. 2 Inst 244. 

If two are vouched, that one of them, &c. bad not, &c. 2 Inst. 244. 

But there is no counteiplea within this statut^ if the vouchee had for 
life or for years, jointly with another, &c. ; for it may be by feoffment 
de factOy or other conveyance. 2 Inst 244. 

If he ever had seisin, though it is avoided or determined. 2 Inst, 
2 ^ 4 . 

If 
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Wlutt process, shall be against a vouchee. 

* # 

. If the vouchee is present in court, and enters immediately into war. 
rantfr, the demandant cannot counterplead- 2 Inst. 243. 

If the demandant counteipleads, and the tenant waives his voucher, 
he majr.afterwords pl^ in abatement or bar. 2 Inst. 242. 

So, if he demurs to the counterplea, and it is adjudged against Kim 
the same term. 2 Inst. 243. 

But if the demurrer is adjourned to another term, it is peremptory, 
and there shall be judgment against the tenant. 2 Inst. 243. 

(C) iaetiouc|)8c. 

If the sheriff, upop the summons, returns the vouchee to be dead, 
the voucher aflerwaids may vouch anotlier of the blood of the first 
vouchee. ' 

So, if it is returned upon the capias ad mlentiam against the vouchee, 
or upon the petit cape upon his default. 

So, |f tiie cause of voucher be traversed, where the cause ought to be 
shewn, the tenant may waive and vouOh another immediately. 

(D) procejeijsi leihall be againieit a bouebee. 

The vouchee may appear^fi/iV, and enter immediately into warranty. 

If he does not appear, a summons ad mirrantixandum goes against 
him. Co. L. lOl.k 

If, upon the summons, the sheriff returns nihil^ an alias and pluries 
go. Co. L. 101. b. 

If he does not appear upon the pluries^ a seqmtur sub mopericulo* 
Co. L. 102. a. 

And the tenant must procure the vouchee to appear, otherwise there 
shall be judgment for the demandant against the tenant for failure of his 
voucher. Co. L. 102. a. 

If, upon summons, &c. the sheriff returns, that he has summoned, 
and the vouchee does not appear, a grand cape qd vakntiam jjpes 
against him. Co. L. 101. b. 

If nibil be returned, and still be does not appear, an alias grand capcf 
pluries^ and sequatur sub suo periculo, Co. L. 101. b. 

If the tenant does not yet appear, there shall be judgment against the 
tenant for the demandant, and also for the tenant to recover in value 
against the vouchee. Co. L. 101. b. 

So, if the vouchee appears, and afterwards makes default, a petit cape 
ad mlentiam goes against him ; and upon his second default, judmient 
against the tenant, and for the tenant against the vouchee. Co. L. 

There ought to be nine returns between the teste and return of the 
summons ad toarrun/i^andam. 2lnst. 24'0. 

(D 2.) If he be an infant. 

If the vouchee be an infant, the parol shall demur till his full age* 
2 Inst. 245. 

If the tenant alleges, him to be an infant, and the demandant says 
otherwise, a sumhums ad visum goes. 

And, \i nihil is returned, and he does not appear, alias, plurteSf 

Voi-Vn. Oo and 
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and seq^w sub suo perieulo^ and if the voachee does not jet appear^ 
there snail be judgment for the demandant ^ 

If the vouchee appears^ and is adjudged upon the view to be of full 
age^ a summons ad iparrantizandum goes against him, and upon nihil^ 
an alias, pluries, el sequat. &c. ut supra* 

(D 3.) If he be a foreigner. 

How it shall be, if the vouchee lives out of the jurisdiction of the 
court where the plea is depending ; as, if it is in London, a county 
palatine, &c. vide post, (H) • 

(E) Count againot a uoucbee. 

* ✓ 

When the vouchee enters into warranty, he stands in the place of* 
tlie tenant, and the demandant counts against him as against the tenant. 
2 Inst. 241. 


(F) piwfitbgijfm. 

(F 1.) In abatement. 

So, the vouchee may plead, as the tenant may. 

As, he may plead in abatement, that the demandant took husband 
after the last continuance, or is outlawed, excommunicated, &c. 


(F 2.) In bar. 

So, the vouchee may plead in bar, all pleas in esse, at the time of the 
voucher. 


(G) 3[u0gment. 

If thd vouchee, after pica of nothing by descent, and issue thereupcsi# 
makes default at nisi prius, judgment may be against the tenant, or 
conditional against the vouchee, if he has an estate in the said county ; 
and if not, against the tenant. 11. 2 Cro. 618. Dub. how it shall be. 
Cro. El. 46. « 

(H) jFotetgn noucber. 

If the plea be in London, where the tenant vouches to warranty one 
in a foreign county, by the st. Glo. 12. and 9 £d. 2. the demandani 
idiall have a summons ad warrantizandum against the vouchee, return- 
able in C. B., and the record shall be removed thither by recordare, 
and the' mayor and bailifis, being required by the saUie writ, shall 
give day to the parties to appear there at the return of the writ, and, 
fifter the warranty determined, the C. B. remands the record, and 
the vouchee shall be commanded to answer there the plea in chief. 
2 Inst 324. 

And, if the demandant recovers, the tenant shall have a writ in B. to 
the mayor and bailiffs to extend hb land, and return the extent to B.y 
and then he shall have a writ to the sheriff of the county where the 
vouchee was summoned, that he clause him to have of the land of the 
warrantor ad valentiam. 2 Inst. 324. 


And 
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Foreign voitchern 

Aqd there shall be the same remedy, where a foreigner is vouched^ 
in Chester, Durham, courts of antient demesne, &c. 2 Inst 325. 

And, where any foreign plea is pleaded, upon which the court cannot 
proceed. 2 Inst 325. 

By the st 9 Ed. 2. the statute of Glo. 12. is altered, so that the record 
shall be removed from London to C« B., and the justices there summon 
the vouchee before them, and the pleading shall be there ; and if the 
tenant does not appear, there shall be a petit cape to the mayor, to pve 
judgment against him, if he cannot save his default. 2 Inst. 325. 

If the tenant vouches A. in London, and B. in a foreign county, the 
record shall be removed in toto ; for process must be against lul the 
vouchees at the same time; and when the warranty is determined, it 
shall be remanded pro toto. 2 Inst. 326. 

In C. B. the justices may proceed to determine the warranty. 2 Inst« 
326, 

And, if the vouchee vouches over, award process against the vouchees 
toties quoiies. 2 Inst. 326. 

So, the tenant may be essoignedin B., and the demandant, if he 
makes default, nonsuited. 2 Inst. 326« 

If husband and wife vouch, and the husband makes default, the wife 
may be received in C. B. Semb. 2 Inst. 326. 

But none shall plead in chie^ except in the inferior court 2 Inst. 
326. 

And after warranty determined, there shall be 2 l procedendo. 2 Inst 
326. 

After the plea determined against the tenant in the inferior .court, the 
tenant may surmise, that execution is sued against him, and pray a 
venire facias recordum. 2 Inst. 326. 

And thereupon the justices of C. B. award an extendi ct appredari 
facias againt him to the major, &c. 2 Inst. 326, 7* 

Vide 'Uiore concerning Voucher, in Abatement, (I 28.)— Courts, 
(02.)— Estates, (B 28.) — Garranty, (K 2)— Pleader, (2 Y 18.~ 
3 A. 6—3 E 5.) 


USAGE. 

Vide ADMiEAtTT, (E 18.)— CJopthoid, (8 I, &c.)— Irewmd* (F) 

PRESCRIPTIONt (E2.) 

aeaaeofpsifiamiiit. Vide Parliambht, (G 1, &:c.) 


[USE AND OCCUPATION.] 

[An occupation by the tenant of die defendant> as far as respects 

the pifintiff in an action of use and occupation, under st. 3 2. c. 1 9.» 

an occupation by the defendant himself. 8 T. R 827 .] , , , , - 

[A lessor, who accepts the key of, and jhenceforth holds the demised 
hous^ cannot recover against the tenant for the snbseqpent use and 
opoapetitin. 5 Taunt. 618.] ^ 


Oo 2 
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uses’ 

I^After a recovery against a tenant in ejectinent» landlord cannot 
maintain use and occupation for a period subsequent to the day the 
demise in the declaration on wUchne has recovered. Buthe may^ for 
a period antecedent to that day. 1 T. R. 378.] 

[A previous destruction of the premises by fire, is no defence to an 
action as for subsequent use and occupation. 4 Taunt. 4*5.] 

[If lessee hold over, after notice from landlord, that in case of holding 
over beyond the day in the notice, he shall pay an increased rent i the 
holding over is an assent to the new rent, and the lan^ord shall recover 
it in an action for use and occupation. Loffi. 153.] 

[Action of debt for use and occupation may be general, without de- 
tailing the particulws of the contract. 6 T. R. 62 J 
[Neither the parish nor county, in which the premises lie, need be 
stated. 1 Taunt. 570. 5 Taunt. 25. 6 East, 348. 2 Smith, 462.] 
[Where a defendant takes possession of premises, on the death of a 
former tenant, and w action of ejectment is brought against him, without 
giving notice to quit ; if to defendant himself from that action, he pro- 
duces a letter from the plaintiff, treating him as tenant, and claiming 
rent, that will be evidence of his tenancy to the plaintiff, in an action for 
.use and occupation, though he allied that he product it only for the 
jiurpose of shewing that he was tenant in possession. Forrest^ 120.] 


USES. 

<A) (Hieieiei ; bg tbe common lato- p.566. 

(B 1.) tbe jBitatute 27 p, 8. 10. p. 567. 

(B 2 .) What uses are executed by the statute, p. 568 . 

(C) ^o\o raiaeb. p.570. 

(D) ibom beclareb. 

(D 1 .) What shall be a sufficient deed for it. p.571. 
(D 2 .) To what use it shall be, when there is no de- 
claration. p.573. 

(DS.) To what, when different declarations, p.576. 
(D 4 .) To what, when the declaration is not by all 
parties, p.576. 

(E) (DQbo mag be aeijeieb to on iwe. p. 577. 

(F) (CUbonot. p.577. 

(6) coubo mogglbe at tobe on tiae. p. 577. 

(H) cubat intcceat tbe feoffee to uae baa in tbe lanb. 

p. 578. 

(I) mbattbe ceatttlqne uae, [anb lobat be mag bo.] 

p. 578. 

« (K) ifmfta. 
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(K) iLimitation of tuiejer. 

(K 1.) What consideration will be sufficient p. 57g, 
(K 2 .) To whom an use limited shall arise. p.a 79 . •* 
(K 3.) When it shall arise by the feoffment, &c. or by 
a subsequent deed. p. 380. 

(K 4.) 'When it shall arise upon a condition, &c. per. 
formed. p.380. 

(K 5.) What shall be a settled use. p.581. 

(K 6.) What a contingent use. p^ 381. 

(K 7.) A springing or resulting use. p. 381. 

(L) lioto oeottogeo. 

(L 1.) By feoffinent, &c. p. 383. 

(L 2.) By a power of revocation. — ^What shall be a 
good one. p. 383. 

(L 3.) By what words, p. 383. 

(L 4.3 How a power of revocation shall be executed, 
p. 386. 

(L 3.) What not. p. 588. 

(L 6.) When a power of revocation will be extin. 
guished or destroyed, p. 389. 

(M) Wat 110(0 are 0uppre00ea 00 0uper0tttiou0> 

p. 591. 

(N) Cfiaritable U0e0. 

(N 1.) What are.— Relief of the poor. p. 392. 

(N 2 .) Soldiers or mariners disabled, p. 393. 

(N 3.) Schools, p. 594. 

(N 4.) Bridges, Sec. p.594. 

(N 5.) Orphans, p. 594. 

(N 6.) House of correction, p. 594. 

(N 7 .) Poor virgins, p. 594. 

(N 8 .) Decayed tradesmen, jp. 593. 

(N 9 .) Prisoners and captives, p.393. 

(N 10 .) Aid of poor inhabitants, &c. p. 393. 

Other charities not superstitious, p. 393. 

(N UO What shall be a good appointment to a cha* 
ritable use. p. 396. 

(N 12 .) How expounded, p. 598. 

(N 13.) By whom the appointment may be. p. 598. 
[(N 13.) How appointed.] p. 599. 

(N 14.) Jurisdiction for charitable uses.— By com* 
mission, p. 600. 

(N 15.) Who may be commissioners, p. 601. 

(N 16 .) What inquisition shall be ^ood. — As to a gift 
to a charitable use. p. 602 .. 

OqS (N 17 .) What 
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tJSfiS. 

(N 170 Whatnot. p.603. 

(N 18.) As to miseihpioyment p. 608J 
{N 19 .) What cases ate exempt from the inquiry. 

p. 60s. 

(N 20.) Decree by the commissioiters. — Who shall be 
summoned by them. p. 605. 

(N 21.) By what commissicmers it shall be made, 
p. 605. 

(N 22.) How the decree shall be made. p. 605. 

(N 23.) Who are bound by the decree, p. 605. 

(N 24.) It must be certified to chancery, p. 605. 

(N 25.) Exceptions to the decree, p. 605. 

(N 26 .) Chancery may confirm and make execution. 

p. 606. 

(N 27 .) Or enlarge or annul it. p. 606. 

[(O) 9 bu 0 e of tru0t0.] p.607. 

[(P) JOotIce of truow bg courw of lato.] p. 607. 

(A) ; bg tbe common lato. 

An use by the common law was a trust' reposed in him who had the 
estate of the land, that cestuique use might take the profits. Co. L. 
272. b. 2 Leo. 15. 1 And. 318. 

And was not issuing out of the land^ but collateral to it, and annexed 
in privity to the estate of the land, and the person of him who had the 
estate. Co. L. 272. b. 1 Co. 121. b. 

And therefore, no remedy by action, or otherwsse, was given for it 
by the .common law. 1 And. 318. 

All uses were in esse, in possession, reversion, or remainder, or in 
contingency, which by possibility might come in esse upon a contingency. 
1 Co. 121. b. Videnost, (K 5,S.) 

And to every use Uiere were two, incidents inseparable ; viz. 1. Con- 
fidence in the person, express or im|died ; 2. Privity in estate^ express 
or implied. 1 Co. 121. b. 

So, all inheritances local, as lands, rents in esse, liberties, and fran- 
chises visible and local, may be conveyed to an use. Jon. 127. 

Liberty of reiorna brevium^ Jon. 118. 

So, an advowson in gross, common for so many cattle. Jon. 118. 

But personal inheritances, which have no relation to lands or heredi- 
taments local, cannot be conveyed to an use. Jon. 127. 

As, an annuity, office of trust which requires personal service, a way, 
authority, &c. Jon. 127* 

Uses at the cominon law were, in some respects, as chattels; for they 
passed by devise. 1 Co. 121. Vide Devise, (A). 

So, they passed a grant of all hereditaments i for it was a descen- 
dible inheritanceb Ah 14, 15* 

Afeo& 



Since the statute 9r] H. 8. 10. . 567 

A feoffment by tenant in tul, of an use^ gave an estate only for hie 
own life. Mo. 39. 

So, by the common law an use, though suspended, might be devised % 
as, if A. and three others were seized to the use of A., though, as to a 
4th part, the use was su^ended, yet A. might devise the whole \ for 
when he dies, his part, as to the possession, goes to the survivors. 
1 Leo. 257. Vide Devise, (A). 

So, if feoffees to an use were disseised, cestuique use might devise^ 
that the feoffees enter and convey to B. 1 Leo. 257- 

And to avoid mischiefs by secret conveyances to an use, by the st. 
1 R. 2. 9. enlarged by the st. 4 H. 4. 7. and explained by (he st, 11 H, 
6. 3. an action was given to the disseisee, against the pernor of the 
profits, who was cestuique use. 1 Co. 123. a. 

And though by those statutes it was enacted, that the writ against the 
pernor should not abate for non-tenure, by equity it was extended, that 
it should not abate by plea of joint-tenancy, or disclaimer. I Co. 
131. a. 

So. by the st. J H. 7. 1. a formedon was given against the pernor of 
the profits. 

And this extends to a scire facias to execute an estate-tail vn remain- 
der. 1 Co. 131. b. 

By thest. 4 H. 7. 17. and 19 H. 7* 15* feoffments to uses are made 
void, which defraud the lords of wards, reliefs, heriots, purchases made 
by their villeins, &c. or others, of their executions. 

And by the st. 1 R.3. 1. which was more general, all feofiments, 
grants, &c. by cestuique use are confirmed against him and his feoffees^ 
K. 1 And. 29. 

So^ against a disseisor of his feoffees. 1 Co. 131. b. 

So, grants of rent by cestuique use are confirmed. 1 Co. ISl. b. 

Execution by elegit. 1 Co. 131. b. 

Grants or feofiments by him after a conveyance to him by the disseisor 
of his feoffees. 1 Co. 131. b. 

(B 1 .) g^ince t()c istatute 27 8 » 10. 

But to avoid mischief by subtle and clandestine uses, the st. 27 H. 8* 
10. enacts, that where any persons shall be seized of apy lands, or 
other hereditaments, to the use, confidence, or trust of any other, by 
reason of any bargain, sale, feoffment, fine, recovery, covenant, agree- 
ment, will, or otherwise, all such persons who have such use, confi- 
dence, or trust in fee, tail, for life, years, pr otherwise, or in reverter 
or remainder, shall be adjudged in lawful seisin and. possessipp of the 
same lands, &c. in such like estates as they had or shall have in the use, 
&c.; and tlie estate, possession, &c. of him seised to the use, shall be 
adjudged in him that hath the use, after such quality, form, and condi- 
tion as he had in the use. 

And therefore, by this statute, all uses were intended to be extir- 
pated. I Co. 125. 

And the means, intended for the extirpation of uses, • was the execu- 
tioa of the possession to the use. 

And therefore, in all conveyances of lands, tenements, or heredita- 
ments to the possession, shall be executed to the use. 

O o 4 And 
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And this, ivherc the use is created of a rent since the statute^ as well 
as of a relit in esse before. R. Dy. 362. b, Bend. pi. 299. 1 And* 
51, 52. 

(B 2.) What uses are executed by the statute. 

Bui to every use executed within this statute^ four things must con* 
cur; viz. 1. A person seised to the use; 2. Cestuique use in esse s 
3. An use in esse; 4. Transferring of the estate out of which the*uses 
arise to the cestuique use. 1 Co. 126. a. 136. a. 

And therefore, if the estate of the feoffees was divested by disseisin, 
or alienation, to such as could not be seised to the first uses, those uses 
cannot be executed till re-entry of the feollees, or recovery by them. 

1 Co. 126. 

And if their entry or action was barred, they can never be executed. 

1 Co. 126. b. 

' So, if cestuique use had made a feoffment, the right to the use can- 
not be executed till re-entry by the feoffees. 1 Co. 126. a. 

So, a future or contingent use cannot be executed till it comes in esse. 

1 Co. 126. a. 136. a. ^ 

For all uses in esse are executed immediately, and when the contin- 
gency happens, a possibility of entry, or quasi scintilla Juris remslm in 
the feoffees, which will serve for such future use. 1 Co. 129. b. ISO. b. 
Dy. 340. b. 

So, no use shall be executed, which is limited contrary to the rule of 
the common law ; as, if it is limited to A. for years, remainder to the 
right heirs of B. ; for a freehold cannot be in abeyance. 11. 1 Co. 
130. 

Or, if an use in remainder is contingent, and the particular estate 
fails before the contingency happens. 1 Co. 130. Vide Estates, (B 13, 
^cc.) ^ ' 

Or, if an use is limited in tail, with a proviso that *he should not 
suffer a recovery, &c. which is repugnant. 1 Co. 130. a. ISS.a* Vide 
Condition, (D 5.) 

If an use is limited to the heirs of B., and no particular estate to 
support it in the mean time. R. 4 Mod. 154. Ca. Pari. 104. Vide 
Estates, (B 13, See.) 

So, where a term for years is granted to the use of another, the use 
cannot be executed by the statute; for the grantee is not seised. 
Dy. S69. n. 1 And. 294. Acc. 2 T. R. 448. 

So, if a termor makes a lease for a less number of years, and affer- 
, wards grants the reversion of the term, nothing passes without attorn- 
ment \ for the use cannot be executed by the statute, though it was 
upon a valuable consideration. R. 2 Jon. 217. 232. 

[A devise upon trust to permit a person to receive the rents and 
profit;jsi, will, unless restrained, vest the legal estate in that person, which 
in this case it was held not to be by special provisions. And unless it 
be necessary for the purposes of the trust that the trustees should have 
the legal estate. 7 T. R. 652. 12 East, 455.] 

[As to my real and personal estate, subject to my debts and funeral 
expences; I devise my real estates, and also my personal estate unto 
A. and B. and their heirs, on the ibllowiiig trusts : — ^to the intent that 
they dispose of my personal estate in discharge of my debts^ funerkl 
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Spences, and such l^cies as I may direct ; and as to my real estate 
subject to my debts and such charges as I may makei I devise the same 
to C. for life. C., not the trustees, takes the legal estate. 3 B. & P. 
175.] 

[Devise that the trustee should pay unto, or else permit and suffer 
the testator’s niece to receive the rents, the legal estate was held to be 
in the niece. 2 Taunt. 109.] 

[Where lands were conveyed to trustees and their heirs in trust, that 
the trustees should, with the consent of A., sell the inheritance in fee, . 
and apply the purchase-money to certain trusts mentioned in the deed, 
with a proviso that the rents, issues, and profits, until the sale of the 
inheritance should be received by such person and for such uses as they 
would have been if the deed had not been made; held, that notwith- 
standing the proviso, the estate was executed in the trustees immedi- 
ately. 8 Ehst, 248.] 

[Where trustees are to receive and pay over the rents and profits, 
the use is not executed, since for the purposes of the trust it is necessary 
that they have the legal estate. Much more where they are to exercise 
a discretion in applying the profits, as where they are directed to take, 
the rents and apply them for the subsistence and maintenance of the 
cestuique trust. 2 T. R. 444.] 

[It cannot be inferred, from a testator changing from the word 
to trust,” that his intention is that the estate, where the former word 
is used, shall be executed, but not the latter. 1 1 East, 377.] 

[Release to A. and B. and their heirs, habendum to them, their 
heirs and assigns, as tenants in common, and not as joint-tenants, to the 
use of them, their heirs and assigns for ever.” The question whether A. 
and B. are joint-tenants or tenants in common, depends upon whether 
the use is executed by the statute or not ; if executed, they are the for- 
mer; if not executed, the latter. The use is not executed, it being a 
rule that where the party seised to the use and the cestuique use, are 
one and the same person, the statute has no operation, unless it be im- 
possible or impertinent for the use to take effect by the common law. 
4M.&S. 178.] 

[Freehold and leasehold premises are devised to, trustees in fee, in trust 
for the use of A. (an infant) for 99 years, if lie should so long live, and 
afler that term to his first, second, third, and iburth sons, and the issue 
male of their bodies, for the like term of 99 years, as they shall be in 
seniority of birth ; and in default of such issue male, then to the right 
heirs of the devisor. Held, that the limitation to the trustees gave 
them the absolute interest in the freehold and leasehold property, sub- 
ject to the trusts; that none of the subsequent limitations were uses 
executed by the statute ; that if they had been executed, A. would have 
taken for 99 years determinable with his life, and his first son would 
have taken a like estate at his death ; but that all the other limitations 
would have been void. 6 T. R. 213.] 

[Limitation by deed to the use of the husband for life, remainder to 
trustees and their heirs^during his life to preserve contingent remainders, 
remainder to the wife for life, remainder to the trustees and their heirs 
(not saying during her life”) in trus^ to support the contingent uses 
and estates therein-after limited, remainder to the first and other sons, 
&c. The words within the inverted commas cannot be supplied, so 

that 
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that the estates subsequent to the wife’s are equitable. 7 T. R. 

488.] 

[Under a deyise to trustees and their heirs, upon trust to permit a 
married woman to receive the rents and profits during her life, for her 
own sole and separate use, notwithstanding her coverture, and without 
being in anywise subject to the debts or controul of her then or after 
taken husband, and her receipt alone to be a sufficient discharge. Held, 
that the legal estate was vested in the trustees; for it being the testator’s 
intention to secure to the wife a separate allowance, free from the con- 
troul of her husband, it was essenti^ly n^essary that the trustees should 
take the estate with ^e use executed, in order to effectuate that inten- 
tion, otherwise the husband would be entitled to receive the profits, and 
defeat the very object which the testator had in view. 7 T. R. 657.] 

[A. devises land to trustees to raise money by sale or otherwise, 
and to pay certain legacies ; and wills the overplus or reversion thereof 
to be applied by them and the officiating ministers of the congregation, 
or assembly of people called Methodist^ that do and shall actually 
assemble at L., shall from time to time think fit to apply the same ; and 
directs that when two or more trustees die, the survivors shall nominate 
others. Held, the legal estate is in the trustees, and a court of law will 
not inquire into the trust, which may be to charitable uses or otherwise, 
and is not void at law within 9 Geo. 2. c. 36. s. 1. 2 Smith, 495. 

6 East, 328.] 

[Devise to a trustee to pay the rents to dau^ters (one a feme covert) : 
the use is not executed in the daughters. 9 East, 1.] 

[Devise to A. in trust to permit and sufier the testator’s widow to 
have, hold, use^ occupy, possess, and enjoy the fiill, free, and uninter- 
rupt^ possession and use of all interests of monies in the funds and 
rents and profits arising from the testator’s houses for heir natural life, 
if she should remain unmarried ; and that her receipts for all rents, &c., 
with the approbation of any one of his trustees, should be good and 
valid, she providing for and educating properly the testator’s chil- 
dren, and also paying two annuities thereby bequeathed, besides board 
and lodging to one of the annuitants ; and that his children should be 
solely under their mother’s direction until marriage, or properly pro- 
vided for the use is executed in the devisees in trust. 4 Taunt 772.] 

(C) Ipoto trafieieD. 

Uses are raised by transmutation of the possession ; as, upon a fine, 
feoffment, common recovery, &c. Co. L. 271 • b. 

Or, out of the estate of the owner of the land i as, by bargain and 
sale. Co. L. 271. b. Vide Bargain and Sale, (B 1, 5ic.) 

By covenant, upon good consideration, to stana seised, '&c« Co. L. 
271. b. Vide Covenant, (G 1, See.) 

[G. S. being seised in fee of lands, in consideration of a marriage to 
be had between him and A.S. by indenture, between himself on the 
one part, and the said A. 8. and W. S. on the other, gives, grants, 
enfeofis, aliens, and confirms to A. S. and W.S. and their assigns, 
lands then in his own possesion, habendum to the use of the said A. S. 
&r life, remainder to the Heirs of her body batten by the said O. S., 
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who covenants that the lands shall remain to die aatd uses; this b a 
covenant to stand seised to uses. 2 Wils. 22.] 

^ fSo, where T- K.» lietiig seised in fee of lands by lease made between 
him and C. K., bargained and sold the said lands to C. K. for a year, 
and by relea^e dated the next day, made between the s.iid }mrties, 
granted, released, and confirmed to the said C. K., alter the death of 
him the said T. K., all that, &c. with several limitations over ; this 
was hdd to operate as a covenant to stand seised to Uses. 2 Wils. 75.] 

So, by will ( for a man may devise lands to the use of another* 
B. 1 Leo. 2S3, 4. Vide Devise, (1). 

But an use cannot be raised upon an use. 1 Leo, 6. 148. Vide 
Bargain and Sale, (B 8.) 

[Lands are devised to trustees to receive the rents and profits, and 
payacertain portion to A«; A. assigns part of her share to B. a mar^ 
ried woman, to her separate use. Held, that the trustees under the 
will must be considered as trustees for B., so that her husband could 
not sue A. for his wile’s share received by her. 5 T. R. 432.] 

(D) pm Declaret). 

(D 1.) What shall be a sufficient deed for it. 

An use cannot be declared by parol without deed or other writing ; 
and therefore a bargain and sale, or covenant to stand seised, &c. is 
not good without deed. Vide Bargain and Sale, (B 4.) — Covenant, 
(G 10 

So, the use of a fine, recovery, or feofiment, cannot arise to a 
stranger by parol, except in special cases. 

So, a fine upon grant and render cannot be averred to be to another 
use than it imports, without writing. 2 Co. 75, 76. a. 

So, a fine of a rent cannot be declared to the use of a stranger without 
a deed. R. 2 Rol. 788. I. 27. 

And now, by the st. 29 Car. 2. all declarations of trust of any lands 
shall be manifested and proved by writing, signed by the party having 
power to declare such trust. 

And therefore, an absolute devise to A. shall not be averred to be 
made upon trust for a superstitious use. R. 1 Sal. 162. Vide post, 
(D 2.) 

But a deed indented, or poll, precedent to the fine, recoveiy, &c* 
IS sufficient to declare the uses thereof. 

So, if a man makes a feoffment to the use of such person, and for 
such estate, as he shall declare by his wilb his will is sufficient to de- 
clare the uses. Co. L. Ill, 112. R. 1 Vent. 194. 

So, if a devise be to B. to the use of D., the will is sufficient to guide 
the use- Mo. 107. Poph. 4. 2 Vent 312. Vide post, (D 2.) 

If the devise is to A. and B. and their heirs, to the use and intent 
that they permit G. to take the profits for his life, and, after his death, 
that they stand seized to the use of the heirs of the body of G. ; it will 
be a use executed in G. in tail. R. Lut. 824. Sal* 679. 

So, if a man devises land by his will^ and afterwards makes a feof& 
ment to the use of sut^ persons, and for such estates, as he has dedar^ 
by his wni ; though the feoffinent is a countermand of the will, yet it is 

sufficient 
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sufficient to declare the uses of the feoffinent. R. Mo. 786. 8 Ca. Ch# ' 

100 . 

So, if a lord of a manor releases to his copyholder and his heirs,, to 
the use of B., this release is sufficient to declare the use ; for a rent might 
be reserved upon it. R. 2 Rol. 788. 1. 35. 

So,' if a man covenants to make an assurance by fine, feoffinent; &c. 
which shall be to the same uses, a fine, &c. afterwards without a new 
agreement, shall be to the uses of the covenant; though by the deed 
in which the covenant is, it was to B. and his heirs upon condition, and 
the feoffment or fine is to him and his heirs, generally, which imports 
an absolute estate. R. Cro. EL 300. 

So, if there be a deed between on husband of the one part, and his 
wife of the other part, agreeing that a fine shall be levied to such uses, 
it is sufficient to declare the uses; for it is a deed-poll. R. 4 Mod. 264. 
267. 

So, every writing which shews the agreement and intent of the par- 
ties. 4 Mod. 264. Ca. Pari. 145. 

As, a covenant to levy a fine of all his land, which for twenty-four 
acres shall be to the use of B., and he afterwards levies a fine of twenty- 
f 9 ur acres of land only. Dub. 2 Rol. 791. 1. 25. 

A deed, though it be afterwards erased, and the seals tom off, by 
accident. Lut. 226. 

A deed of bargain and sale, or feoffment, though no inrolment or 
livery ensues. 4 Mod. 264. 

So, the uses of a fine, &c. may be declared by a deed subsequent to 
the fine. Dy. 136. a. Cont. Cro. EL 218. R. acc. 9 Co. 10. 15. a. 
Mo. 192. R. 2 Rol. 782. G. 1 And. 125. 

And though a subsequent deed declares the intent of the parties to be, 
that a fine shall be levied to such uses, it is sufficient, though it does 
not expressly say, that it was the intent at the time of the fine, &c. 
Semb. cont. Mod. 192. 

And though by the st. 29 Car. 2. 3. it is enacted, that all declarations 
of trust, &c. shall be manifested in writing, yet uses and trusts may be 
declared by a subsequent deed by the st. 4 &: 5 Ann. 16. 

So, tlierc may be an information for the discovery of a trust by parol 
to superstitious uses ; for the st. 29 Car. 2. does not bind the king. 
R. 1 Sal. 162. 

So, if a deed be to declare the use of a fine, which varies in some cir- 
cumstances, yet it shall be to the same uses by construction of law, if 
nothing appears that it was to another intent. Ca. Pari. 144. R*' 
5 Co. 26. b. 

So, if the use of a fine be declared by a deed precedent, which agrees 
in time, parties, quantities, and other circumstances, no averment shall 
be admitted that it was to other uses. Ca. Pari. 144. R. 5 Co. 
26. b. 

But if the feoffor, conusor, &c. after the fine, &c. and before a sub- 
sequentdeed to declare the uses, makes any mean estate or incumbrance 
it shall not be avoided by such subsequent declaration, without proof 
that the fine was intended to the same uses. R. 9 Co. 11. a. 

So, if the declaration ot uses be by deed subsequent, the fine may 
be averred to be to other uses. R. 9 Co. 1 1. a. Ca. Pari. 144. 

So, if it be by deed pret^ent, where the fine varies, in time, number 

of 
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oT acres, or other drcumstances, Qrom the deed. R. 2 Cro. £9. 

S Oo.£6«b. hfo. 723* . - 

So^ iF there be a precedentdeed to declare the uses of a fine, &c. and 
it varies in quantity of acres, any of the parties, time of levying, or like 
circumstances, it may be averred by parol to be to the same uses. R. 

£ Cro. 76. a. 

If the. deed be, that a fine shall be levied to four persons, and two 
die, uid it is levied to the survivors, it shall be to the same uses. R. 

2 Rot. 799. 1. 25. 

So, if a common recovery be suiFered oct. Mich., and by indenture 
14* Nov. it is declared, that all recoveries hereafter to be suffered shall be 
to such uses; this is not sufiicient to lead the uses of a recovery before, 
in the same term, (though ail the term in law is but one day,) without 
an averment that such was the intent. R. 2 Rol. 799. 1. 10. 

The declaration of a use is but the direction of a trust. Ido. 610. 

And such writing, words, or circumstances, as manifest the intent 
and mind of the feoffor, are a sufficient declaration of a use. Mo. 610. 
Vide post, (L 3.) 

As, if upon a feoffment [to A. and B. they by another deed agree, 
that after 100 years the feoffor and his heirs shall have it again; this is 
sufficient to declare the use to the feoffor after 100 years. R. Mo. 
723. 

[If a father, tenant for life, and son in tail, with remainders over, 
on an advantageous marriage for his son an infant, join in executing 
articles, whereby the father covenants that, after the son’s coming of 
age, they will join in fine and recoveiy of the estate to divers uses, and 
they accordingly join in such fine and recovery ; the son’s executing 
these articles is not sufficient to declare the uses of fine and recoveiy. 

3 P. W. 206.] 

(D 2.) To what Use it shall be, when there is no declaration. 

If a fine is levied, and no use declared nor consideration paid, it shall 
be to the use of the conusor. 2 Rol. 781. 1. 42. 

So, if a common recovery is suffered, it shall be to the use of him 
who suffers the recoveiy. Dy. 146. b. 2 Rol. 781. 1. 40. 789. 1. 47. 
D. 9 Co. 8. b. 

So, since the st. quia emptores terrarum^ a feoffment, without a use 
declared or consideration paid, shall be to the use of the feoffor. 2 Rol. 
781. 1. 35. R. Dy. 146. b. Acc. 2 Lev. 77. 

Though tenant for life, and he in remainder in tail, join in a feoffment 
to A. and his heirs, to make him a tenant to the pradpe. R. Pal. ' 
359. 

Or, if tenant for life surrenders to him in remainder in tail, to make 
him tenant to pracipe. R. Pal. 359. 

Or, tenant in tail levies a fine to A. and his heirs for such an intent, 
and seven years after suffers a recovery without declaring the use. R. 
Eq. R. 16. 

And it shall be to A. and his heirs till the recovery, without any use 
declared by the st. 29 Car. 2. 3. for the intent appears by the voucher. 
B. Eq. R. 17. 

Ana a fin^ recoveiy, or feofiinent, shall be to the useof the feoffiir, ' 
in the same plight, and for the same estate, as he had before; as, 

if 
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' iftwojoint>tenants l«vyafine»&c.itduill betothdr use jomtly. 3Ca. 

• 5S» Sm 

If tenant for life and he in reversion levy a fine, it shall be to the one 
life^ to the other in fee. 3 Co. 58. a. 

So> if he sufiers a recoveiy. R. Pal. 405. Latcbf 82. Noy, 77< 

So, if the owner of the land and a stran^r join in a fine* the use 
arises wholly to the owner^ and nothii^ to She stranger. 2 (^. 58» b. 
R. 2 Rol. 789. 1. 50. 

Soy if husband and wifey of the wife’s land, it arises wholly to th^ 
wife. R. 2 Co. 58. b. Vide Baron and Feme. (6 1.) 

Soy if the use declared is void or ixnpossibley it shall be to the use Of 
the feoffor; asy a feoffment to the use of A., and there is no such person 
in rerum uatura. Dal. 112. 

Soy a fine mr grant et render^ if the nses upon the render are void 
in totoy shall be to the uses to which the render is intended. Mo. 488. 

A feoffment to the uses mentioned in such an indenturey and there is 
no such indenturey shall be to the use of the feoffor. Dal. 112. 

But if tenant in tally remainder to himself in fcey levies a finey without 
declaring the usey it shall be to himself in fee. 

Soy if tenant in tail, remainder to B.in feey sufiers a recoveryy without 
declaring the use, it shall be to him in fee; for he had a power to do 
ity and it shall be intended to that intent. Pol. 526. R. P. Eq. R. 16. 

' And the use follows the nature of the landy since the st. 27 H. 8. 10. 
as well as before. R. 1 Co. 127. 2 Co. 58. 2 Rol. 780. 1. 26. 

And therefore the use of land of the nature of Borough English shall 
descend to the youngest son. 2 Rol. 780. 1. 28. 

Soy if the land was of the nature of gavelkindy he shall be afterwards 
seised in tlie same masuier; for the use follows the nature of the land. 
2 Rol. 780. 1. SO. 

If the feoffor was seised of the landy as heir of the part of his mother. 
Go. L. 13. a. Vide Discenty (C 6.) 

Soy if an use be declared upon a cohtingenoyy the use in the mean 
time shall be to the feoffor, &c. ; as, if a man makes a feoffinenty and 
declares that after a marria^ between him and A. it shall be to the use 
of him and his wife and to his hrirs, the use is to him and his heirs, as 
before, till the marriage. R. 2 Rol. 791. 1. 35. Pol. 58. 

So, if the feoffment lie to tlie use of his will, or to the use of such a 
person as he shall appoint by his will, the feoffees are seised to the use 
of the feoffor and his heirs in themean time. Co. L. 271.b. Pol.58. 

Soy if the feoffinent be to the use of such aone for life, or for years, 
&c. the use of the inheritance shall be to the feoflbr. Co.L.27I-b. 

Or, to the use of A. for life, remainder to B. in tail, the use of the 
fee shall be to the feoffor. Pol. 58. 

But if feoffees were seised to uses, mid before the st 27 H. 8. lO.had 
levied afine or made a feoffinent, &e. the second feoffees, having noticey 
shall be seised to the first uses. PI. Com. 8^1. a. 1 Co. 122. b; 

Though die feoffment, &c. was made to them upon a valuable cart- 
sidecation. PI. Com. 351. a. 3 Co. 81. 

^ if they had not notice, where the feoilment was without consi- 
deration. Co. 81. b. PI. Com. 351. * 

Or, upon consideration of Mood, 8cc. and not for monqr* 3Co.61«b« 

2 Rol. 779. !. 17. 

Though 
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Though the fiM^ent was to cestuique use himself; as, if the feoffment 
was to A. and his heirs male of his tody, remainder to B. in fee, and 
the feoffees enfeoff A. (being conusant ot the uses) to the use of himself 
and the heirs of his tK^y, and A. dies without heir male, his heir ge- 
neral shall be seised to the use of B. in fee. R. per all J. Kel. 93. a. 
2 Hoi. 781. 1.25. 

So, if A. covenants to stand seised to the use of himself for life, re« 
mainder to his son for life, with several remainders in tail, remainder to 
his right heirs, and after reciting the uses, without consideration grants 
bis reversion in fee toB. to the use of B. and his heirs, B. shaU be sei^ 
to the first uses, since the st. 27 H. 8. 10. as before, having notice, &c. 
R. 2 Rol. 796. 1. 5. 

Yet where feoffees to an use make a^eoffment to others, not having 
notice, upon a valuable consideration, tne second feoffees are not seised 
to the first uses. 1 Co. 122. b. 

So, if the feoffment was to three, of whom two were conusant of the 
first uses ; but the third was not. Per two J* Hob. 350. but the two 
conusant shall answer in equity. Hob. 350. 

So, if the feoffment was to others, having notice, they are not seised 
to the first uses, where the first uses were raised without consideration, or 
upon consideration of blood only. 3 Cor. 81. b. 2 Rol. 779. 1. 22. 

So, if the feoffment was to others, having notice, and expressly li- 
mited to their use, they are not seised to the first use. 

So, a gift in tail shall be to the use of the donee, though no use or 
consideration be expressed. Dy* 146. 2 Rol. 781. 1.47* 

So, a lease for life, or years, shall be to the use of the lessee. 2 RoL 
781.1. 50. 

So, an assignment of a lease shall be to the use of the assignee ; for a 
consideration is implied ; as, payment of rent to him in reversion, &c. 
R. 2 Rol. 781.1.55. * 

So, if part was expressed to be to the use of the grantee, and nothing 
said as to the other part, the whole shall be to the use of the grantee. 
R. 2 Rol. 782. 1. 5. 

So, if a fine sur ^ant et render was to B. with a render to A. in tail, 
andnothing said of the fee, it was to the use of the conusee. Mo.46. 
488. 

So, if a recovery was to the intent they should convey, it should be 
to the use of the recoverors in the mean time. R. Mo. 103. 

So, before the st. quia emptores terrarum^ a feoffment, without use or 
consideration, was to the use of the feoffee in respect of his tenure of 
the feoffor. Dy. 146. 

So, a fine, ear grant et render^ upon the acknowledgment, shall be 
to the use of the conusee, otherwise there can be no render. R. Mo. 488. 

If the render be to A. for years, and then to the first, s^nd, &c. sons 
in tail, which remainders are void for want of a freehold, the uses after 
the term to A. shaU be to the conusee. R. Mo. 488. 

So, a devise to A. and bis heirs generally shall be to the use of the 
devisee, and cannot be averred to be to another use. Semb* 1 Sal. 162. 
Vide ante, (D 1.) 

So, a devise to A. and his heirs for the lifeof B., ftpon trust to per- 
mit B. to take the profits for life^ shall be a trust, not an use executed 
in EL R. 2 Vent 312^. ' 

(D3.) To 
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(D 3.) To what, when different declarations. 

Iftherebe an indenture to declare the uses ofa fine, to be levied,and 
afterwards another agreement is made for the uses of the same fine, 
by writing, as high or higher, the last agreement shall stand. 5 Co. 
26. a. 

As, if there be an indenture to declare the uses of a fine, and after- 
wards another indenture for the same purpose, the last indenture shall 
direct the use. Mo. 107. R. that it may be averred to be to the use 
of the one indenture, or the other. 2 And. 46. 

If there be an indenture 29th January to declare the use of a fine, 
and there be a deed S 1st January between husband and wifer, which de- 
clares other uses, the fine shall be to the use of the last deed, where 
there was a variance between ^he fine and indenture 29th January. 
R.4 Mod. 261. Ca. Pari. 145. 

Though the variance be, that it was levied before, as well as where 
it is after, the time directed by the deed. R. 4 Mod. 261. Ca. Pari. 
145. 

But if a man by indenture covenants to make a mortgage, and to levy 
a fine to the use of the mortgagee, and before the fine ingrossed, by 
another indenture ^rees the foie shall be to the same use, with an 
addition, that the mortgagor shall take the profits in the mean time ; 
this last indenture does not revoke die first, though it neither recites 
nor mentions it, for both shall be taken as one conveyance. R. 2 Rol. 
793. 1. 10. 

So, if husband and wife, tenants for life, and to the heirs of the hus- 
band, make a mortgage with a proviso, that upon payment of 100 
pounds, they shall re-enter, and that all fines, &c. shall be to the mort- 
gagee till payment, then to the husband and his heirs, and a fine was 
levied, then the wife survived and paid; the fine shall be construed to 
be to her use, not to the use of the heir of the husband. R. Cro. El. 
744. 

So, if ahusband and his wife, who has a jointure in the land, levy a 
fine in order to make a building lease, and that the wife shall have the 
reserved rent for her jointure ; this, being for a special purpose, does 
not extinguish her jointure, nor subject it to a mesne charge made by 
the huslmnd betw^n the jointure and lease. R. Skin. 238. 

^ [S o, if a man ifieized to him, and the heirs of his body, remainder to 
his right heirs, by lease and i^ease, conveys to trusted to the use of 
hmsdif for life, remainder to trustees to preserve, &c. to. his intended 
wife for life, to his fii^t and other sons by her ; then marries, has issue, 
sufiers a recovery, and by deed declares the uses to be to Ak &c. to sell, 
and out of the money to pay debts, and to pay the residue, or re-con-, 
vev lands unsold to himself and heirs, and A. conveys to B. ; B. has no 
tide, for the recovery inures to the use of the settlement, and tenant in 
tail can convey a base fee, not void, but voidable by the issue in tail. 
3B^.M. 1703.] 

(D 4.) To what, when the declaration is not by all parties. 

If two joint* tenants^ levy a fine, and only one declares the uses, *it 
will be good for a moiety only, except where the other’s consent to such 
dedaration is proved. Latch, 82. Pal. 405. Noy, 77. 

So, 



JVho may give or take an use* 

So, if tenant for life^ remainder in tail, suffers a recovery in which 
the remainder-man is vouched; if he does not join in the declaration 
of the uses, he is not bound. Latch, 82. Pal. 405. Noy, 77. 

(E) (OGlfio mag be gtifieh to an use. 

All persons capable of taking by feoffment, may be seised to an use. 

(F) m\io not 

But no one can be seised to an use, who cannot execute an estate to 
the use; and therefore a donee in tail, before or since the st. 27 H. 8. 
10. never can be seised to the use of another. Co. L. 19. b. R. 2 Co. 
78. a. R. 2 Rol. 780. 1. 10. 15. 2 Cro. 401. 3 Bui. 18K 

And if a gift be to him, habendum to him and the heirs of his body, 
to the use of him and his heirs, the use shall be rejected. 2 Cro. 
401. 

Or, it will rather be a limitation at common law, and not by way of 
use, and the word use shall be rejected. R. Cro. Car. 231. 245. 

So, no one can be seised to an use, against whom an attachment 
does not lie out of Chancery to compel the execution of the use ; and 
therefore a corporation cannot be seised to an use. 1 Co. 122. D. M. 
9 W. 3. (Com. 29.) 

Nor the king. Mo. 374. 

And therefore if a lessee in trust for B. is attainted of treason, where- 
by the term is forfeited, the king will not be subject to the trust. 2 Rol. 
780. 1. 5. Dub. Hard. 469. 

If A. to whom a bond, &c. is given in trust for B. becomes Jelo de se, 
the king shall not be trustee. Q. Hard. 176. 

So, no one can be seised to an use who docs not come in, in privity 
of the estate *, as, a disseisor, abator, 01^ intruder. I Co. 122. a. 139. b* 

Tenant by the curtesy or in dower. 1 Co. 122. a. 

So, if an use be to A. for life, remainder to B., and A. makes a feoff- 
ment to another, who has notice of the uses, the feoffee shall not be 
seised to the first uses; for he is not in, in privity of the estate of the 
feoffor ; but has another estate. 1 Co. 122. b. 

So, persons who claim paramount, &c. cannot be seised to an use ; 
as, a lord by escheat. 1 Co. 122. a. 139. b. All. 14. 

The lord of a villein, or who enters for mortmain, or recovers in a 
cessavit* 1 Co. 122. a. 

So, an alien cannot be seised to an use. 1 Co. 1 33* a. 

Nor, a person attainted. Ibid. 

(G) CUfio mas 

Yet a corporation by bargain and sale may sell land ; for they may 
gt¥e an use, though they shall not be seised to an use. Vide Bargain 
and l^e, (B S.) 

• So, a fine to A. with a deed, which declares the uses to the king is 
sufficient to pass an estate to the king. 1 Leo. 3S. 


Voi. YII. 
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(H) (CQtat interest t{)e feofee to uoe t)ao in tto IftnO. 

Feoffees to use must be seised of the land, otherwise there can be 
^o execution, of their estate, seisin, and possession to cestuique use. 
Vide ante, (B 1, 2.) . 

So, if there be any future or contingent use» a sufficient estate must 
remain in the feoffees to preserve such future use when it comes in esse. 

1 Co. 129, ISO. 1S7. a. 

And if by disseisin, or otherwise the particular estate be put to a 
right, before the contingency happens, and ' the particular tenant dies 
before entry, the feoffees after his death may enter and revive the estate. 
R. 2 Uol. 797. 1. 20. 40. Vide Estates, (B 13.) 

Or, rather all the estate is taken out of the feoffees, to supply the uses 
vested, or when they come in esse* Pol. 385, &c. 

But ^he feoffees are only organs or instruments to complete the con- 
veyance, and their seisin continues only for an instant. Pol. S93. 

And therefore the wife of the feoffee, &c. shall not be endowed. 

So, if the feoffee be attainted for treason or felony, committed before 
the feoffment, it shall not be forfeited to the king. Semb. cont. Mo. 
!96. 

So, by the st. 27 H. 8. 10. allright, interest, &c. of the feoffee him- 
self to the estate is saved. 

And therefore, if a lease be to A. and B. in trust for anotlicr, and 
afterwards a feoffment, &c. is made to A. and others of the same land 
to uses, the lease shall not be merged. R. Mo. 196. 

If a lessee for years be made tenant of the freehold, and tenant to tlie 
macipe for a common recovery to an use, his term shall not be merged. 
R. 1 Sal. 241. Acc. 1 Vent. 195. 

If a lease for years be made by fine to the feoffee by him who has a 
contingent use" in remainder, it will be good \ for no use remains in the 
feoffee ; and when the contingency happens, so much of the estate only 
aji'ises to him, as is sufficient to convey the use to him in remainder, 
and the lease U not disturbed thereby. R. Pol. 64. 66. 393. 

(I) (Dlldat tbe ceieitutque uieie, [anO toliat fie mag Do.] 

By the St. 27 H. 8. 10. cestuique use is immediately seised and in 
actual possession. Cro. El. 46. 

And therefore shall have assise, or trespass, against a stranger, before 
entry. R. Cro. El. 46. 

[If a bond be given by C. to A. in trust for B., in an action on the 
bond by A., C. may set off a debt due from B., though the trust does 
not appear on the face of the instrument. 1 T. R. 621. Id. 622.] 

[A devise in Tee to trustees, without any specific limitation to ccstiiique 
trust, gives him a fee. 8 T. R. 597.] 

[The possession and receipt of the rent, issues, and profits of a trust 
estate by cestuique trust for more than twenty years after the creation 
of the trust, without any interference of the trustees, when such pos*> 
session, 8cc. is consistent with, and secured to the cestuique trust by 
the terms of the trust deed, is not advert to the title of the trustees sn 
as to bar their ejectment against the grantees of the cestuique trust 
braught after the twenty years. 8 East, 243.] 

5 Cthc 
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|[The doctrine dlot tbe legal estate cannot be set up at law by a 
trustee against his cestoiqae trust, 1 T. R. 600. 735. 760., has hem 
solemnly repudiated. < 5 East, 1S8. 8 T. R. 118.] 

[The legislature, in |)assing the statute 1 Ric. S. c. 1., only intended 
that where a person haring an estate in possession, conveyed it to a 
trustee to his own use, and afterwards conveyed it away to a purchaser, 
he should not set up the estate in bis trustee against the purchaser. 
7 T. R. 43.] 

[SemUe, that a Aona fide lease made by an equitable tenant in tail, 
will prevent the trustees in whom the legal estate is vested, from reco- 
vering in ejectment against the lessee $ although, iF the lease be granted 
under suspicious circumstances of fraud and imposition, the trusteeil will 
not be barred 1 H. Bl. 446. But see the decisions cited ifi the note 
at the end of the case.] 

(K) ILimitation of u0ejG^. 

(K 1.) What consideration will be sufficient. 

To a limitation of uses, upon a bargain and sale, or covenant to 
atand seised, there must be a sufficient consideration. 

What will be sufficient, vide Bardin an*d Sale, (B 11.) 

What upon a covenant, vide in Covenant, (G 3, &c.j 

But in a conveyance which o})erates by transmutation of the posses- 
sion, as, a fine, feoffment, &c. die will of the parties is sufficient without 
other consideration ; and therefore, if a man in consideration of blood, 
&c. levies a fine to the use of B. his bastard, it is sufficient, in a fine, to 
raise the uses to B. though he was a bastard. 2 Rol. 791. 1. 15. 

If a man in consideration of marriage levies a fine, or makes a feoff- 
ment to the use of A. and B., &c. the use will arise, though the marriage 
does not take effect. II. Mo. 102. R. 2 Rol. 792. 1.40. R. 1 Leo. 
138 

If a man in consideration of lOOl. paid by B. makes a feoffment to 
him, to the use ol him and C., it is sufficient to raise a use to C.| though 
the whole consideration was given by B. 2 Rol. 791. 1. 20.. 

If a man upon a feoffment, &c. d^lares the use to the feoffee, the use 
shall be to him ; though no consideration, and the feoffor afterwards 
occupies for many years. R. 1 And. 57* Bend. pi. 20. 

(K 2.) To whom an use limited shall arise. 

If a man covenants with B. upon such an act to stand seised to B. and 
his heirs, and B. dies before the act performed, the use arise|( to the 
heir. R. 2 Rol. 794. 1. 45* Dub. Mo, 548. 

If the limitation is to A. and such wife as he shall take, and he after- 
wards marries, the use may well arise to such wife. II. per three J. 
Dy. cont. Mo. 96- D. Mo. 377- ^ 

If a feoffment is declared by another deed to be to the intent thaty 
after feoffee has enjoy^ for 100 years, the feoffor and his hmrs may 
enter ; this amounts to a decIaraUon of uses to him and his heirs, and 
afUr 100 years the heir may enter. R. Mo. 722. 

If a devise be to A. and his heirs upon a contingen(^, the devisor dies, 
the contingency lumpens after the death of A., his heirs shall take'. 
Jon. m 
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Jf-fi feqfim^t .be to the use of A. for life^ . remwoder tp, 9,’ in-fee j if 
AeTcfusesj the use shall be to the rennander-man immediately* R* 1 Oo. 
164?- b; 

SOf if a Qian covenants to stand seised to the use of B. for twenty- 
four, years, and. after the determination of the term to A.^ if the term 
does hot 'arise for want of a good consideration! A* shall take immic* 
'diately. R. ,1 0>. 152. b. Mp. 195. 

But generally ^herc a man raises an use by a covenant to stand seised^ 
if the; estate of one is void for want of a good consideration, he in re- 
mainder shall not take immediately ; for each estate arises upon its own 
proper consideration ; as, if a man covenants to be seised to the use of 
B. for life, and after his d^ath in consideration of 1001. to A. in fee; 
Jf B. refuses, or his estate is void, A. shall not have it till his death. 
K. iCo. 154.b. 

So, if the covenant be to the use of B. for twenty-four years, and after 
the end of those years to A.,' if the. estate for years is void, A. shall not 
take till the twenty-four years are expired. R. 1 Co. 154. b. 1 Leo. 
195. 

< To the use of B. till his age of twenty-one years, and after such age 
to A.; if B. dies, A. shall not take till B. would have attained his age of 
twenty-one years. 1 Leo. 195. 

{K 3.) When it shall arise by the feoffinent, .&c. or by a 
subsequent deed. 

* If a man makes a feoffment to the use of such person as he by his 
ivill shall appoint, the use arises by the feoffment, and the will is only 
declaratory. Co. L. 271. b. R. 6 Co. 17, 18. Mo. 280. 567. 1 Bui. 
200. Vide Devise, (O). 

And if he devi.ses the land by his will, it will be u sufficient direction 
of the uses. Dub. Mo. 476. 

But if the feoffment be to the use of his will, or to perform his will 
the uses are raised by the will, and not by the feoffment. Co. L. 27i . b* 
R. Mo. 280. Dub. Mo. 476. R. 6 Co. 18. a. 

So, if the feoffment be to the use of such person, and for such estate 
as he shall by his will appoint, and he devises the land by his will with- 
out reference to his power, where he has authority to devise, as well 
as. to dispose by declaration of the uses of the feoffment, the estate passes 
by his will. R. 6 Co. 18. a. Mo. 280. 567. 1 And. 246. 

^K4.) When it shall arise upon a condition, &c. performed. 

If A. tenant in tail conveys to B. and bis heirs, who re-conveys tec 
A. and his heirs upon condition of entry, if A. does not pay 300/. at 
^di a day, which was intended as a security for the said sum and in- 
terest, and afterwards A. suffers a recoveiy, and devises to D.; the re- 
covery operates upon the estate re-conveyed to A. in fee, not upon the 
estate to B. R. 1 Ch. R. 97. 

But if an use is limited upon an impossibility, it shall never arise; 
as, if a man covenants to stand seis^ to the use of B. after the end 
of the term which A. has in the same land; if A. has not any term, the 
use shall never arise to B. 1 Leo. 195. 

So, if on, use be lituited upon a cohtingdicy, vdiich never happens, 

it 
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it witf be void; asi if it is to A. if all his brothers aAcbibeiv issues' diie^ 
and one brother leaves issue. R. 2 Lev. 157. 

SO| if an use* be limited to A. and such wife as he shall afterwards 
marry, for their lives ; the wife he shall afterwards many shall not 
take; for she cannot take jointly with her husband, as the words im* 
^rt. R. 1 And. 42. 

So, an use will not arise by implication. Semb. Pal. 94. 

As, if an estate be to A. for life^ and after the death of A. and B. to 
C., no use arises to B. by implication. PoI» 94. 

(K 5.)* What shall be a settled use. 

All uses are in esse in possession, remainder, or reversion, or in c6n« 
tingency. 1 Co. 121. b. Vide Estates, (B 16, 17, 18.) 

If the use is raised by the feoffment, See. and vests in a certain person^ 
tftis will be a settled use. 

Though the consideration of the feoffment was fortuitous ; as, if a 
man covenants in consideration of a marriage with B. to make an assu- 
rance to the use of himself and B. See., and afterwards makes a feoftinent 
and levies a fine to the same uses, B. takes an estate, though the mar- 
riage does not take effect. R. 2 Rol. 792. 1. 40. Vide ante, (K 1.) 

(K 6.J What a contingent use. 

But if a man levies a fine of the manors of A. and B., viz. of At to the 
purchaser and his heirs, of B. as a collateral security for the purchase, 
viz. to himself and his heirs, till the manor of A. be evicted, and, af- 
ter eviction, to the purchaser and his heirs, the use to the pur- 
chaser is contingent, and does not vest till eviction. K. 2 llol. 792^. 
l.SO. 

If grantor of a rent of 20/. for security of payment levies a fine to the 
use, that if the rent be in arrear, the grantee may enter, if 10/. payable 
at Michaelmas is in arrear, he may enter ; for the whole is in urr^r, 
when any part is not paid at the day. K. 2 Rol. 799. 1. 35. 

But if the fine is to the use, that, if the rent be in arrear, and the 
distress for it replevied, the grantee may enter; and for rent in arrear 
before the fine there is a distress after the fine, and it is replevied, the 
grantee cannot enter. R. 2 Rol. 800. 1. 10. 

So, if a bargainee covenants upon payment of so much mon^ to 
stand seised, &c. the use does not arise upon tender and refusal, with-* 
out actual payment. R. Mo. 35. 

• (K 7.) A springing or resulting use. 

If a fine, feofiment, &c. be to another without consideration, or i;io 
use is declared, it shall be to the use of the feoffor, ike. Vide ante, 
(D 2.) Vide Executory Devise, in Devise, (N 16.) 

[And though lands be comprehended in the general sweeping clause 
of a deed of settlement, (to certain uses,) yet, if no use be declared of 
them, they descend to the heir. . Cowp. 9.] 

[But a declaration of uses not in writing will rebut the resulting use 
CO the conusor of a fine, in favour of the conusee. Doug. 26.j 

If it be by one seised to other uses, and without valuable considera- 

P p 3 tioD, 
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tkini or apon tnahiable omuidcration with notic^of the fiarraer vk&h ^ 
shall be to the first uses. Vide ant^ (D. 2.) 

If a fin^ feofiinent, &c. be to another upon valuable coiiisidera|fion/ 
the use results to the feofifee, &c. 

So, if a man makes a feoffment, &c. and declares the use to himself and 
A. his wife after their marriage, the use will well arise to A. upon such 
contingency, via. tliat the marriage shall takeeffbct ; for till the marriage 
the use results to the feofior and his heirs. R. 2 R^. 791. 1* S5- 

So, if a man covenants, in consideration of his marriage with A*, to 
stand seised to the use of himself and A. till marriage, the use does not 
arise. R. 2 Rol. 792. 1. 50. Vide Covenant, (G 5.) 

If a man covenants to stand seised after his death, the use results to 
the covenantor for life, and does not arise to the uses limited till his death. 
Semb. 1 Co. 154. b. 2 Lev. 77 

So, if he covenants to stand seised after so many years, or after any 
other contingency. 2 Leo. 195. Pol. 65. 

So, if a feoffment l>e to the use of the right heirs of B. after his death, 
the use arises after the death of B. to his right heirs, atKl in the interim 
io the fbofivH*. Semb. 1 Sal. 225. 

Or, to the use of C« after the deaths of A. an^ B. Pcd. 59. 65. 95» 

So, if ho ooveuants to stand seised to the use of his mother in fee, if 
he himself dies without issue ; for the contingency happens upon his 
death. Pol. 550. 

If A. settles an estate to the use of B. after the death of him and his 
wife without issue, if the wife dies without issue, living A., the use 
to B. will be good ; for the use results to B. during his life. 2 Ver. 
$12. 

If A. makes a feoffment to the use of himself for life, and then to B. 
his intended wife, till their son attains tlie age of 21 years, and after- 
wards to B. for so long time as she continues sole ; if A. dies without 
]s%ue, B. shall have it for her life. R. Dy. SOO. b. Mo. 15. 

But an estate does not arise by way of a springing use, after a death 
without issue. R. Skin. 352. 

So, if husband and wife, seised in right of the wife, levy a fine to 
the use of the heirs ot the bodyjpf the husband upon Ids wite begotten ; 
the use does not arise to the heirs of the body of the husband, after the 
death of husband and wife, as a springing use. K. 4 Mod. 153. 
Ca. Pari. 105. 

So, an use does not arise by implication to the husband for bis life ; 
for there can be no use by implication, but to the person who had the 
use before, and this was the wife only* R. 4 M^. 154* Ca. Pari* 
105. 

So, if there be a present limitation of 'a use, whidi the cestuique use 
camiot take in presenti, it shall not arise to him, as a springing use in 
futuro ; as, if a fine, &c. be'to the use of the right heirs m B. who is 
alive, the use shall never arise to his right heirs. 1 Sal. 225. 

[If baron seised in fee of' lands in A., and feme s4ii|ed in fee of lands 
in C., before marriage, settle the whole to the baron for life, remainder 
to the feme for life, remainder to the childreD of the marriage for such 
estates, &c. as the feme shall appoint ; and for want of such apppint*^ 
ment, to the children equally, and their heirs, as tenants in common t 
and for want of such issue, to such persons and uses as the feme shall 

appoint; 
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^point; and Bar wpnt of auch af^intment, aa to the lands in to 
tna heirs of the feme, and as to the lands in A. to the heirs of the baron » 
if the baron die, leaving one son only, and die feme appoint the 
whole to him by her will ; but if he die without issue, and under , the 
whole to strangers; then if the son die under age and without issue, this 
is either a gora appaintment, or, if it be not, it is a good executory 
devise of the feme’s resulting use in the lands in C. ; but if the appennt- 
ment be bad, the heir, on the part of the baron, has tide. I Wils. 
270.] 

[A* by will devised to trustees to the use of B. for life, remainder to 
trustees, &c. remainder to the first and^other sous of B., remainder to 
the daughters of B., remainder to the use of sucli person as he should 
appoint by deed; and afterwards by a deed (in which ho incited the 
w'iil) he appointed the same premises after die deadi of B. and failure 
of her issue, to the use of the first and other sons of C.” &c. B. after- 
wards died without issue ; holden, that the limitations created by the 
will and the deed could not he united, and that the limitation in the 
latter, to the first and other sons of C. &c. was too remote to take ef- 
fect, being after a general failure of issue of B. 5 T. K. 92.] 

[By de^ and fine an estate was limited to the use of the husband for 
life, remainder to trustees and their heirs during his life to preserve 
contingent remainders, remainder to the wife for life, remainder to the 
trustees and their heirs (not saying ** during her life”) in trust to sup- 
port the contingent uses and estates thereinafter limited, reniaimler to 
the first and other sons in tail, remainder to the wife in tail, remainder 
in de&ult of issue to such persons and for such estates as she should ap- 
point, &c. It was holden that the trustees took a legal estate in fee after 
the determination of the wife’s life-estate, and that all tlie subsequent 
limitations were trust-estates. It was holden also, that an appointment 
by the wife to the use of the right heirs of the husband could not unite 
witli the antecedent life-estate of the husband, but could give only an 
equitable estate to the person who at his death should answer the de- 
scription of his right heir. 7 T. R 942. Id. 438.] 

[Where after a devise to one for life the devisor limited the estate to 
trustees and their heirs in trust to preserve contingent remainders, and 
to permit tlie tenant for life to take the profits, with remainder over on 
bis decease ; and he afterwards gave other estates for lives with several 
remainders over, and after each estate for life he interposed the s.une 
^tate to trustees and their heirs ; it was holden, that this shewed his 
intent to be th^t the estates to the trustee should be confined to the lives 
of the several tenants for lives, and consequently that those in remain- 
der took legal estates, there being no other circumstances in the will 
to sliew a contrary intents 7 T. U. 433.] 

[There may be any number of springing uses*within twenty-one years 
after lives in being. 2 Ves. jun. 241.] 

(L) 00(0 } dots HcdtroseD. 

(L 1.) By feoffinent, &c. 

To every use there are two incidents inseparable ; privity in estate, 
'expressed or implied; and confidence in the person, express or im- 
plied. 1 Co. 121. b. Vide post, (L 6.) . 

P pi 


And 
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And therefore, « a feofiinent, upon valuable consideration without ncM 
tice, destroys the uses. Vide ante, (D 2.) 

So, a disseisin, or entry, &c. by such as cannot stand seised to uses* 
Vide ftnte, (F). 

So, by destruction or merger of the particular estate before the con- 
tingency happens, tlie contingent uses in remainder will be destroyed 
or defeated. Semb. Dy. 340. 1 And. 314. Vide Estate, (B 15.) 

So, if a man raises an use by covenant, &c. 

So, if he covenants to be seised to the use of B. in consideration of 
marriage with his daughter, and before the marriage B. disseises the 
covenantor, and makes a leofiinent, and then the covenantor re-enters, 
and the marriage takes effect, the uses were destroyed by the fcoifment. 
R. 1 Co. 174, b. 

So, if a man covenants to stand seised to him and his heirs till the 
mttrriage of his son, and then to. himself for life, then to the son for 
life, remainder to die wife and the issue of such marriage, and before 
the marriage devises the land, this prevents the use arising. Semb. 
Mo. 733. 

So, if a man covenants to stand seised to the use of his son for life, 
and afterwards to such wife as his son shall take, and before his son’s 
marriage makes a lease for years, and then the marriage takes effect, 
the lease is a revocation of the uses upon the covenant durmg the term; 
for the wife shall (ake subject to the lease, which was made bv the co- 
venantor before the contingency. R*. 2 Rol. 793. 1. 30. R. coni. 2 Cro.. 
169. 

So, if he makes a lease to commence at a future day. Dub. 2 Rol. 
794. 1. 10. 

So, if there be a fine of the manor of B. to A. and his heirs, and of 
the manor of C. to the conusor till eviction of the manor o K. by his 
wife, and then to A. and his heirs, and A makes a feofftnci.t of the 
manor of B. before eviction, which afterwards happens, such feoffment 
destroys the contingent use of the manor of C. Dub. 2 Rol. 795. 1. 40. 

So, if the conusor was attainted of treason before the eviction, the 
contingent use of the manor of C. is destroyed. R. Mo. 375. 

But, if a covenantor to uses grants his reversion in fee to another, 
who has notice of the former uses, this does not destroy the uses ; for 
the grantee shall be seised to the first uses. R. 2 Rol. 796. 1. 5. Vide 
antci (D 2.) ^ 

So, a devise of rent, annuities, &c. out of the land, by the covenantor, 
before the contingent uses arise, docs not destroy them. Semb. Mo. 
733. 

So, if an use be to A. for life, remainder. to others, &c., a feoflhient 
or other act by A. does not destroy the subsequent uses (except where 
the particular estate is destroyed) where the contingent uses in remainder 
depending upon it arc not vesteth Vide Estates, (B 13. 15.)’ 

As, if ail use be to A. for life, remainder to his first son, and before 
his birth A. makes a lease for years, the son, born after, shall avoid the 
f lease after tlie death of A. 2 Rol. 794. 1. 20. 

If an use be to the heirs male of B. by a second wife, and the cove- 
nantor di^, a fine by his heir does not destroy the uses. 2 Lev. 75. 
Vide post, (L 6.) ^ 
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(L By a power of revocation. ~ shall be a 
good one. 

S09 to estates raised by limitation of a U8e» a power of revocation 
may be annexed, and it will not be repugnant to the estate ; as, if a 
man covenants to stand seised to the use of himself for life, and after- 
wards to his son in tail, with remainder over, proviso, that it shall be 
lawful for him, during his life, to revoke those uses, and limit new uses. 
Co. L. 237. a. SCa. Ch. 66. 

So, if he makes a feoftment, or levies a fine, or suffers a recovery to 
the use of himself for life, with remainder, &c. and adds such a proviso. 
K. Mo. 610. 

So, if he levies a fine, or suffers a recovery to uses, with a power of 
revocation, and afterwards, by indenture, revokes them, and limits new 
uses with a power of revocation, this second power is good ; for the 
whole springs out of the recovery. R. 2 Rol. 262. 1. 35. Lane, 119. 

So, the power of revocation may extend only to part of the use ; as, 
if a feoffment be to the use of the feoffor for life, with divers remainders 
over, proviso, that he may revoke the use to himself for life, and limit 
it to another, and that the remainders shall stand, it will be good. 
Semb. 2 Rol. 262. 1. 30. 

It may extend to a revocation of contingent uses, as well os uses 
in esse. Vide post, (L 4.) 

So, he may limit a power to a stranger to revoke. I Co. 174. a. 

(L 3.) By what words. 

And any words wliich shew the intent of the party are sufficient to 
create such power of revocation ; as, if it be said, and if the said A. 
shall make an estate in fee or tail, &c. then the use shall be, &c. without 
saying of what land, it will be a good power ; for it shall be intended of 
the land in the indenture. R. 2 Rol. 262. 1. 40. Vide ante, (D 1.). 
Poiar, (A 2.) 

So, if the words are, it shall be lawful for B. to alter, change, &c. any 
use and limit new, it is sufficient, without saying that he sMl have 
power to revoke. R. Mo. 611. 

Or, it shall be lawful to limit new uses, and afterwards the fine, &c. 
shall be to the new, and not to the old uses. Mo. 61 1. 

Or, that after altering, changing, &c. said uses, the fine shall be to 
the uses newly limited, &c. Mo. 61 1. 

So, if tlie words are, that by any deed he may alter, &c. and after 
such altering, &c. uses may cease, and, after such time, the feoffees 
shall stand seised to such new uses as shall be declared, See. the party 
may revoke, and by the same deed limit new uses. R. 6 Co. S3. 

If the power is in another deed, executed at the same time, it is 
tantamount as if it was in the same deed by which the uses are limited. 
1 Vent. 279. 

So, if the power be to revoke and limit new uses, he may revoke and 
limit new uses, with the like power ioties quoties^ which all spring out 
of the same settlement. R. 1 Sid. 343* R. 2 Rol. 162. 1. 35. Semb. 
Lane, 119. Per B. R. upon a case refeiTed by Harcourt Ld. Chan- 
cellor. Eq. Abr. 342. 

But if a power of revocation be given, without mention of a power to 

limit 
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limit new usest though he may revoke, he cannot limit new useei 
1 Vent. 198. D. Lane, 1 19. R. 1 Sid. 344. 

So, if a power be given to revoke and limit new uses, and he revokes 
and limits new uses with power of revocation, and afterwards by a third 
indenture, revokes and limits other uses, the last uses are not warranted 
by. the first indenture, from which all the uses spring. Lane, 1 19. 

For if a man has power to revoke and limit new uses, he can make a 
revocation only once, if he does not give himself a subsequent power to 
revoke by the deed of revocation. 1 Co. 173. b. R. £q. Abr. 342. 

(L 4.) How a power of revocation shall be executed. 

A person, who has a power of revocation, may shew his intent tarn 
rebm ipsis qmm verbis ; and therefore, if the power be, that if he is 
determined to revoke, he by indenture may revoke and limit new uses, 
&c., and he, upon marriage with a second wife, covenants to stand seised 
to the use of himself and his second wife, and the heirs of himself, 
though there be no express signification of his determination to revoke, 
yet the revocation is good, and the new uses well limited. R. 2 Rol. 
363. 1. 10. 10 Co. 144. 

What will be a good revocation, vide Poiar, (C 1, &c.) 

So, if he by lease and release conveys to other uses, the former uses 
are revoked. II. 2 Rol. 263. 1. 25. R. Cro. Car. 472. Jon. 393. 

So, if a man, who has power of revocation by an indenture sealed 
in the presence of three witnesses, covenants by an indenture scaled in 
the presence of three witnesses, to levy a fine to other uses, and levies a 
fine accordingly ; though he does not take notice of his power, it will 
be a good revocation ; for though by itself the indenture, by which he 
covenants, does hot make a revocation, because it does not pass any 
estate, nor raise any use, and th6 fine is no revocation, for it is not 
sealed before three witnesses ; yet both make only one conveyance, and 
it is a good revocation. R. 2 Lev. 149. 1 Vent. 279. Ray. 239. 

Carth. 25. 

So, if tenant for life, with such a power of revocation, levies a fine, 
and by deed, more than a month after the fine, declares the uses of the 
fine to himself in fee, it will be a revocation ; for the fine and deed make 
one conveyance, and therefore the fine does not extinguish tlie power. 
R. cont. in B. R* but it was reversed in the Exchequer. Per six J. 
two cont. Catth, 22. 

So, if he makes a lease for years to A. and a month after releases to 
him and his heirs. 

So, if he releases to another and bis heirs, and the lessee attorns ; 
for the release does not enure as a grant, but as a declaration of uses. 
R. Jon. 393. 

' So, if the power be, that if he by writing signify and declare, in ex- 
press words, bis intent to revoke, &c. the uses shall be void, and after- 
wards he by his will, without taking notice of his power, devises the 
land to others, this will be a revocation, for his last disposition to dif* 
ferent uses shews his intention to revoke. R. Ray. 301. 

So, if an estate be limited to A. and the heirs mole of his bodjy, with 
d power to revoke, and the next day, reciting that he has given .to A. 
and his heirs male, he revokes and Uniits to nim and lus heirs male, 

(with- 
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(without sayingi of the body,) provided that he pay 1500/. to his datigh* 
ter, it will be a revocation# though the a^tate given to A. is inisrecited, 
and there is no reference to the settlement. R. Skin. 324. 

* If the (K>wer be to revoke, alter, and avoid, 5tc. and by deed he 
says, that his intent is to revoke, alter, or avoid, without saying that 
he doth revoke ; yet it will be a good revocation. R. Mo. 631. 

If a man recites his power impcrfectlyi and afterwards revokes, it 
will be good. R. 3 Lev. 213^ 

If the power be, that if he fay writing, subscribed and sealed by him 
before two witnesses, signifies his intent to revoke, the uses shall cease, 
and by will, without taking notice of his power, he devises to other 
uses, it will be a revocation. R. Ray. 301. 

If the power be to revoke by deed or will under hand ami seal, a re- 
vocation by will, though not sealed, is good. 2 Rol. 262. 1. 15* 

3 Keb. 551. Win. 83. 

If it bo to revoke by deed, a revocation by leaseand release is good, 
though they are two deeds. 1 Lev. 150. Vide Poiar, (C 3.) 

If it is to revete by writing under hand and seal, delivered in the 
presence of threo^itnesses, a revocation by will under hand and sed, 
published in the presence of three witnesses, is sufficient, though deli- 
very seems intended ofadeed. R. Hob. 312. 1 Vent. 280. • R. Lit. 

111. Win. 83. » 

If to revoke by writing under hand and seal, a fine with a deed to 
declare the uses is sufficient ; for they make only one conveyance, though 
either of them by itself would be insufficient. 4 Mod. 265* Skin, 
35. 

So, a feoffment to such uses, though it is executed by livery, which 
is not in writing. Semb. Mo. 372. 378. 

If he has power to revoke and limit new uses, which he does; if he 
afterwards revokes them, he must pursue all tlie circumstances of the 
first power. 1 Vent. 198. 

So, a man, who has a power of revocation, may execute it for part 
of the land at one time, and for part at another time. Co. L. 237. a. 
R. 1 Co. 173. b. Mo. 618. R. 10 Co. 86. 

So, he may execute it for part of the estate at one time, and part at 
another ; as, for so many years at one time, and afterwards for the in- 
heritance. 2 Rol. 263. 1- 35. 

So, he may revoke contingent uses, as well as uses tn tssf . R. 10 CJo. 

86. b. 2 Rol. 792. Q. ^ , 

And by the same deed, by which he revokes, he may limit new 
uses ; for the old uses cease tj)So facto without entry or claim. Co* L* 
237. a. R. 1 Co. 174. R. 6 Co. 32. R. Mo. 682. 

And if he revokes without limitation of new uses, he will be seised 
in fee, as before, without entry or claim. Co. L. 237* a. R. 1 Co. 
174. R. Mo. 605. 610. 

IF he has a power to revoke and limit nw uses, he may limit ncfir 
uses, with a power of revocation, and so in infinitum, 1 Vent. )38. 

If, upon the first settlement, a remainder was limits to the king in 
fee, by a revocation by deed inrollcd, the remainder in the king and 
the other estates are revoked. R. Jon. 393. 

(L50 What 
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(L. 5.) What not 

But if a man covenants to stand seised, &c. and by the same indeiP^ 
lure covenants to levy a fine, and make other assurance to the same useSf 
and adds a proviso, that if he by writing, &c. revokes or otherwise Iw 
mits, &c« any of the uses or estates created by the same indenture, then 
he shall stand seised to such uses, &c. ; if he levies a fine, or makes a 
feoffinent to the covenantees for performance of the said covenants, to 
the us^ in the same indenture generally, this does not amount to a re- 
vocation ; for it was intended only for a furtlier assurance. R. 2 Roh 
795. 1. 10. 

When a defective revocation shall be aided in equity, vide Chancery 
(4 O 6.) 

So, if a man, by subsequent deed, explains the intent of the former, 
as, if the uses by the first deed are declared to the mortgagee lor secu- 
rity of money, and it is uilerwards explained by another deed, that the 
mortgagor shall take the profits in the mean time, this does not amount 
to a revocation. R. 2 Rol. 793. 1. 10. 

So, if a man, who has a power of revocation, makes his will, and 
devises the same estate to others, though his intent apf)ears to make a 
different disposition ; yet, if the will is not executed with all the circum- 
stances of the power, it will not be a revocation. R. 3 Ca. Ch. 66. 
Vide infra. 

The power of revocation is in the nature of a condition, and it cannot 
be effectual, if all the circumstances prescribed by the power are not pur- 
sued. R. 3 Ca. Ch. 66. « 

So, a power of revocation must be strictly pursued ; and therefore, 
if the power be, that he may revoke by deed indented, subscribed and 
sealed by him in the presence of three witnesses, all the circumstances 
must be observed. R. 10 Co. 144. a. . 

By a writing subscribed by three witnesses, a writing subscribed by 
two only is not sufficient. R. Lit. 23. 

If it be that he may revoke by writing sealed and delivered before 
three witnesses, a will delivered before three witnesses is not sufficient, 
though sealing is not essential to a will. Hob. 312. 

That by writing, &c. he may revoke and limit new uses, if he pleads, 
that he enfeoffed A. to such uses, and avers that the feoffment was by 
writing, it is not sufficient ; for it does not appear that the uses are de- 
clared by writing. R. Mo. 370. 391. 

If it be, that he may revoke by deed indented to be inrolled, this is 
the same, as by deed indented and inrolled; for it will be no revocation 
till enrolment. R. 1 Co. 173. b. 

Or, by deed inrolled in any of the king’s courts, and a subsequent 
clause says, that from inrolment in chancery the uses shall be revok^ ; if 
the deed is inrolled in B. R., yet the uses are not revoked till inrolment 
in chancery. R. 1 Co. 173. 

If it be, that he may revoke upon tender of a guinea, if a deed is exe- 
cuted to other uses without tender of a guinea, it will be no revocation. 

8 Ca. Ch. 70. 

If a power be by indenture to revoke upon tender of 10s. to A., and 
by another indenture tliere is a power to I'evoke the uses of other land 

upon 
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Yipon tender of to A#) tender of 20s. to A. to revoke the uses of bothk 

indentures is not good. . R.'9 Co. 106. b; 

If it be, t(x revoke upon tender to A. at Westminsteri tender therCf in 
the absence of A. and without notice to him^ is not good. R. Mo. 
.€02. 

, Yet the acceptance of the party may aid an improper tender; as if 
the power is to revoke upon tender of 12d. to A. in the Templeiandhe 
tenders, and A. accepts it in another place. Per Powel, 3 Ch. Ca: 68. If 
A. be privy to the deed; otherwise, if a stranger. 

So, a power of revocation, which depends upon a thing personal and 
individual, cannot be executed by another ; as, if a man covenants to 
stand seised to uses, with a proviso, that if he is minded, and signifies 
his mind by writing under his proper hand and seal, &c. he may revoke, 
&c. and afterwards he is attainted of treason, the king cannot make a 
revocation. 11. 7 Co. 13. a. 

Or, if he be minded, and declare such his intent by writing under 
hand and seal. R. 1 Vent. 129. I Mod. 16. 1 Lev. 279. 

Or, proviso, that if he tender a ring, &c. to the said W. declaring his 
intent to be to revoke ; for it is personal. Dub. for the court was di- 
vided. Latch, 25. Jon. 134. Acc. 1 Vent. 129. 2 Rol. 393. 

But it* the power be to revoke upon tender of a gold ring, &c. and 
he, who has the power, is attainted of treason, the king may make the 
tender. R. 7 Co. 13. 

And the king may depute others by letters patent to make the ten- 
der. 7Co. 12.a. 

And their tender and certificate to the exchequer is sufficient without 
office. 11. 7 Co. 14. b. 

And immediately upon the tender, the uses are determined and null. 
7 Co. 14. b. 

. Yet the tender must be in tbe life-time of the person attainted. 1 Vent. 
132. 

' So, if the power recites, that he being apprehensive that cestuique use 
may be prodigal, &c. and tliercfore he will keep tbe reins in his own 
hands, and intends, if he offers a ring with an intent to revoke, &c. the 
uses shall be revoked, if he is attaint, &c. the king may make tender of 
the rin^, and thereby revoke ; for the recital is only a flourish, and the 
. tender IS the substance. R. 7 Co. 13. 

(L 6.) When a power of revocation will be extinguished or 

destroyed. 

.• If a man who has a power of revocation, before execution of his power, 
makes a feoffment, levies a flne, or suffers a recovery of the land, it de- 
stroys and extinguishes his power. Co. L. 237* a. R. 1 Co. ^112. R. 
1 Co. 174. Vide Poiar, (D — E). — Ante, (L 1.) ^ 

• Anddiis power of revocation, as well as of limiting new uses, will be 
extinct. R. 1 Co. 112. 

So, ^if he levies a fine, and aflerwards by deed, with all the circum* 
stances, of the power, declares the uses of the fine, the power is extinct ; 
for the power cannot be revived by a subsequent deed, which was ex- 
tin^ished by the flue before. Adm. 1 Vent 280. R» per three J. 
Withens. cont. 1 Vent. 363. 371. But this judgment was afterwards 
severs^ by six J. against two in error, Cartih, ^8. 


So, 



590 


USE& 


if lui mmkm • leue for life or odirr estate of freehold, Ms eok* 
pends the power, so that he cannot revoke daring die life* R* 2 RoL ^ 
96d* h 4a per one bnt dub. by another, if the power was not extin- 
giihhed. 1 Vent. 42. 

So, if he makes a lease for years, and levies a fine for confirmation 
of the lease, this suspends the power during the years. Mo. 618. (Vide 
infra.) 

If he makes a lease for years, and the lessee attxims, and be srmonth 
afler grants the reversion to the lessee, it will be a revocation; for though 
tba Mae sospends his poa-er, the grant of the reversion does not enure 
as a gran^ but as a declaration of a new use. R. Jon. S93. 

Scs if be relea^s his power to him who has an estate in the land, in 
possession, reversion, or remainder, the power is extinguished, and the 
estate defeasible by the power is made absolute. R. 1 Co. 113. a. 
174. a. 

Though the power be future, viz. to revoke after the death of B. with- 
out issue. Semb. 1 Co. 1 12. b. 

So^ a defeasance by the parties to the same deed may annul the 
.power. K. 1 Co. 113. a. 

But if a man has no interest in tlie land, nor will have by cesser of 
the estate, his fine or feoffinent, being collateral to the land, does not 
extiBOTish his power ; as, if A. upon a feoffinent reserves a powder to B. 
to make a revocation, &c. a fine or feoffment of the land by B. does not 
extinguish his power. Co. L. 237. a. 1 Co. 174. 

Nor, his release. 1 Co. 174. a. 

If A. eovenants to stand s^d to the use of the heirs male of his 
bodv by a second wife, and dies, a fine or recovery ^y his son and heir 
byAe first venter does not destroy the power of revocation or the con- 
tingent uses. Adm. 2 Lev. 75. 

So, if a man who has power of revocation, levies a fine,^or makes 
a feoffment of part of a land, it extinguishes his power only for that 
part. R. 1 Ca 174. Co. L. 237* a. 

But if a man, who has a power of revocation, makes a lease for years 
pursuant toa power in the same oonveyance, this does not suspend his 
power of revocation as to the reversion. R. Mo. 788. Jon. S93. 

1 Rol. 473. 1. 10. 

So, if he makes a lease for years not in pursuance of a power. Mo. 
614v Per Walmsiey. Mo. 618. Dub. Mo. 788. R. 2 Rol. 263. 

]. 30* Cro. Car. 472. Jon. 393. 

So, if the power be to make another estate in fee or tail, a covenant 
to etatid seis^ to the use of his wife for her life, does not alter his 
power. R. 1 Ch. R. 118. 

So, if a man, having an estate for life, witli a power of revocation, 
by de^ covenants to levy a fine to such uses, and afterwards levies a 
fine accordingly, this does not extinguish his power, and tiie whole 
makes but one conveyance. R. 1 Vent. 279. Ray. 239. 2 Lev. 149* 
Skin. 85. 184. 

[Wherever k appears diat a satisfied term is still outstanding, and 
not assigned to the owner of the iidieritance^ he cannot sue at law fee 
the premses, by ejectment or otherwise. 7 T. R. 48.] 

[A satisfied trust akali be taken to be » trust for the benefit of the ^ 
heir at law. 1 T. R, 760*] ...» 

(M) miiat 



WTuU uses are suppressed as superstitious. 

(M> (oat^t Uiere$ are anppreaaeti aa auperjstftfotar. 

By the st. 23 H. 8. 10. (which was the first statute against supersti* 
tious uses) all feofiinents> &c. to the use oF pariah churcliesi Sec. to have 
jwpetual obitsy or find a priest, &g. are within the mischief of aliena* 
tion in mortmain, and therefore all such or like uses above twenty years 
shall be void. 

By the St. 1 £d. 6. 14« all lands, rents, &c. to find stipendiary priests, 
&c. or for maintenance of anniversary ohils^ or like purposes, or any 
light, lamp in church, &c. shall be vested in the king; andifbiit 
part of the issues go to maintain such anniversary obit^ lamp, &c. the 
king shall have the same in the nature of a rent*chargc, &c. 

Lands in tail, or for life, for sucli superstitious use, are within the 
statute, as well as estates in fee or for years, which only are menrioned# 
R. 4 Co. 106. b. Godb. 309. 

So, lands given to a wile, &c. for such intent, and it will not be in-' 
tended in consideration of blood, he, K. 4 Co. 105. 

So, land given to a son, upon condition, that if he does not &id, 8ec. 
the feoffor may enter, though it is not said, to the intent to find. K, 

4 Co. 107. a. 

So, if land is given to a parson and his successor to find, and he leases 
for life, and with the rent finds, &c. till the st. 1 £d. 6. made^ the king 
or his patentee may enter. R. Dy. 337. b. 

So, if land be given, that prayers be made for the soul of the deceased, 
it will be within the statute, which says, or like uses. R. 4 Co. 1 12 , . 
113. iRol. 417. 

Though the prayers are to be made in Drapers’ Hall, &c. and not in 
a church or chapel. 4 Co. 1 14. a. 

Or, by the prisoners in Newgate, upon the anniversary of his deatli. 
4 Co. 1 16. a. 

Or, for maintaining a popish priest. 2 Vern. 266. 

If land of 20/. per ann. is given to the intent to find a priest, &C* th#^ 
whole shall go to the king, though only 10/^ is to be paid to the priest. 
R. 4 Co. 109, 110. U 113. b. 115. b. R. Mo. 131. 264. 

So, if it be given to find a priest, and for twenty poor men, without 
ascertaining how much shall be to one, how much to the other* R. 
4 Co. 111. llS.a.b* 

Though 10/. was usually paid to the priest, and 10/. to the poor. 
R. 4 Co. 1 1 1. a. 1 1 3. b. R. Mo. 264. 

So, if it be given, with 10/. to find a priest, and with the residue to 
supply an use depending thereon ; as, the finding vestments, saying 
mass, &c. R« 4 Co* 112* 114. a. R. Mo. 129. 4 Co. 116. Latch, 
38. 

So^ if it be given to find so modi for one use, and so much for 
another (where all are si^erstitious), in whatever manner it is limited; 
R. 4 Co. 112. a. 

Or, given to find a priest, and that he shall find a grammar-school, 
and for it shall have 10/. for bis salary ; for the good use is derived out 
of the superstitious use. R. 4 Ca 113. a. 

If given to find a priest, who shall have 5/« per ann., and what remains^ 
to the repair of the church ; for the superstitious use is certain, the 
good meunceitun. R; Cro. Car^SM* 456* 


But 
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But if land o(20l, per ann. be given to the intent that .the feoifbea 
pay 10/. to a priest, only the 10/. is mven to the king. R. 4 Co. 1 10. b. 
llS.b., R. Mo. 694. 

Qr, if it be given to find a priest, and that he shall have only lOi^ 

S r ann., and the rest shall be for the poor. R. 4 Co. 110. b. R. 
o. ISl. 

Or, given to raise 10/. for a priest, and to find vestments, &c. though 
it does not ascertain how much shall be for that purpose. R. 4 Co. 
109. b. Mo. ISl. 

Or, Black Acre be given for an obitf and White Acre for the obit and 
poor; proviso, that if Black Acre does not raise 10/. for the obit^ it 
shall be supplied from White Acre. R. Cro. Car. 249. 

So, if by express words or implication, it appears that the residue 
was intended for the devisee. R. 4 Co. 1 16. b. 

So, if the whole land was intended for a superstitioqs use, but only 
a part was conveyed for that purpose, that part only shall go to the 
king, though the whole was employed for that purpose. R. 4 Co. 1 15. 

So, if land is charged with a rent of 20/. to find a priest, &c. the rent 
only shall go to the king. R. 4 Co. 1 10. b. 1 16. b. 

So, if money be devised to a dean and chapter to find a chantry, and 
they oblige themselves to do it, and afterwards purchase land,and employ 
the profits for a priest, &c. ; but there is no' settlement for such 
purpose; they are not given to the king. R. 2 Cro. 51. 

If land was given to find an o5iV, &c. but none was found within five 
years before the statute of 1 Ed. 6. the land was not given to the king. 
Dy. 368. 4 Co. 114, 115. 

So, uses limited since that statute are not thereby given to the king. 
Per Holt, M. 4 W. & M. 1 Sal. 163. 

So, chantries in reputation, without colour of legal foundation, are 
not given to the king. R. 4 Co. 107. b. 108. b. 2 Cro. 51. 

Otherwise, if there was colour of a good foundation, though it be 
defective. R. 4 Co. 108. a. 

So, a devise upon a trust for a superstitious use, though it is void ; 
yet it does not result to the heir, or to the king, but it shdl be applied 
to a good use. R. 1 Sal. 163. 2 Vem. 266. 

As, if it be for independent lectures. 2 Vern. 267. 

Or, for presbyters to promote tbediscipline of the church of England 
in Scotiiand. R 2 Vern. 266. 

(N) Ctai’itable ujeietf. 

(K !•) What are.— Relief of the poor. 

But charitable uses were not g^ven to the king, nor suppressed by 
the St. 23 H. 8. 10., nor by the st. 25 H. 8. 26 H. 8. or 28 H. 8. 
which take away the authority of the pope, nor by the st. 27 H. 8. 
SI H. 8. 87 H. 8. or 1 Ed. 6. 14. which suppress abbies, chantries. 
Sec. B. 1 Co. 24. Porter, B. 4 Co. 111. a. 

And therefore, by thest43.£l. 4. commissioners maybe to inquire of 
and redress tlie misemployment, &c. of lands, goods, &c. gpven for the 
charitable and godly uses therein rehearsed. 

And in the same statuteit'is dilowed,for a good and diaritable use, 

if. 
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if lands, goods, Sec. are ^ven. Sec. for the relief of aged, impotent; and 
poor people. 1 Co. 24>. a. 

So, if the gift be to tlie poor of such a parish, w^ithout saying, that 
they are aged or impotent; for poverty of itself is sufficient. Duke^ 
1S2« 

Or^ to such an hospital. Ibid. 

Or, to all not assessed to the subsidy; for they are poor. Ibid. 

So, in whatever manner the relief be; as, if it be to provide bows 
and arrows for the children of the poor ; for it is an easement to the 
parent, who ought to find them. Ibid. 

For erecting cottages for the poor, with four acres of land to each. 
Ibid. 

For making conduits to alms-houses. Ibid. 

For building an house in which they may take alms. Ibid. 

Or, maintaining a common laundress in an hospital, &c. Duke, 
132. 

Or, a chaplain for prayers, &c. Ibid. 

So, for providing arms for their defence. Ibid. 

Or, increase of diet upon festivals, &c. Duke, 133. 

But it shall not be allowed for a good use, if it be for relief of all 
the aged and impotent in such a parish ; for that comprehends the rheh 
as well as the poor. Duke, 132. 

Or, to the poor in general. Ibid. 

Or, to the religious, when the time permits, and in the interim for 
the poor. Duke, 133. 

So, if it be for weapons for the poor: for they are not necessary. 
Duke, 132. 

For putting up scats for begging; for it is unlawful. Duke, 135. 

Yet the chancery may settle such uses as the commissioners, by the 
St. 43 El. cannot. U. 2 Lev. 167. ' 

[If one grants a rent-charge of 20/. per ann. for a charity, toward 
the support of poor old men, and then grants the lands, &;c. to A. and 
his heirs, the heir of the grantor of the charity, and not the grantee of 
the lands, shall nominate the old men. 3 P. W. 145.] 

(N 2.) Soldiers or mariners disabled. 

So, by the st. 43 Eliz. it is rehearsed, and will be allowed for good, 
if the gift be for the maintenance of sick and maimed soldiers and ma- 
riners. 1 Co. 26. a, 

4So, if they are sick or maimed, in the disjunctive. Duke, 134, 

If he served as an officer or common soldier, priest or volunteer. 
Duke, 133. ^ ^ 

As, a servant, victualler, artificer, pilot, &c. in a merchant’s or king’s 
ship. Duke, 133. 

Though the soldier or mariner be an alien. Ibid. 

But the statute does not extend to soldiers beyond the time of their 
sickness. Duke, 134. 

To the wife, issue, or servanto of a disabled soldier or mariner. 
Duke, 133. 

To bargemen, wherrymen, owners of, or passengers in, a ship. 
Duke, 133. 

Nor victuallers, &c. who voluntarily attend the army. Ibid. 

VoL. VIL Qq 
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If he be^ maimed in a foreign ship or service. Ibid. 

Or, by way of punishment for an ofiPence. Duke, 

(N 3.) Schools. 

So, if a gift be for schools of learning, free-schools, or scholars in 
the university. 1 Co. 26. a. 

Schools for writing, languages, music, mathematics, &c. for they are 
schools of learning. 

If it be for furniture, &c. of the house, &c. provision for the master^ 
usher, &c. Duke, 134. 

But the statute does not extend to schools for dancing, fencing, &c. 

Ibid. 

Or, for instructing in the catechism ; for this is a matter of religion. 
Ibid. 

Or, such as are not free-schools. 2 Vern. 387* 

Nor, to a gift for scholars in any other place than Oxford and Cam- 
bridge ; as, in the college of physicians. Duke, 134. 

Or, in Oxford, Cambridge, or elsewhere, at the discretion of the 
feoffees. Ibid. 

(N 4.) Bridges, &c. 

So, if a gift be for repair of bridges, ports, havens, causeways, 
churches, sea-banks, and highways. 1 Co. 26. a. 

And such gift will be good, though another be bound by covenant or 
prescription to repair. 

If the gift be for the repairing of a common pond or watering-place. 
Duke, 135. 

For lights to direct ships to the haven. Ibid. 

(N 5.) Orphans. 

So, if a gift be for preferment and education of orj^hans. Duke, 135. 
Or, of a bastard ; tor he has no parent. Ibid. 

So, if it be for horses to instruct orphans, who hold in chivalry, to ride. 
Duke, 136. 

And a woman coniimies an orphan, though married, till age of con- 
sent. Duke, 135. 

But a servant or apprentice is no orphan ; for his master is vi loco 
parentis. Ibid. 

(N (i.) House of correction. 

So, if a gift be for die relief^ stock, or maintenance of a house of cor- 
rection. 1 Co. 26. a. 

Or, for building a house of correction. Duke, 136. 

(N 70 Poor virgins. 

So, if a gift be for die marriage of poor maids. 1 Co. 26. a. Cro. 
Car. 525. 

Or, for a wedding dinner, or apparel for them. Duke, 136. 

And it shall be allowed to such as are poor, though they have wealthy 
rclaUons. Ibid. 

But not to those who have rich parents, or lemcies. Ibid. 

Or, marry against their parents* consent. Ibid. 

Or, 
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Ori are incontinent. Ibid. 

So, provision for a wedding-ring for a poor virgin will not be a good 
use ; for the husband ought to provide it. Ibid. 

(N 8.) Decayed tradesmen. 

So, if a gift be for the support of tradesmen, handicraftsmen, and 
persons decayed. Duke, 136. 

As, if they become decayed by negligence, fire, fraud of servants, 
&c. Ibid. 

Bankrupts in custody after submission to the laws. Ibid. 

But the statute does not extend to tradesmen set up above five years. 
Ibid. 

Nor, to bankrupts who abscond. Ibid. 

Or, persons in decay by suretyship, &c. Ibid. 

(N 9.) Prisoners and captives. 

So, if it be for relief or redemption of prisoners or captives. Cro. 
Car. 525. 

As Christians captive to the Turks. Duke, 136. 

Persons in execution, or upon pramunire. Ibid. 

But the statute does not extend to persolis captive to a Christian prince 
in war. Ibid. 

To persons in prison for contempt. Ibid. 

Nor, to the wife or issue of a prisoner. Duke, 137* 

(N lO.J Aid of poor inhabitants, &c. 

So, if a gift be for the aid and ease of poor inliabitants, in payment 
of fifteenths, setting out soldiers, or other taxes. 1 Co. 26. a. 

8o, if it be to make hue and cry, watch and ward, &c. Duke, 
137. 

Other charities not superstitious. 

But the statute does not extend to a gift for discharge of subsidies » 
for they are not paid by the poor. Duke, 137. 

Nor, for discharging fines for escape, robbery, &c. Ibid. 

So, if a gift be for the provision of a preacher, &c. it will be a chari- 
table use within the-oquity of the statute. R. Poph. 139. Duke, 32. 
109. 

So, a gift for the maintenance of a chaplain or priest for divine service 
will be a charitable use, and in the direction of Chancery, though not 
within the power of the commissioners. Duke, 109. 2 Lev. 167. 

So, a gift for a lecture or sermon. 2 Ca. Ch. 18. 

For sixty ejected ministers. R. per commissioners 1689, and decree 
con t. reversed. 1 Ver. 249, 250. 2 Ver. 105. 

[A grant upon condition to repair a vault and tomb, and permit the 
same to be used as a family vault for the grantor and any of her family, 
is, as far as concerns the grantor’s own interest, not a charitable use ; 
as far as concerns her faipily, it is. 3 M. & S. 407. 2 Mars. 6.1. 

6 Taunt. 359.] 

S Revise to A. forlife, on condition that he convey the premises forth- 
to trustees for the use of a religious house, of which he is the 
preacher, to take place at his death ; thetestator expecUng that he would 
do every thing for carrying on the work of God in the said religious 
house, both in his life-time and a^r his decease. Held, that the life 

Q q 2 estate 
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estate to A. was not a devise to a charitable use, and therefore not void 
under st. 9 Geo. 2. c. 36* though the subsequent devise was. 4 T. R«> 
964.] 

(Nil.) What shall be a good appointment to a charitable 

use. 

Iflandsorgoods are given, limited, appointed, or assigned to a cha- 
ritable use, it is sufficient, though it be not pursuant, in all respects, 
to the direction of the law; as, if the ^ft be to persons not capable by 
law to take ; as, if land be devised to the churchwardens of 
though they cannot take lands. Duke, 115. 139. Vide Chancery, 
(2 N 2.) 

Or, to the parishioners of D. or the parish of D. Duke, 139, 140. 

Or, parson and churchwardens to sell. Duke, 81. 

Or, parson and his successors, though he is no corporation. Duke, 
1S9. 

So, if it be to the poor of an hospital, though they are not incorpo- 
rated. Duke, 81.115. 

So, if 10/. per ann. be given for a sermon in A. without saying to 
whom. II. 2 Ca. Ch. 18. 

So, if it be to a corporation, which is misnamed. R. Ca.Ch.267« 

Or to n corporation to the use of another ; though a corporation can- 
not be seised to an use. Duke, 81. 138. 

To an idiot, feme-covert, bankrupt, recusant, &c. Duke, 188. 

To such charitable uses as he had by writing directed, and no such 
writing is found, it will be a good appointment, and the king may direct 
the application upon a bill in equity. R. 1 Ver. 225. 

So, if he gives the surplus of his estate for the good of poor people for 
ever, without saying whom. 1 Ver. 225. 

So, if a gift or appointment be made to a charitable use by an im- 
proper conveyance ; as, if land was devised before the st. 32 & 34 H. 8. 
though not devisable by custom. Per two J. Mo. 889. 

If a rent be reserved to A. for the use of the poor, though A. is a 
stranger. Duke, 140. 

If a copyhold be given to the use of the poor, &c. though there is no 
surrender. R. Mo. 890. Ray. 249. 2 Ver. 454. 

If a devise was by a feme covert, of goods, which she has as admi- 
nistratrix ; for an administrator had tlie goods to dispose in piot usm. 
R. Mo. 882. 2 Ver. 454. 

So, if by voluntary agreement between mariners 4</. a month be al- 
lowed out of their wages for maimed mariners, it will be a good limi- 
tation within the statute. R. Mo. 889. 

If a term be devised to A. for life, remainder to charitable uses, though 
there can be no remainder of a term. Duke, 140. 

If a devise be by tenant in tail before a recovery suffered. Ray* 249. 
R. 2 Ver. 453. Vide Chancery, (2 N 2 — 4 S 2.) 

So, it will be good against him in remainder. R. in Cbane. 2Ver. 
755. 

So, if a woman settles land with a pow^ of revocation, and gives in*^ 
structiuns in writing for a settlement to charitable uses, but dies before 
the settlement, it mall be a good appointment, though no revocation. 
Eq. Ca. 188. 
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But a disposition to a charitable by him, who has not ability to 
grant, shall not be decreed; as, by an idiot, lunatic, &c. Duke^ 114. 
iS8, 

By an infant, feme-covert, &c. 3 Ch. R. 152. Duke, 138. 

By a bankrupt. Duke, 138. 

So, if a ^ughter gives lands to a charitable use, which she has by 
descent, if there was no trust in her fatlier so to dispose, an after-born 
aon may avoid it. Duke, 138. 

So, a devise to a charitable use by a tenant in capite will be void for 
a third part. R. Ray. 249. R. Cro. Car. 525. Cont. 2 yer. 454. 

So, a devise by a nuncupative will, will be void; for the st. 29 Car. 
2. has repealed the st. 43 El. 4. pro tanto. R. 1 Sal. 162. £q. 

Ca. 44. 

Though made before die sL 29 Car. 2. if the testator died after. 
1 Sal. 163. Semb. 3 Ch. R. 153. 

So, a devise by a will, not executed in the presence of three witnesses, 
since the st. 29 Car. 2. will be void, though it be to charitable uses. 
R. 2 Ver. 598. 

[There must be a will duly executed to create a charitable use, and 
Chancery will not set up a trust for a charity without a declaration in 
writing; for charitable uses are within both the clauses of the statute of 
frauds, the clause of devises, and the clause of declarations of trust. 
3 Atk. 141.] 

So, a devise that land shall be sold for payment of legacies, the re- 
sidue to charitable uses, is not a disposition of the land itself. R. Cro. 
Car. 526. 

So, a devise with remainder to charitable uses, with intent to create 
« perpetuity, shall not he decreed. 1 Ver. 161, 162. 

[Dispositions of lands and for charitable uses, when and how to be 
made. 9 G. 2. c. 36. infra, (N 13.)] 

[The statute of mortmain 9 Geo. 2. c. 36. requires that the grant 
shall effect in possession. A grant which by the terms thereof takes 
the effect in possession satisfies the act, though, in point of fact, the 
grantor remains in the receipt of the rents and profits till his death, 
unless his remaining in possession was a tacit condition when the grant 
was executed. 3 M. & S. 407.] 

[The mortmain act, 9 Geo. 2. c. 36. requires the grant to be with- 
out any reservation, trust, condition, or limitation for the benefit of the 
donor or person claiming under him ; otherwise the grant is void. The 
object of the statute was to prevent a reservation, under colour of a cha- 
ritable use, of some substantial benefit to the donor himself ; and there- 
fore, held that a grant upon condition to repair a tomb, and permit the 
same to be used by grantor and family, and in default, then over to other 
trustees, was not touched by the act; the reservation was only in fur- 
therance of the trust. 3 M. & S. 407.] 

5 A* conveys a farm, with a meeting-house and burial ground, vault 
tomb thereon, to B. and C. in trust, as to the meeting-house and 
burial ground, to permit a society of quakers to use the same as long 
as they should pay the rent of 2/. lOr. and keep them in repair; aila 
after the determination of that estate as to the meeting-house and burial 
ground, and from the execution of the conveyance ks to all the other 
property, and during the continuance of the said estate as to the rent 

Q q 3 to 
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to B .9 in' trust to keep the vault and tomb in repair, and to permit them 
to be used for the interment of A. and her family ; and after the deter-, 
mination of that estate to C., his heirs, and assigns for ^ever, provided 
that the said society might take part of the farm to build a new meet- 
ing-house, if necessary. Held, that though the grant of the meeting- 
house and burial ground was void by the statute ol mortmain, 9 Geo. 2. 
c. 36., yet that the deed of conveyance was not therefore wholly void. 
2. That the limitation of the vault and tomb was not a charitable use. 
And therefore and because, 3. No part of the land could be taken for 
the purpose of building a new meeting-house, (ike grant of the present 
meeting-house having been determined to be void) die conveyance of 
nil, except the meeting-house and burial ground, was good. 2 Mars. 
61. 6 Taunt. 359. SM.&S. 407.] 

(N 12.) How expounded. 

A gift or appointment to a charitable use shall be liberally ex- 
pounded ; and therefore, where land of such a value is devised, the 
whole shall be employed, though the value is improved. Vide Chan- 
cery, (2 N 1, &c.) 

if a manor is charged with 1000/. to put out apprentices in such 
parish as his executors shall appoint, though the 1000/. is paid to the 
executor of the donor, the manor is not discharged till it is vested in 
trustees for the intended charity. R. Ch. R. 187. 

[If there be a devise of the whole profits of an estate to charities, the 
charities shall have the increased rents. Ambler, 190.] 

[If there be a devise to pav debts and annuities, to build a house for 
six poor people, and to pay tnem 2s* 6d* a week each, after debts paid ; 
if there be a saving and increase of rents, they shall go to the charity. 
Id. 201.] 

[A devise to establish a Jesuba to instruct in the Jewish religion, was 
held not to be supportable in that mode, but good as a charity, to be 
disposed of by the crown. Ibid. 228.] 

[If a legacy be given to the poor inhabitants of St. Leonard, Shore- 
ditch, it shall go to the poor not receiving alms. Id. 422.] 

[If a legacy be given to the poor, and it appear that the; testator was 
a French refugee, the court will direct it to be given to poor refugees. 
Ibid.] 

[A devise being given in augmentation of the charitable collection 
for poor dissenting ministers living in any counties in England, and it 
being proved that there were three distinct societies of dissenters ; it 
was held that the devise was good, and should go to the poor ministers 
of each. Id. 524.] 

[If there be a devise of a residue in trust for charitable uses, without 
specifying any, the bequest is good, and the crown may appoint the 
uses. Id. 712.] 

(N 13.) By whom the appointment may be. 

Every one having ability to make a grant or devise, may appoint to 
charitable uses. Vide ante, (N 11.) 

So, where an intestate had bona notabilia^ after administration 
granted and an inventory exhibited, upon citation of the administrator, 
uie judge of the ecclesiastical court might direct a particular sum, ac- 
cording 
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cording to the circumstances of the estate, to such charitable uses in 
particiHar as he pleased. 4 Inst. 336. 

And this was to be done by public act of the court without feC) and 
then the administrator was bound to do it. Ibid. 

[(N 13.) How appointed.] 

[By st. 9 Geo. 2. c. 36. after June 24th 1736. no appointment shall 
be made of any manors, lands, tenements, rents, advowsons, or other 
hereditaments, corporeal or incorporeal, nor of any sum of money, 
goods, chattels, stocks in the public funds, securities for money, or any 
other personal estate whatever, to be laid out in the purchase of any 
lands, tenements, or hereditaments, to any person, body politic, or 
corporate, or otherwise in trust, or for the benefit of any charitable 
uses whatever; unless in the case of lands, 8(c. and personal estate, 
(except stock in the public funds,) such ap))ointment be by deed in- 
dented, sealed, and delivered in the presence of two or more creditable 
witnesses, twelve calendar months at least before the death of the 
donor or grantor, (including the days of the execution and death,) and 
inrolled in chaticery within six months next after the execution ; and 
in the case of stocks, unless the transfer be made in the public books 
six calendar months at least before the death of the donor or grantor 
(including the days of transfer and death) ; and unless such appoint- 
ment be made to take effect in possession for the charitable use in- 
tended, immediately from the making thereof, without any power of 
revocation, reservation, trust, condition, limitation, clause, or agree- 
ment whatever, for the benefit of the grantor or of any claiming under 
him. s. 1.] 

[Any grant, &c. made in any other way to be absolutely void, 
s. 3.] 

[This not to extend to prejudice any college in cither of the two 
universities, nor th^olleges of Eton, Winchester, or Westniinster, 
provided that no college shall hold more advowsons than shall be e(|ual 
to a moiety of their fel lows in number, s. 4 & 5.] 

[If a man by will give 500/. out of his personal estate to trustees in 
trust to lay out part in building a school-house, and school-master’s 
house, and direct that the purchase of the ground and the cxpence of 
building shall not exceed 200/., and that the remaining 300/. be laid 
out in land or real security for the master’s maintenance, the last is 
void by this statute, and ground may not be purchased with the 200/. ; 
but if the parish have lands, it may be laid out in building on them. 
3 Atk. 806. 2 Ves. 547.] 

[If a man give a legacy to his executors, and then devise a copyhold 
to A. he paying the executors 1000/., and give the residue of his estate 
to a charity, this 1000/., is a charge on the real estate, and the devise 
of t void by the statute. 1 Ves. 108.] 

If a man give his real estate to trustees to sell, and with the pro- 
du and his personal estate to pay debts and legacies, and {inter alia) 
to purchase freehold land for a fund for an annuity to preach a sermon 
and to keep a tomb-stone in repair, it is within this statute, and void. 
1 Ves. 320.] 

[If mortgagee in possession under hobere facias devise all nmney 

Qq4 due 
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due on the mortgage to a charity^ though the heir at law of mortgagor 
insists to redeem^ it is within this statute. 2 Ves. 44.]' 

[But if by his will, before the statute, he had devised lands to trus- 
tees for a charity, and by codicil made after the act, devised the same 
and other lands, to the same and other trustees, and under the same 
trusts ; and made alterations in other parts of his will, and confirmed 
the rest, the lands devised by the will are not within the statute. 1 Ves. 

' [And if a man devise the residue of his real and personal estate to 
A . for life, i&cc. and then to trustees to erect an hospital ; as to his real 
estate it is void, but not as to the personal, though he had mortgages ; 
and to erect means to found as well as to build. 2 Ves. 182.] 

^ lU a testatrix bequeath a sum of money to be laid out under the 
direction of the minister and churchwardens for the purpose of erecting 
a free-school within the parish, it is void, though there be a piece of 
waste land in the parish on which an old building stands, which has 
formerly been a free-school. Amblqr, 75 1.] 

^ [Testator gave nil his real and pei*sonal estate in trust, that a commo- 
dious and proper house should be taken on lease, at such yearly rent 
as should be agreed on, or otherwise, as the trustees should think fit, 
as a school ; and that the children and grand-children gf some of his 
relations should be placed there from the age of seven to fourteen, then 
to be put out apprentices; also, that such other children as the trustees 
should think fit should be placed at the same school ; and he directed an 
inscription, visitation, &c. This trust held void under the act as to the 
general purpose of a permanent charity ; but good as to the particular 
bounty to the relations to the extent of children and grand-children of 
such of the stocks specified, as were in being at the testator’s death ; 
and while the school was kept open for them, that other children might 
be educated there. 2 Ves. jun. 238.] 

[ The stat. meant to prevent the adding to land already in mortmain. 
Ibid. 241.] • 

[Charitable bequest of money duo on mortgage void. 2 Ves. jun. 

[Distinction between the stat. of mortmain and the 12 W. 3. c. 4. 
concerning Roman Catholics : the former has the words charge, or 
incumbrance,” which are not in the latter. Ibid. 283.] 

[A. devised to B. preacher of the meeting-house of C. for life, on 
condition that he should convey the premises to trustees, to take place 
alter B.’s death, for the use and support of the preaching of the word 
ot God at the meeting-house for ever, and in case the preaching there 
should be discontinued, then over to a charity-school : it was holden 
that B. took an estate for life, though the devise over was void under 
the statute. 4. T. R. 264.] 

(N 14s) Jurisdiction for charitable uses.— -By commission. 

How relief shall be in chancery for charitable uses, vide in Chancery. 
(2Nl,8cc.) 

[The court, on an information of attorney-general, may direct the 
election of a master of a frec-school of royal foundation, and this is not 
interfering with the visitatorial power. Bunb. 2 15.] 

By the st. 2 H. 5. 1. the ordinary shall inquire of and reform the 

govern- 
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(^vernment of hospitals of the king’s foundation by commission, and 
return the inquisition taken thereon into chancery, and other hospitals 
«r ^tcio. 

ny the st. 39 £1.9. commissions might be awarded to inquire of lands 
or goods given to hospitals or charitable uses, &c. But this is repealed 
by 43 El. 9. 

By the st. 43 El. 4. lord chancellor, &c. may award commissions to 
the bishop of the diocese, his chancellor, and others, &c. or any four 
of them, to inquire by the oaths of twelve men, or odier lawful means, 
of all gifts, &c. to the charitable uses there specified, and of all abuses, 
misemployments, &c. of lands, goods, &c. given to the said charities ; 
and after inquiry, &c. calling the parties interested, to set down such 
decrees, &c. that the lands, goods. See. may be duly employed for the 
charitable uses for which given. 

And all decrees, &c. shall be certified into chancery, under the seals 
of the commissioners in the time limited by the commission ; and shall 
stand good till altered by die lo^ chancellor on complaint by party 
grieved. 

So, the king himself may name commissioners, or sign the commis^ 
sion, as well as the chancellor. Duke, 144. 

Or, commissioners of the great seal. Cont. per Mo. Duke, 144. 

The commission must be under the great seal. Duke, 144. 

And conform to the words of the statute. Duke, 146. 

It must be awarded to the county where the land lies. Duke, 145. 

Or, where goods are to be employed. Duke, 149. 

If land in one county is given in charitable uses in another, there must 
be several commissions to both counties. Duke, 145. 148, 149. 

So, if the land lies in several counties. Duke, 145. 148. 

Or, the rent issues out of land in several counties. Duke, 145. 
148. 

So, if the lands or goods are in a county palatine and the employment, 
out of it, or vice versa^ there must be commissions under both seals. 
Duke, 145. 

(N 15.) Who may be commissioners. 

There must be five commissioners at least. Duke, 146. 

And the bishop of the diocese, if he is in esse, must be a commissioner, 
otherwise it will be void. R. per four J. Duke, 63. 

But a bishop elect need not be named a commissioner, if he be not 
consecrated. Duke, 145. 

Nor, a sufiragan. Duke, 145. 

Nor, a consecrated bishop, if he is concerned in interest ; as, if goods 
of an intestate, given to charita,ble uses, are in his hands as oroinary 
till administration granted. Duke, 145, 146. 

So^ if the bishop is named, the other commissioners may act without 
him. Duke, 63. 117. 145. 

So, any one of good fame may be a commissioner. Duke, 1 17* 145. 

So, an alien friend may be a commissioner. Duke, 145. 

So, a person indicted for a petty misdemeanor ; as, a riot, &c. 
Duke, 145. 

Outlawed, if the outlawry be reversed ; for that disaflSrms the out» 
lawry. Duke, 146. 


Citizen 
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Citizen or burgess, though the charitable use is for the benefit of the 
city or borough. Duke, 147. 

But by the st. 43 El. 4. commissioners ought to be of good and sound 
behaviour ; and therefore a person, convicted of treason, felony, or mis- 
prision, cannot be a commissioner. 

Nor, one convicted for cosinage, barretry, simony, &c. Duke, 145. 

Or, for acquitting of a felon, against evidence, when he was a juror. 
Duke, 145. ' 

Nor, one outlawed or excommunicated at the time of the commis- 
sion, though afterwards pardoned or absolved. Duke, 146. 

Nor, an infant at the time of the commission ; though he afterwards 
comes to full age. Duke, 146. 

So, a person interested cannot be a commissioner ; as, an executor 
or administrator of the goods given. Duke, 146. 

Or, any one who claims the reversion or remainder of the lands given. 
Duke, 146. 

^ Nor, a member of a particular corporation, to whom the charity is 
given ; as, one of the mercer’s company, &c. where the gift is to such 
company. Duke, 147. 

(N 16.) What inquisition shall be good. — As to a gift to a 
charitable use. 

So, commissioners may make inquiry by all lawful means of all 
gifts, &c. 

And therefore, inquiry, by examination of witnesses, rentals, ac- 
counts, prior inquisitions, as well as by jury, will be good. Duke, 
150. 

Or, by the commissioners’ own knowledge. Duke, 150. 

And an inscription upon the tomb of the donor of a charitable use is 
sufficient. 

And by such means they may supply a defect in the finding of the 
jury in the circumstances of the gift ; as, that a gift for poor tradesmen 
was for such sort of tradesmen. Duke, 150. 

That the misemployment found was for so longtime. Ibid. 

And it is sufficient if twelve jurors agree, though sixteen are impa- 
nelled. Ibid. 

So, an inquisition will be good, though it does not find all the cir- 
cumstances of the gift, if the substance be found ; as, if the gift be found 
quibusdam ignotis^ or per quendam ignoU Duke, 149. 

• So, if it finds a gift varient in circumstances from the truth ; as, if 
it be found to be made by fine, feoffment, &c. when it was by will, or 
other conveyance. Duke, 149. 

So, it is sufficient if the inquisition finds the general use, though it 
varies from the particular ; as, if it finds a gift for books for poor scho- 
lars, when it was for gowns for them; for the gift for poor scholars is 
tihe general use. Ibid. 

Or, for stones for the highway, where the gift was for gravel. Ibid. 

Or, finds a gift for poor scholars generally, where it was for two poor 
scholars in the university. Ibid. 

Or, a gift for such an use, where it was for such and other uses, it 
is sufficient for so much. Ibid. 

(N 17.) What 
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(NI7.) Whatnot. 

But the inquisition must be taken within the county where the land 
lies. Duke, 119» 120. 148, 149. 

Or, where the commissioners have authority. Duke, 148. 

If the land lies in several counties, there must be inquisitions taken 
in all. Ibid. 

Or, if the commission goes only to one, an inquisition may be taken 
afterwards upon another commission in the other. Ibid. 

So, the commissioners cannot inquire by the oath of the party him* 
self. Duke, 150. 

Or, by illegal evidence ; as, a deed •cancelled, a record reversed, 
&c. Duke, 150. 

So, an inquisition must find the gift, and also the abuse, oUierwise 
it will be imperfect. Duke, 149. 

It must find the general use truly, otherwise it is void ; os, if it finds 
a gift for poor scholars, where it was for soldiers. Ibid. 

Or, a gift for a highway, which was for poor virgins. Ibid. 

(N 18 .) As to misemploy ment. 

So, by the st. 43 £1. 4. commissioners may inquire of all abuses, 
breaches of trust, negligences, misemployments, not employing, con- 
cealing, defrauding, misconverting, or misgoverning of any lands, 
goods, &c. given to any charitable uses before rehearsed. 

And therefore, every misemployment, or misgovernment, and every 
neglect of employing, or the defrauding of the charity, is inquirable. 
Duke, 115* 

If the trustee leases at an undervalue. R. 2 Ver. 414, 415. 

So, if a man to whom land is devised for a charitable use by covin 
with the heir waives the devise, it is a fi*aud inquirable. Duke, 150. 

So, if the heir refuses a legacy for discharging a mortgage that the 
land may be settled. Ibid. 

If a husband by covin disagrees to a gift to his wife. Ibid. 

If the feoffee to a charitable use aliens in mortmain, and afterwards 
purchases the land of the king. Ibid. 

If the grantee of a rent for a charitable use by covin with the terre- 
tenant grants the rent to him. Duke, 153. 

(N 19.) What cases are exempt from the inquiry. 

But by the st. 43 £1. 4. it is provided, that the said act extend not 
to lands, goods, &c. given to a college, hall, or house of learning, 
in the universities of Oxford or Cambridge, the colleges of Eton, 
Westminster, or Winchester, or any cathredral or collegiate church. 

So, if a gift be to the university itself, it will be exempt. Duke, 
171. 

So, by a proviso in the same statute, it does not extend to lands, 
&c. given to or in iiny city or town corporate, where a special go- 
vernor is appointed to direct the disposal. 

Nor, to any college^ hospital, or free-school, which has a special 
visitor, governoi^ or overseers appointed by the founder. 

And tnis proviso extends to the company of mercers, grocers, &g« 
in London. Duke, 171. 

To 
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Toagift made to a corporation! to be employed in another corpora* 
tion. Duke! 172. 

Or! to be employed by the mayor in the same corporation. Ibid. 

To a gift to an hospitd in reputation! which has a governor ; as, to 
the poor knights of Windsor ; for the dean and canons of Windsor 
are their governors i^ppointed by the founder. Ibid. 

But the proviso does not extend to a gift to a corporation not in esse 
at the time of the act. Duke, 1 71* 

Or! to a gift made since the act to a corporation which was then m 
esse. Ibid. 

Nor! to goods given to a corporation ; for the statute speaks only of 
lands and tenements. Ibid. • 

Nor, to land given to a member of a corporation, &c. and not given 
to the corporation. Duke, 1 72. 

a gift to a corporation, which is not to be employed there, or in 
another corporation. Ibid. 

[If lands are given to trustees, governors of a college, hospital, or 
school, for the use of it, and a special visitor is appointed, or one by 
operation of law, the commission shall not interpose ; but, if the lands 
are given to such governors on a collateral charity (as to mend roads), 
it may. 2Ves. 551.]] 

Or, when the governors, &c. of the corporation have no power to 
enforce the employment to the charity ; as, if the gift is to a college 
to pa;^ 20/. to tne parson of D. to be distributed amon^t the poor of 
D. ; for the visitor, &c« cannot compel the parson to m^e distribution. 
Duke, 172. 

So, if the governor, &c. has no power to enforce the employment of 
the whole, but only part of the charity, it will be exempt for the whole. 
Duke, 172. 

' So, by a proviso in the same statute, no person, who purchased for 
valuable consideration without fraud, and without notice of the cha- 
ritable use, shall be impeached, &c. 

And therefore, the commissioners have no authority to make a decree 
against a purchaser for valuable consideration without fraud or notice ; 
as, for money paid, plate given, &c. Duke, 177. 

Land, rent, lease, ward, or title to land conveyed, &c. Ibid. 

So, if a debt, &c. is released, &c. ; for it is a valuable consideration. 
Ibid. 

If rent, or a fine, is paid upon a lease made. Ibid. 

But it is no valuable consideration, if a man gives for the purchase 
of things of pleasure, though valuable; as jewels, &c. Ibid. 

A mere possibility in land, &c. Ibid. 

Money only to part of the value. Ibid. 

So, if the consideration is mixt; as, for money and affection. Ibid. 

In consideration of money and marriage. Ibid. 

So, if the consideration is executory. Duke, 178. 

Or, for payment of debts of the vendor, or portions for his daughters. 
Duk^U77, 178. 

Sd| a lease to the full rent is not a deed upon a valuable consideration. 
Duke, 178. 

And the commissioners are not to be satisfied by the mention of the 
consideration in the deed, 8cc. Ibid. 
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. So, if a gift be to the pror, Sec. ^nerally, without mention of any 
particular place, the commissioners nave no authority therein^ but it 
must be settled in chancery. Per Finch, 2 Lev. 168. 

(N 20.) Decree by the commissioners. — ^Who shall be sum- 
moned by them. 

The commissioners, before a decree made by them, ought to summon 
all persons concerned in interest. Duke> 117. 151. 

(N 21.) By what commissioners it shall be made. 

The decree must be made by such commissioners as were present 
when the inquisition was taken. Duke, 154. Cont. Duke, 68. 118. 

(N 22.) How the decree shall be made. 

The decree must direct the employment of the goods or lands accord- 
ing to the intent of the donor; and therefore, if some of the lands are 

£ ‘ven for the repair of the church, others for the relief of the poor, &c. 

e profits cannot be employed promiscuously; but the rents of each 
estate shall be applied to the particular use for which it was given. 
R. 1 Ver. 43. Per Mo. Duke, 158. Vide Chancery, (2 N 4.) 

If the gift was to persons of such sex, nation, trade, quality, or pro- 
fession, the decree must be conformable to it Per Mo. Duke, 158. 

If the gift fixes the number of persons who are to take, the decree must 
not alter it Per Mo. Duke, 157* 

If it appropriates it to a parish, prison, school, &c. the decree cannot 
vary it Per Mo. Duke, 158. 

Or, to a particular purpose; as, for diet, apparel, house of correction, 
ease of fifteenths, &c. the decree cannot direct it for other purposes. 
Per Mo. Duke, 158. 160. 

Though the land be increased to a greater value. R. 1 1 Car. 
Duke, 68. 

(N 23.) Who are bound by the decree. 

All shall be bound by the commissioners’ decree whom the donor by 
his act or conveyance could bind ; as, he who^ claims title under the 
donor by descent. Per Mo. Duke, 160. R. Ch. Ca. 267* 

But persons who claim paramount the gift or devise to the charity, 
are not bound by the decree. R. Ch. Ca. 267. 

' (N 24.) It must be certified to chanceiy. 

Every decree by commissioners must be certified to the chancery. 
Per Mo. Duke, 164. 

4 

(N 25.) Exceptions to the decree. 

The party grieved by the decree may take exceptions to it before the 
chancellor. 1 Ver. 42. 

So, after exceptions by a lessee over-ruled, bis lessor may take acq>- 
tionslo it. 2 Ver. 507. 

So, after a decree twice conftrmed, upon a rehearing an issue may 
be directed to try the fiust. 2 Ver. 507> 


(N26.) Chan. 
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(N. 26.) Chancery may confirm and make execution. 

If a decree by commissioners be certified, and there is no exception 
by the party aggrieved within a reasonable time, he shall be concluded 
thereby without more. Ch. Ca. 194. 

If exception be taken and disallowed, the decree shall be confirmed. 

After confirmation the chancellor may award execution in what man- 
ner he pleases. Per Mo. Duke, 166. 

The most usual course is, to make a writ of execution upon the 
statute, and afterwards an attachment, and then he shall be imprisoned 
till performance. Ibid. 

Or, he may award an elegil or fieri facias. Ibid. 

So, if the decree transfers the property of the land or goods to 
another, he to whom decreed, may take or enter without a- writ of 
execution. Per Mo. Duke, i64. 

If it decrees a lease to be void, he in reversion may enter. Ibid. 

If it decrees a deed, &c. to be delivered, it may be delivered without 
a writ of execution. Ibid. 

If a rent to be discharged, it may be executed by way of retainer. 
Per Mo. Duke, 164. 

(N 27.) Or enlarge or annul it. 

But, if the decree appears to be out of the power of the commis- 
sioners, contrary to the statute or common law, or ecclesiastical law, or 
intent of the donor, the chancellor may annul it. Per Mo. Duke, 164. 

Oa. 66. 

So, upon a suggestion, without bill, it may be annulled if made 
without authority,* as, if the precept was only by three commissioners, 
or there was no inquisition. Per Mo. Dul^, 163, 164. 

So, if tlie exception taken be allowed, it shall be annulled. 

But, if the decree is only voidable, it shall not be annulled without 
bill. Per Mo. Duke, 163. 

As if the party was not summoned, or a legal challenge disallowed, 
&c. Ibid. 

So, if a suggestion is made, it must be proved immediately, other- 
wise execution shall not be stayed. Per Mo. Duke, 165. 

So, execution shall not be stayed, if the matter suggested is only ir- 
regularity; as, disproportion in allowances. Per Mo. Duke, 163. 

So, it shall not be annulled for matter arising after the decree; as, 
if assets fail after a decree against an executor or administrator ; for it 
was his default it was not perfoi^med before. R. Mo. 823. 

So, if the commissioners by decree direct rayment of 85/., the chan- 
cellor may increase it to 17ol R. 5 Car. Duke, 32. 

If commissioners are designedly vexatious, chancery may punish 
them *, but otherwise they pay no costs. £q. Ca. 65. 

The decree by chancery shall be final, and no appeal lies to parlia- 
ment. 2Ver. 118. 

Nor, shall there be a rehearing upon it. Semb. 2 Ver. 118. 

But chancery, after a decree which takes away a trust from a cor- 
poration for not paying 4000/. to a charity, may, upon payment, revest 
the trust in them, though the former decree was signed, inrolled, 
exemplified, and the conveyance to other trustees executed. Dub. 
Eq. Ca. 7* 

[(O) abujBfe 
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'Usutyt what shaU he. 

[(O) atiutfcofttuieitt.] 

[An abuse of trust can confer no rights on the party abusing ity nor 
on those who clum in privity with them. S M. & S. 574.] 

[(P) i^otlce Of tru0t0 bp (ourtietof lato.] 

[A court of law will take noti<» of a trust> and consider who is bous 
ficially interested. 1 T. R. 619.] 

Vide more concerning Uses in Chancery, (2 N 1, &c.) — Remitter, 
(C 6.) 


USURPATION. 

tSauipatioR of a Vide Esqlisb, (H 14, 15.) 

— imiie. Vide Popery, (A 1, See.— B 4, &c.) 


USURY. 

(A) ([Idurp, tobat jabal! be. p. 607 . 

(B) fflHbat not. p. 610. 

[(C a.) laelotibe to conttactis abroab.] p. 615. 

[(C b.) aw effect on eriisting bemanOtf-] p. 615. 
[(Cc.) Belief.] p.615. 

(C d.) puniebment of uourp. p. 615. 

(D) jpunlobment of btoftage. p. 616. 

(A) (Hffurp, bJbat jarball be. 

Usury was an offence by the cojhmon law, and upon conviction the 
usurer forfeited his goods to the king, and bis lands to the lord of the 
fee. 2 Rol. 800. S Inst. 151, 152. 

If it was such usury as the Jews took, viz. 401. per cent, per ann. 
By St. 37 H. 8. 9. (by which all former statutes against usury are re- 
pealed) no person by way of corrupt bargain, loan, &c. or other mean, 
shall take for forbearance of 100/. or other thing due for wares, 
&c. for one whole year above 10/. per cent., and so pro rata^ &c. 

And no person, who takes a mortgage of any lands, &c. on condition, 
for payment of money, &c. shall have or take in lucre, or out of the 
profits of such lands, above 10/. per cent, for a year, and so after that 
rate, &c. 

By the st. IS £1. 8. (by which 5 & 6 Edw. 20. for repeal of the st. 
37 H. 8. 9. was repeal^, and the same st. 37 H. 8. 9. was revived) all 

bonds. 
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boada, ooatractsy andasmranoeBforpsjnneiit of money apon usiuy con- 
trary to the 8t. 37 H. 8. 9. shall m void. 

And the said statute now reTived shall be construed 4nost strongly 
for the suppressing of usury. ' ' ' 

By the Sts 21 J. 17* no person shall take above 8/. per cent, and so 
prorittaf&cc» 

A.nd by the st. 12 Car. 2. IS. no person upon any contract shall take 
directly or indirectly for loan of any money or wares, &c. above the 
value of 6/. for forbearance of 100/. for a year, and so after that rate, 
&c. ;^nor, by the st. 12 Ann. 16. above the value of 5/., &c. • 

And by the st. 21 Ja. 17* & 12 Car. 2. 13. all bond^ contracts, and 
assurances, whereby shall be taken above such rate, shall be void. 
So, by the st. 12 Ann. 16. 

And therefore, where a man gives a bond or other assurance for 
payment of an interest for money above the rate allowed by the statute, 
it will be void. 

Or, if the loan was of goods, or any other thing, and not money, 
h^o. 398* 

So, if upon an usurious contract, he gives a mortgage for security of 
the principal only, and takes a bond for the interest, the mortgage as 
well as the bond shall be void. R. 2 Cro. 508. 

So,' if the allowance beyond the rate of the statute, be by a mean, 
and indirectly ; as, if a man contracts to have 6/. per cent., and deducts 
the whole at first before the creditor has the money. D. 2' Cro. 26. 
Mo. 644. 

[A. indorses a note for 200/., B. takes the note on advancing 197/. 
three months before due, and at the end of the three months takes 
another note for 200/. on advancing 3/. for other three months ; this is 
usuiy within st. 12 Ann. c. 16. Str. 1243.] 

So, if it be upon a contingency whether he shall have above the al- 
lowance, or no interest, when there is not any hazard of the principal ; 
as, an agreement for payment of 100/. for wares within a month, or 
otherwise 120/. tit the end of a yearw R. Mo. 397. 5 Co. 70. a. 

2 Cro. 508. 

[If A. upon a loan of money, stipulate to have half the profits on a 
resale of goods to be purchased by the borrower, which profits exceed 
5/. percent, and A.’s principal is not risked, Qu. whether this contract 
be not usurious? Cowp. 793.] 

Or, for payment of the principal, and 10/. per centum so long as A. 
shall live. R. Mo. 398. R. 2 Cro. 508. 

Or, for payment of 20/. and to pay 10/. for interest at the end of 
the year, if A. be then alive. R. Cro. £1. 642. Mo. 398. 5 Co. 
69. b. ’ 

Or, to pay 300/. for 100/. if any of his children be alive two or three 
years after, when he has many children then alive. Cro. £1. 741. R. 
2 Cro. 253. 507. 

So, though there be a small risk of the principal ; as, if the i^ree- 
ment be for 100/. to pay 400/. at the end often years, if any of his five 
daughters are then Uving. Dub. Cro. £1. 741. 

» Or, upon aloan of SOO/. to pay 22/. in three months, and 300/. with 
6df. pound premium within six months, if A. is then living, who 
was men ofthe age of 38 years, and in health. R.Carth.68. R.2RoI.47. 

14 Or, 



Vswry^ ^hatshattbe. ^ 5 ' 

Or, to pay Sr. per month for 7/. after one month, if it be not then 
paid. Semb. Jpn. 410. 

S6, where words are coloiirably added to avoid the statute, which 
may be averted; as, if the agreement be to pay for 100/. 20/. per aim. 
from Michaelmas next, if it be not repaid before Michaelmas, trhere it 
was agreed that it should not be repaid before. 5 Co. 69. b. 

For, if the substance of a contract be a borrowing and lending, a 
slight colourable contingency only will not take it out of the statute. 
Cowp. 770.] 

[There is no contrivance whatever by which a man may cover 
nsuiy, Iw Ld. Mansfield, Ch. J. "Cowp. 796.] 

Or, if for 100/. he grants an annuity, with an intent to elude the 
statute. Per Ch. Bar. Cro. £1. 28. R. 2 Lev. 8. 

If upon an usurious contract several securities arc given, one for in* 
terest, and another for principal. 2 Cro. 508. 

If a feme covert acts as a pawnbroker, and lends money upon an 
usurious contract, and takes a bond for it to her husband, the bond shall 
be avoided by pleading the statute, though the husband is not charge- 
able for the usury criminaliter. R. Skin. 848 . 

[If there be an agreement to pay legal interest, and a premium be 
paid down, over and above the interest, the agreement is usurious and 
void. Doug. 235.] 

[But the penalty under the statute of Ann. is not immediately in- 
curred, if the premium itself do not exceed legal interest, nor until 
more than legal interest be actually received. Ibid.] 

[And therefore, an action may be brought for the penalty, though 
more than a year has elapsed since the payment of the premium, if it be 
not a year since whalt has been paid exceeded legal interest. Ibid.] 

[If^ on a negociation, for a loan of money, the lender say, he cannot 
advance the money, but will furnish goods, which the other takes and 
sells, if the security given be for a sum of money made payable at a 
future day, greatly exceeding the value of the go^s and 5/. per cent, 
interest, this is an usurious loan, and the security and contract are both 
void, Doug,"736.J 

[If nn agreement be not usurious when concluded, no after event can 
make it so. 3 T. R. 539.] 

[Where the object ofa contract is borrowing and lending of money, 
at more than the legal interest, no shift, colour, or contrivance will take 
the agreement out of the statute. But if the substance be a sale, oi 
other fair transaction, and the party buying may pay whenever he 
pleases, at a fair price, and has credit given him in the course of trade ; 
but if he does not pay within the time, then he is to pay an advanced 
sum of so much per cent. This will not be usury, because it is contin- 
gent and in the nature of a penalty for the delay, and a compensation 
ror the risk. Loift. 595.] 

[Whether an allowance of commission, accompanying a loan of 
interest, excels a fair and reasonable compensation for the trouble of 
the lender, under the circumstances in question, is for the jury to de- 
termine; and, if their determination be not manifestly erroneous, the 
court, though they may doubt its propriety, will not set it aside and 
grant a new trial. 4 M. & S. 192.] 

[An agreement on discounting a bill, that another bill not due should 
VoL. VII. R r bo 
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be taken in part payment as is insurious, though the full discount 

wastalcen. 1 East, 92.1 

[The ^antor of an annuity having agreed with the grantee to redeem, 
drew a bul for 5,000Z. at three years, which the grantee discounted thus : 
—he took 4,083/. 6s. 8d. as the amount of the purchase-money and 
arrears, advanced 166/. 13s. 4^. in cash, and took 7501. as interest for 
three years upon 5,000/. Held usurious. 3 B. & P. 15^.] 

[In every case where an allowance of commission accompanies a loan 
of money, so much of it as may fairly be considered a compensation 
for the lender’s trouble about the business in question, must be consi- 
dered as commission ; but the excess beyond that must be considered 
as interest upon the loan ; so that if, with this addition, tlie total interest 
excee<]s the legal rate, the loan is usurious. The motive to give the 
excess beyond a reasonable comniission, could not be to compensate 
the lender for his services ; the only motive therefore, was, to induce 
him to lend the money. 4 M. & S. 192.] 

[There is reserved on a loan of money, besides interest at five per 
cent, a proportion of the expected profits of a trade, but in the losses 
of which the lender is not to bear a part. Held, that the loan was usu- 
rious. 4 T. R. 353.] 

[Where a person having discounted a bill for the drawer at five per 
cent, discounl, took an additional sum for guaranteeing the payment of 
the bill by the acceptor, there being no doubt of the acceptor’s solvency; 
the jury found that this was a cover for usury. 1 Taunt. 511.] 

[By St. 14 G. 3. c. 79. the lawful interest in Ireland, or the colo- 
nies, may be taken for money lent in England on mortgages of land 
or goods in these countries, and the deeds executed in England are 
good. The deeds must be registered according to the laws of these 
countries.] 

[But the interest is not to exceed 6/. per cent. s. 2.] 

[This statute relates solely to securities on land in Ireland and the 
colonies : and therefore, where A. contracted with B. for the sale of an 
estate in the West Indies, and it was agreed that part of the purchase- 
money should remain secured by the bond of B. and C., and that bond 
was afterwards cancelled, and another executed in England by B. and 
D., reserving 6/. per cent, interest, in the same manner as the former 
one, such contract was held usurious. 3 T. R. 425.] 

(B) ([©bat not. 

But a loan of 100/. upon a contract to pay the interest by half- 
yearly payments, viz. a moiety at Michaelmas and the other moiety at 
Lady-day, is not usurious, though the advantage of the interest before 
the end of the year makes it above the rate allowed^ by the statute ; for 
it is. according to such rate, and this is pro rata of the statute,. R. 
per three J. two cont. 2 Cro. 26. Yel. 30. Mo. 644. R. Cro. 
Car. 283. Jon. 396. 

[Where it is in the power of the borrower of money to pay the 
principal within a limited time, without interest; on non-payment, 
the reservation of a larger sum than the statute allows is no usury. 
Cbwp. 115.] 

[Therefore, if a tradesman sell goods at three months’ credit, and 
stipulate in case the money be unpaid^ that the vendee shall allow 

him 
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him a liaUpeniij an ounce per month till he discharge the debt; thta 
allowaiicej though above the l6gal rate of interest* yet being the usage. . 
in that trade, and the contract being a bond ^de sale, is not usurious*. 
Ibid. 112.] 

[The loan of money produced by the sale of stock, on nn agree*' 
ment that the borrower shall replace his" stock on a certain day, or re« 
pay the money oO a subsequent day, with such interest in the meantime 
as the stock itself would have produced, is not usurious, though the 
interest exceed SL per cent., unless the transaction be colourable, and 
a mere device to obtain more than legal interest. S T. H. 53 1.] 

[But if the contract were legal at the time it was entered into, no sub* 
sequent event can make it usurious, by Buller, J. Ibid. 539.] 

So, if the contract be for 100/. and the interest per ann., and he ac- 
cepts the whole interest within the year. K. 1 Bui. ] 7« Semb. cont. 
where the whole was deducted at the time of the loan. -Mo. 644« 

2 Cro‘. 26. • 

So, if by mistake the words require payment before the time agreed, 
it will be no usurious contract, though the interest exceed the statute, 
if payable at the time limited ; as, if a bond 1 April be to pay 105/. on 
21 April next, where the agiccment was for a year next. R. 2 Cro. 
677. R. 2 Vent. 88. 

If, in a mortgage, the clause for the mortgagor to take the profits 
till default be omitted. 2 Mod. 307. 

Though the plaintiff had notice of the mistake before action brought# 

2 Vent. 83. 

So, if the bond was intended to be payable at the end of tlio year 
and by mistake it is made payable at six months. 11. Cro. Car. 501 > 
Jon. 396. 

So, if there be a corrupt agreement, to which the plaintiff was not 
privy, it shall be no prejudice to him; as, if A. be indebted to B. in 
100/., for which A. and C. give a bond to B., and it is agreed between 
A. and C. that A. shall give 30/. to C. for forbearance of 100/. which 
A. owes to C., and shall be bound to C. for this 30/., and A. and C. 
are bound to B. for the 100/., the bond to B. being for a just debt, 
though made upon an usurious contract, to which B. was not privy, it 
shall not be avoided. R. per three J. 2 Cro. 33. Yel. 47. Mo. 752. 
Acc. per Holt, T. 8 W. 3. [Com. 4. See Str. 1 155- Doug. 736.] 
[A bill of exchange given on an usurious consideration is void even 
in the hands of an innocent indorsee for a valuable consideration, with- 
out notice of the usury. Doug. 736.] 

And it is sufficient that B. replies that he was not privy, without tra- 
versing the corrupt agreement. R. 2 Cro. 33. 

[A memorandum indorsed on a bond which was conditioned for the 
payment of 100/. by quarterly payments of 5/. each and interest at 5/. 
per cent, f^that at the end' of each year the year’s interest due was to bo 
added to the principal, and then the 20/. received in the course of the 
if yetur was to be deducted, and the balance to remain as principal, and^ 
ff so continue yearly till both principal and interest were fully paid,” 
was not usurious. 4 T. R. 613. Kenyon C. J. dis. 2 H. Bl. 144.] 
[The ^offence of usury is not complete until the lender has actually re- 
ceived the excess of interest in money, or money’s .worth. Therrfore 
if a promissory note be given for repayment of a sum lent with usurious 

R r 2 interest, 
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kiti^esti' and the note when due not pud^ but another note substituted 
for it, the offence of usury is not thereby committed» nor is the penalty 
incurred till the latter note be paid. 7 T. R. 184.] 

[A. being a banker in the countiT» discounts bills at four months 
for B., and takes the whole interest for the time they have to run; B.9 
on being asked how he wilt have the money, directs part to be carried 
to his account, part to be paid in cash, and part by bills on London, 
some at three, some at seven, and some at thirty days* sight; and hol- 
den not to be an usurious transaction, so as to induce the court to grant 
a new trial, since the surplus of interest taken by A. might be referable 
to the expences of remittance. 1 Bos. & Pull. Rep. 144. Supra 
(A).] 

[Where the acceptor of a bill took a premium of sixpence in the 
pound from the indorsee for payment of the bill a fortnight before it 
became due, held no usury. 4 East, 55.] 

[Where the discounter of a bill, instead of money, gives the holder 
other bills which have time to run, and makes no rebate for this, he 
not necessarily guilty of usuiy. 1 B* & P. 144.] 

[It is not usurious in a country banker to take, on discounting a bill, 
over and above 5/. per cent, for the time the bill has to run, a farther 
sum of Ss. on the gross sum for commission, if warranted by usage. 
2 T. R. 52.] 

[Where an agent advances money for his principal, he may lawfully 
take an extra sum or allowance for his trouble and attention, in addition 
to the legal interest on the money advanced. What this sum shall be 
must be altogether a question for the jury, depending upon the peculiar 
circumstances of the case, the degree of trouole incurred, and the par* 
ticular custom of trade. And, unless the jury find that the commission 
was a cover for usury, the court cannot intend that it is so, if it appear 
that there really was any substantive trouble upon which a compensa- 
tion might be claimed. 1 M. & S. 56. 192.] 

[Where the principal t!s in hazard, as in bottomry bonds, a reser- 
vation of more than 5/. interest is legal ; secus, where the principal is 
secured at all events. 4 T. R. 356.] 

[The purchase of an annuity for the life of the vendor (thirty-two 
vears of age) at six years purchase, is not usurious, notwithstanding it 
IS made redeemable, at the option of the vendor, at the end of five years 
and a half purchase, and by mistake of the scrivener, is styled a loan 
in the recital of the deeds. 2 Blk. 859. 3 Wils. 390.] 

[An indorsement on a bond conditioned for payment of 100/. by 
quarterly* payments of 5/. each, and interest at five per cent., that at the 
end of each year the year’s interest due is to be added to the principal, 
and then the 20/. received during the year is to be deducted, and the 
balance remain as principal, does not make the transaction usurious, 
since the year’s interest due, must be taken to meanlmlly due. Lord 
Ke^on C. J. dis. 4 T. R. 613. 5 T. R. 367. 2 HL B. 144.] 

[The defendant was indebted to the plaintiff in 486/. 4s. 6d., fbr 
which the plaintiff had sued him; but bm^ unable to pay it, he agreed, 
that in consideration that the pliuntiffwoum forbear his action till the 
19 Nov. 1804, upon the defendant’s giving him a bond to transfoto 
him, on the 19 Nov. 1804, so much stock as said siun would purchase 
at fhe then preseht ds/spnee^ whidi would amount to 908/. 16s. 7d. 

••tqge- 



<< together with such interest as the same would have produced aasndki 
stock*’ in the meantime. Held not usurious. 8 East, 304.} 

[Where the plaintiflEs had made advances to the liefendantf and mw. 
di^ liim with 25»000/. at a time when the S per cents, were at 50 ; in 
consideration of which, afterwards, in October, when the 3 percents*, 
were 51|, he undertook to purchase the sum of 50,000/. in their 
names, and to account for the dividend therein from Midsummer-day 
then last ; held not usurious. 1 1 East, 612.] 

[An extortioning however gross, cannot be considered as 

usury. 1 Anst. 7.] 

[A custom in Liverpool for the banker to strike a balance every 
quarter, and send tne account to the merchant, and then to make that 
balance a principal to carry interest to the next quarter, is not usury* 
2 Anst 495.] 

[An agreement to pay 12Z. per cent, on the amount of the purchase- 
money, is not usurious, though there be a covenant to keep the vessel 
insur^, and that the plaintiff shall be entitled to his share of die mo« 
ney, to be recovered from the underwriters. Forrest. 4.] 

if after a bond upon an usurious contract, A. gives a counter- 
bond to indemnify the obligor from such bond, and he is thereby dam- 
nified, the counter-bond is in force, though the first bond was usurious. 
R. Cro. £1. 642. Noy. 73. R. Cro. £1. 588. for the surety perhaps 
was not privy to the usury. 

So, if after a contract made hon&Jide^ there is a subsequent agreement 
for a rate above the statute for further forbearance, the last contract 
only will be void, and not the first. R. Cro. £1. 20. R. 1 Sand* 
294. Acc. 2 Mod. 307* 

So, if a bond or recognizance be forfeited, and it is afterwards agreed 
to accept more interest than the statute allows, and to make anotlier 
defeazance, it is no usury ; for the forfeiture of the recognizance, See* 
is to be considered. R. Noy, 2. 

[If one bond be given in lieu of another void from usury, the second 
bond is also void. 3 T. R. 531.] 

[If money is lent at usurious interest, a subsequent contract that ail 
usurious interest should be struck off, and the principal repaid with 
legal interest, is valid. 2 Taunt. 184«] 

[A fresh security given for the balance of a debt originally usurious, 
is so likewise. Forrest. 72.] 

[Where A., for an usurious consideration, had given his promissory 
note to B. who transferred it to C. for a valuable consideration, without 
any notice of the usury, and A. afterwards gave his bond to C. for the 
amount of the note. Held, that this bond was not vitiated by the ori- 
ginal usuiy to which C* was no party. 8 T. R. 390.] 

[^^ere a person, in order to get his acceptances negociated, agrees 
with a broker to allow him to retain exorbitant brokerage out of the 
money received upon getting them discounted, the broker himself not 
bdng the party to discount uiem, a bill accepted and negociated upon 
iq jyh an agreement is not therefore void» 1 1 £ast, 43.] 

{A. being indebt^ to B. for different usurious loans, applies to B* 
for a further advance, which B. a|;rees to make at the l^al rate of 
interest, provided A.’s fiither will mve his security for it, and also for 
part of the previous debt* A/s famer consents^ and accepts three bills, 
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the two first of which euctly cover the amount of the legal debt. The 
first is paid when dne. In an action on the second, held that the ac- 
ceptances having been given partly as a security for an illegal debt^ 
were all tainted with the illegality, and were therefore void. 1 Mars. 
349. 5 Taunt. 780.] 

So, if there be a hazard of the principal, it will not be usury, though 
the interest upon a contingency may exceed 6L per cent. ; as, if a wager 
be to give 40/. for 20/. paiu, if A. is alive at the year’s end. Cro. £1. 648. 

if there be an agreement for 100/. to pay 80/. to each daughter 
(and he has then five) who shall be living at the end of ten years. R. 
Cro. El. 741. 

[So, on a bond given in the East Indies, where both parties then re- 
sided, and where the allowed interest was 9/. per cent., the court of 
B. R. in England (where the bond was sued) held that the plaintiff was 
in justice entitled to recover the sum really lent, together with Indian 
interest till the signing of the judgment, but with only the legal interest 
of this country, from the time of the liquidation of the debt by the judg- 
ment* 2 Burr. 1094. 1 Bl. 267. S. C.] 

[So, if for two guineas received, a man promises to pay twenty on 
his wife’s death, who is seventy years of age. 2 B. M. 704.] 

Or, for 50/. to pay 60/. at the return of n ship, (which may return 
in five months,) or if it never returns, nothing. R. 2 Cro. 209. 508. 
Acc. Sho. 8. 

Or, at the return of a ship, goods, or owner ; for it is a bottomry 
contract. R. 1 Lev. 54. R. Hard. 518. Acc. 2 Rol. 48. 

Or, for 100/. to pay an annuity of 50/. a year for life, though there 
is a mortgage for repayment^ of the 100/. if the annuity is not paid ; 
for it is a purchase, and, upon the death of cesiui qtie vie, the money 
is lost. R. 2 Cro. 252. 1 Bui. 36. R. Cro. £1. 27* Per Twisd. 

1 Sid. 182. • 

[If 2000/. is lent, on condition to pay the principal and 200/. in a 
year, or 250/. per annum for the life of the borrower, it is not an usu- 
rious contract. 1 Ves. 164.] 

[So, if A. for 120/. grants an annuity of 20/. out of a living, by deed, 
with promise for redemption in five years, and gives bond tor perfor- 
mance, this is not usury, tliough the words borrow and lend are used. 
13 Wils. 390. 2 Bl. 859.] 

Or, for 100/. to pay 20/. a year from Michaelmas next, if the 100/. 
is not repaid before Michaelmas; for he may repay it before Michael- 
mas without interest, if this was the true intent. 5 Co. 69. b. 

Or, if for 300/. a lease is made to B. at 35/. perann. of a house of 
which the rent was only 5/. with a coveilhnt to convey to him, if B. re- 
paid the 300/. in four years ; for it was at the election of B. to repay or 
not. K. 2 Lev. 7. 

[So, if A. lends B. 100/. for four years, without interest, in consi- 
deration that B. shall provide meat and drink for A.’s daughter C. who 
is to be partner with B.’s wife, have half the profits, and bear half «tbe 
loss, and to lodge A. for 10/. per ann’., it is not usurious, though the 
board of C. and lodging of A. might be worth 30/. per annum. 2 B« 
M. 891.] 

[Mortgages, &c. executed in Great Britain, afiecting lands inlrelaiidy 
See* may bear 6 per cent, interest ] ' * 

[By 
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[By stat 17 G. 3. c. 26. a memorial of all deedsi &c. foir^grant of 
annuity for life» shall in twenty days be inroUed in chancery, or diall 
be void; so, of judgment on warrants of attorney for that purpose. 
Deeds must contain the consideration.] 

[(C a.) Belatitte to contractje( abroati.] 

[The stat 14 Geo. 3. c. 79. which enacts that mortgages and other 
securities respecting lands in Ireland and the West Indies, reserving 
interest allowed in those countries, shall be valid, thougli executed in 
England, does not extend to personal contracts. 3 T. K. 425.] 

[(C b.) 3[t0 effect on eeiietting bemanb^.] ' 

[A prior legal debt is not destroyed by a subsequent usurious con* 
tract relating to it. 1 H. Bl. 462.] 

[(Cc.) EeWef.] 

[The rule that where parties are in pari delicto potior cst conditio 
pomdenthi applies to the lender, though not to the borrower under 
a usurious contract. The borrower therefore may have relief from 
the contract by action or motion, ns the 'case may require ; but since 
this is upon e(iuitable grounds, the maxim that a party who seeks 
equity must do equity applies ; therefore, before suing, he must place 
the defendant in his original situation, as by tendering back to him the 
money really advanced, with legal iim^rest. 1 T. R. 153. Id« 225. 

1 Taunt. 413. ^ 

(C d.) ipuni 0 |)inent of u 0 ucg« 

By thest. 13 El. 8. 21 Jac. 17.> and l9 Car. 2. 13. all bonds, con- 
tracts, &c. upon usury are void. Vide ante, (A). 

How the statute shall be pleaded tosuch a bond, &c. vide in Pleader, 
(2 W 23.) 

By the st. 13 £1. 8. persons taking usury above the rate mentioned 
in tnat statute shall forfeit such interest, &c. 

By the st. 37 H. 8, 9. and 12 Car. 2. 13. if any, by way of corrupt 
bargain, &c. take more than is allowed by statute for forbearance of 
money or other thing, he shall forfeit treble the value of the monies, 
wares, &c. lent, &c.; a moiety to the king, a moiety to him w)io will sue 
for the same. 

And though the first contract was not usurious, if a man takes after- 
wards above the allowance of the statute for the loan of money, &c. 
an information lies upon such statute. 1 Sand. 295. R. 1 Vent. 38. 
Ray. 196. 

And if there be an usurious contract to pay 20/. for forbearance of 
100/., an information lies, though he does not take above the legal in- 
terest. R. 1 Vent. 38. Ray. 126. PerTwisd. 1 Mod. 69. 

So^ though he takes but a penny of the interest upon such agree- 
ment ^ Cro. £1. 20. 

So, if a feofiinent, lease, &c. be made upon an usurious contract, it 
will void, as well as a bond. Jon. 303. 

Rr4 IBut 
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[But an indictment for usury lies not for a corrupt agreement with-* 
out loan, or taking in pursuance of it. Str. 816.] 

So, if an usurious contract be for 201. ibr forb^ance of 100/., and 
he takes no part of the 20/., an information does not lie against him. 
R. Cro. El. 20. 

[When the usurious contract, the lending, the forbearance, or inte- 
rest concur, then the offence is Committed, and the action must be 
brought on 12tk Ann. within a year from that day, nor does part of 
the penalty being to the king avail. S Wils. 250. 2 Bl. 792. S. C.] 
[Where A. lent B. 500/. paying immediately a premium of 50/. and 
paying interest on the 500/. at Bl. per cent, for five years, at the end 
of which time, ajui tarn action was brought; held that it was in time. 
2B.& P.381.] 

[Where A. had borrowed 600/. of B., paying him ten guineas^ pre- 
mium ; and at the end of the half year A. paid 15/. for interest ; held 
that the usury was complete. 1 East, 195.] 

court will permit prosecutor to compound. Barnes, 1 18.] 
[The usurious contract must be proved as laid. Cowp. 671.] 

[Before a party can entitle himself to relief, by civil action, from an 
usurious contract, he must tender all the money really advanc^ ; there- 
fore, where goods arc pawned to a broker for a certain sum, and usu- 
rious interest agreed to be paid thereon, the pawner of the goods can- 
not maintain an action of trover for them, in order to get rid of the 
usurious contract, without first tendering the money which had been 
actually advanced, with legal interest. 1 T. R. 15S.] 

[A honajide debt is not destroyed by being mingled with an usuri- 
ous contract relating to it. 1 H. Bl. 462.] 

[The court will stay proceedings on a scire facias^ in a judgment en- 
tered up on a warrant of attorney, to wait the event of an issue directed 
to try the usury. Cowp. 727.] 

(D) ]^unljsi|)ment of broitage. 

So, by the St. 12 Car. 2. 13. scrivener, broker, solicitor, &c. who shall 
directly or indirectly take any money or other reward, above the value 
of Bs. ibr procuring the loan or forbearance of 100/. for a year, and 
so 'pro rata^ &c. or above \2d. for making or renewing a bond or bill 
for such loan, or for a counter- bond concerning the same, shall forfeit 
20/. for every ofience, and be imprisoned for half a year ; a moiety to 
the king, a moiety to him who will sue for the same. 

But an agreement by A. to give B. 200/. if he procures 5000/. to be 
paid in his name upon an aid granted by parliament, does not appear to 
be brokage; for the borrower pays nothing, and the lender receives 
nothing. R. Skin. 322. 

[See also stat. 17 Geo. 3. c. 26. s. 17* 

Vide more concerning Usury, in Pleader, (2 07*) 
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(A) i0utlal(org. p. 617. 

(B a.) 3 [n tobat ca^ejS it lietf. p. 6 I 7 . 

[(B b.) Dutlatocg of a co^contractor*] p. 618. 

[(B c.) Df a cosOefenliantO p. 618, 

[(B d.) flDf an acccostarp.] p. 618. 

[(B e.) j©f a pactg abroaD.] p. 619. 

(0) ipoio an outlavntg Obeli be aboibeb. 

(C 1.) For what causes, p. 619. 

(C 2.) When avoided. — By plea. p. 622, 

(C 3.) By motion, p. 623. 

(G 4.) By error, p. 623. 

(C 5.) Party restored after reversal, p. 624. 

(D) jTorfeiturt bp outlatorp. 

(D 1.) In treason or felony, p.625. 

(D 2.) In personal actions.— What things are for-. 

feited. p. 623. 

(D 3.) What not. p. 626. 

(D 4.) To whom the forfeiture shall be. p. 626. 

(D 3.) How advantage shall be taken ofit p. 626. 

(A) 0utlab)rp. 

A man outlawed is, when by judgment of law a man, by his own de> 
fault, is ousted of the law. Co. L. 122. b. 128. b. 

For every man at his age of twelve years ought to be sworn to the law 
in a toum or leet, and by his outlawry he \apositus extra legem. Co. 
L. 122. b. 

A woman who does not swear to the law, by judgment of outlawry, 
is not said to be outlawed, but waiviata. Co. L. 122. b. 

And therefore, if a woman is said to be utlagaia, it will be error. 
R. 2 Rol. 804. 1. 6. 

(B a.) 3|n tobat taaeb it lie 0 . 

A man shall be outlawed for his default if he will not stand totbe law ; 
and therefore, upon an indictment for treason or felony, if the defen-, 
dant does not appear upon the second capias^ he shall be outlawed. 
Vide Indictment, (I). 

So, in an appeu. St F. C. 60. a. 67. Vide Appeal, (G 5.) 

And if he does not render himself within ayear, hesh^ be executed 
without other judgment or trial. S Mod. 42. 72. 

[It 
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• 

[It lies on an infornjiation. 4 B. M. 2527-' 

[And in an information for any offence^ in its nature against the laws 
of society, and that disturbs the good order which keeps a.state in peace, 
(the true meaning of contra pacemy) though not with actual force. 
Ibid.] • 

So, upon an indictment for a misdemeanor or information, he shall 
be outlawed, but he shall not be fined thereon without other conviction 
for the offence. Vide Information, (D 1.) 

So, if a peer does not appear upon on indictment for treason or felony, 
he shall be outlawed. 3 Inst. 31. 

But where a capias does not lie in process, the defendant cannot be 
outlawed before or after judgment; as, upon a writ of privilege by an 
attorney or another. R. ] Leo. 329. 

[It lies not for less than lOZ. Semb. sed qu. Barnes, 320.] 

If defendant avoids arrest, though he appears publicly, he may be 
outlawed. Barnes, 320.] 

[On total absconding, no endeavours to arrest sire necessary. Barnes, 
822.] 

How to proceed to outlawry, vide in Pleader, (2 W 4, &c.) 

[(B b.) Dutlatorp of a co-contractor.] 

[Notwithstanding the outlawry of one of two contractors sued jointly, 
the action remains joint, so that the other may insist on any defence 
which he might have made, had the outlaw defended. 4 T. R. 611.] 

[(B c.) Df a co-DefrnDant.] 

[A declaration in a joint action against two, of whom' one has been 
outlawed, will be set aside, unless the process issued against each be 
referable to and connected with the same original. 15 East, 1.] 

[The rule, that if a man be outlawed at the suit of another, all men 
shall have advantage of this personal disability, only applies to the case 
where he is plaintiff ; a declaration, therefore, against one sued witli 
another, who has been outlawed, stating that fact, but not adding that 
the outlawry was in this suit, is insufficient. 3 East, 144.] 

[In declaring against one defendant upon a contract jointly with ano- 
ther defendant who is outlawed, it is not necessary to aver the outlawry 
with a prout patet per recordum^ if it appeal* to be in the same suit. 
3 Smith, 56. 7 East, 50.] 

[Where after outlawry of one of two joint defendants, and before 
final judgment, the other dies, the right survives against the outlaw, and 
against him alone. 1 M. & S, 242.] * 

[(B d.) flDf an accesiiBiarg.] 

. [Thest.ofWe8tm.c.l4. (SEdw. l.c. 14.) enacts, that no accessary shall 
be outlawed until he that is appealed (which is held to mean indicted as 
well) of the deed be attainted ; and his exigent shall remain until the 
principal is attainted by outlawry or otherwise. Since an indictment 
against several is in law a separate indictment against each (unless where 
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it was essential that they should have jdned to make the oflfenc^) an 
outlawiy of the principal and accessary (indicted togedier) on an exigent 
against both, is erroneous as to the accessary tdone. 4 T. R. 521^ 

[(B e.) flDf a partp abroaO.] 

[It is sufficient to reverse an oudawiy, that the party was abroid at 
the time of exigent proclaimed. 12 East, 624.] 

[If outlawry be obtained while the defendant is beyond sea^ it iserrorg 
though he went abroad to avoid process. 4 Taunt. 691.] 

(C) ipoto an outlatorg ietball be aboibeb- 

(C 1.) For what causes. 

Outlawry shaltbe avoided if the person outlawed, at the time out* 
lawry pronounced, was within the age of discretion; as, if he was m 
infant under fourteen years. 2 Rol. 805. 1. 10. R. Dy. 239. i. 
Bend. pi. 205. 

So, if a woman, at the time she is waived, was covert baron. 2 Rol. 
806. 1. 45. 

So, if a man, at the. time of his outlawry, was in prison, it will be 
error. Lit. s. 437. 2 Rol. 803. 1. 35. 

Though the outlawry was for felony, or in a personal action. 2 Rol. 
803. 1. 35. 

But imprisonment is no cause to avoid an outlawry, if it be by covia 
or consent. Co. L. 259. b. 

If a man in prison, brought to the bar, will not appear. R. 2 Ro!. 
804. 1. 50. 

So, if a man, at the time of his outlawry, was out of the realm, (t 
will be error. Skin. 6. [2 Str. 1178. 1 Wils. 3.] 

If a man was in the king’s service with a captain, &c. in war. 2 Rd. 

803. 1. 42. 804. 1. 15. 

Or, about the king’s business, by his command under letters patent. 
2 Rol. 803. 1. 40. 804. 1. 15. 

So, if he was out of die realm for his own private business, or for his 
pleasure, and not upon the business of the king, or the realm. 2 Rol. 

804. 1. 20. 2 Rol. 11, 12. 

Though he be oudawed for felony, or in a personal action. 2 Rol. 
804.1. 35. Skin. 16. 

So, if he goes out of the kingdom ixpon the business of the king or 
the realm, after exigent pronounced, he shall avoid the oudawry amr* 
wards. R. 2 Rol. 804. 1. 40. 

But if a man goes voluntarily out of die kingdom after exigent for fe- 
lony pronounced, he shall not avoid the oudawry afterwards pronoun- 
ced. R. 2 Rol. 804. 1. SO. 

If it appears upon the record, or confession of the king’s attorney. 
Semb. 2 Rol. 12. 

SOf oudawry for treason cannot be avoided, because the party was 
out of the realm; for by the st. 26 H. 8. 13. and 5 & 6 Ed. 6. 1 1. pro- 
cess and outlawry against any for treason, who is out of the realm, shall 
be as good as if then resident in the realm. 3 Inst. 32. 

$0, an outlawry may be avoided, if the person outlawed be mis- 
named, 
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named} or his addition mistaken; a8» if he be named knight} when he was 
a baronet. R. Comb. 184. 

[If the day and yiear of the king be inserted in the Ist^ 2d, dd, and 
5ih exaction, but omitted in the 4tb, it is erroneous, and shall not be 
supped by intendment. 2 Hale’s P. C. 203.] 

[^e sheriff must state, in his return to the writ of exigent, the day 
and Tear of each exaction. Therefore, where the sheriff stated that on 
audi a day in the 30th year of the reign he exacted the defendant a third 
time; that afterwards, on such a day, (omitting the year,) he exacted 
him a fourth time ; and that afterwards on such a day in the 30th year 
afoiesaid he exacted him a fifth time, it was holden insufficient, and a 
ffoed ground for reversing the outlawry. 5 T. R. 202. 2 Rol. Abr. 
202. pi. 8.] 

[In a record of outlawry it appeared by the writ of proclamation and 
recurn to it that the prisoners were required to render themselves to the 
sheriff, so that he might have their bodies before the justices, &c. at 
Hie return of the writ, and it was holden good. 4 T. R. 521 .] 

[If it appear on the record that the writ of proclamation was deli* 
^ered to the sheriff, three months before the return of it, it is sufficient, 
ihorah it be not so expressly alleged. Ibid.] 

, [The writ of proclamation required the sheriff to proclaim the parties 
h open court in the sheriff’s county (not saying county court), and it 
vas holden good. 4 T. R. 521.] 

[The sheriff need not allege in his return to the writ of proclamation 
that the persons proclaimed did not appear, and render themselves,” 
howh he must in his return to the exigent. Ibid.] 

[The names of the coroners need not be subscribed to the judgment 
ef outlawry ; it is sufficient, if it appear on the record that the judgment 
of outlawiT was given by them. Ibid.] 

[It need not appear on a record of outlawry that the capias and exi* 
gent were sealed by the justices of oyer and terminer, &c. Ibid.] 

[If it be stated that the justices of our lord the king were assigned by 
letters patent under his seal of Great Britain, it will% presumed to be 
the great seal. Ibid.] 

[It need not be stated in express terms on a record of a judgment of 
ouUawry that a writ of capias issued against the defendant ; it is suffi- 
cient if it appear that the sheriff was commanded to take the defen- 
dant,” &c. 6T.R.57S.] 

[Neither is it necessary in stating every writ to, repeat the day and 
year when each was issued ; it will suffice if it appear by referring to the 
preceding parts of the record ; as if, after stating that the. capias was 
returned on such a day, it proceed thus: whereupon the exigent was 
awarded; whereupon referring to tlie day when the capias was returned. 
Had. Vide supra Pleader, (2 W 5.)] 

If he be outlawed by judgment of the coroners, without naming them, 
except in London, where me mayor is coroner, and therefore idea u^- 
lagai. est is sufficient without more. R. 2 Crd. 528. 531. 

[SO} an outlawry for felony shall be reversed, if it appear on the writ 
of prodamation, and the return to it, that the person indicted was out- 
lawed after a day had been given him in court, and before such day 
arrived. 8 T. K. 499.] 

So^ by the 8t« 5 &6 td. 6. 11. if any outlawed for high treason, within 

one 
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one year after yield himself to the chief justice^ and oiFer to travemf 
the indictment on which he was outlawed, he shall be admitted so to 
do, and, being acquitted of the indictment, shdi be disdiar^ rf the 
outlawry. 

So, by consent of the attomey-general, he may reverse the outlawry 
or error. 3 Mod. 42. 

And shall assign error at the bar, in proper person ore tenuSi and 
then the court assigns counsel to argue it Skin. 16. 

But the St. 6 Eld. 6. does not extend where the outlaw is apprehended^ 
and does not render himself. R. 3 Mod. 47* 

[A person committed for high treason, in diminishing the coin, who 
makes his escape before indictment, and is then indicted and outlawed, 
and then retaken within the year, may have habeas corpus to B* S. and 
surrender ; then have certiorari to remove the proce^in^, plead his 
having been beyond sea, and have the outlawry reversed. Str. 824.] 

So, an outlawry for high treason shall not be reversed, because pto- 
cess was awarded against him when out of the realm ; for by the st. 
26 H. 8. IS. and 5 Ed. 6. 1 1. such process is good. 8 Inst. 32. 216. 
Dy. 287. a. 

[When there has been misbehaviour in plaintiff, the Court will oblige 
him to reverse an outlawry at his own costs ; but if it is a mistake or 
error in law, it must be by writ of error. B. R. H. 123.] 

[Outlawry shall not be set aside for irregularity, on motion, because 
it is on debt by original in B. R. B. R. H. 317.] 

[If, in debt on bond by wife dam sola^ the husband is gone abroad and 
outlawed, and the wife, though she appears publicly, is waived, the 
outlawry against her shall be set aside on motion ; but goods taken on 
cap. utlagat. must be deemed the husband’s, though sworn to be her 
separate goods ; and if she has equitable right, she must apply in equity. 
2 Wils. 127.] 

[If defendant was prisoner, pending exigent, outlawry shall be re- 
versed on common appearance. Barnes, 312.] 

[Where outlawry is not special, defendants may reverse at their own 
expence, and payment of costs on common appearance ; if before tran- 
scribing into the exchequer, common costs to the exigent; if after, costs 
to the time of reversal. Barnes, 324.] 

[If plaintiff dies after judgment, there must be scire facias^ or out- 
lawry shall be set aside. Barnes, 325.] 

[Outlawry, commenced and prosecuted during defendant’s residence 
in Ireland, shall be reversed without bail or appearance. Barnes, 325.] 
[Before defendant is returned outlawed, he may supersede exigent on 
appearance and costs; but after, there must be bail, who are bound to 
pay the money, without option to render principal. Barnes, 326.] 
[The court will stay proceedings on payment of debt and costs in a 
month. Ibid.] 

[If feme-sole is waived specially on mesne process, and after exigent 
and before outlawiy, marries, the court will not interpose. Barnes^ 
321.] 

[Proceedings shall not be staid because plaintiff died before return, if 
after day of outlawiy. Barnes, 323.] 


(C 2.) When 
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(C 2.) When avoided. — By plea. 

An oadswinr may be avcnded in two manner^ by plea, or by writ of 
error. Co. L. 259. b. 

[But, thoueh illegal and void, it cannot be set aside by a third person 
in a collateral action. 1 Bl. 20.] 

• If an outlawry be voidable for matter appearing upon the record, 
the par^ in the same term may reverse it by plea. Co. L. 259. b. 
Bend.pl. 137. 

As, for omission of any process. Co. L. 259. b. 

Or, variance. Co* L. 259* b« 

If outlawry does not lie in such case. Semb. Dy^ 223* a. 

Ofi process was superseded before outlawry pronounced. Dy.22S.a. 
Bend. pi. 15. R* Mo. 73. 1 And. 36. 

I/no proclamation where the party was commorant at the time of the 
exi^nt. R. Dy. 214. Bend. pi. 155. 1 And. 36. 

Or, no addition to the defendant. R. Bend. pi. 212. Mo. 70. 

If no return upon process. 

Or, the sheriff was removed, and another appointed upon record 
before the return. R. Dy. 41. b. 

So, for any cause, except want of proclamation, the parly shall 
avoid the outlawry upon motion, where he comes in gratis upon the 
exigent, alias, or pluries. Sal. 496. 

§Of if he comes in another term. 1 And. 36. 

So, in favarem vita^ outlawry in felony may be reversed by plea, if 
it be voluble, for death, imprisonment, out of the realm, &c. Co. L. 
259. b. 

But in B. R. an outlawry shall not be reversed by plea, but by er- 
ror only, in the same term as well as in another, though it be error ap- 
pearing upon the record. 1 RqI. 743.1. 10. 

If a man comes in upon the return of the capias ntlagatumy he may 
plead, in avoidance of the outlawry, a matter which may avoid it by 
plea* Co. L. 259* b. 

And upon the plea, and security given, there shall be restitution ^f 
the goods. Hard. 98. 

go, if there be matter appearing upon record to avoid the outlawry, 
the party, who appears as tertenant, must demur, upon return of the 
inquisition taken upon the capias tHlagatum. Hard. 58, 59. ■ 

And several tertenants may join in demurrer. Hard. 59. 

So, a tertenant may plead to the inquisition. 

[The prisoner must first plead to the outlawry, and that must be 
tri^ before he can plead to the indictment. Str. 824.] 

[He may plead ore tentiSj the attomey-aeneral reply ore tentis ; the 
venire is awarded returnable instanter ; me jury returned sitting the 
court; he may have counsel; he has no peremptory chaUengc. Ibid.] 

[The court cannot Assign the defendant counsel on an outlawry for 
treason till he has pleaded, and then he may have counsel on the colla- 
teral matter, 1 B. M. 638.] 

[The court will allow attorney-general taconfess error in fact, though 
not true, but not error in lawj if not true. Ibid.] 

[If defendant pleads, not the same person, it is tried insianter. 
Ibid.] 

6 [If 
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[If an exception goes to shew that the outlawry is a nullityi it avoids 
*it without writ of error. Ibid.] * 

[If error in fact is allegedi the court may give defendant leave to 
plead to the indictment ; if error in law, there must be writ of error. 
Ibid.] 


(C 3.) By motion. 

So, a man, ut amiais curta, may avoid an inquisition upon an out^ 
lawry, by matter apparent in it, upon motion. R. Hard. 86.] 

[The court of common pleas will reverse an outlawry on motion.' 
3 Taunt. 141.] 

[It is discretionary, when to reverse on motion or not; if defendant 
hath been long abroad, the court will not reverse at plaiiitift'V expence. 
Barnes, 324, 325, 326.] 

[The court will not set aside outlawry for want of proclamation on 
motion. Barnes, 323.] 


(C 4.) By error. 

But generally, where the outlawry is voidable for inatter of fact, if 
it be not in felony or treason, it must be avoided by writ of error. Co. 
L. 259. b. 

So, an outlawry may be reversed by error, in treason or felony. 

[A writ of error on an outlawry (even for felony) is never denied, 
if the witnesses arc living. Fort. 38.] 

[The attorney-gcnercu will not grant fiat for writ of error till de- 
fendant is in actual custody on cap. utlag. 4 B. M. 2527.] 

And in treason there is no need of a scire facias to the lords medi- 
ate or immediate; for no forfeiture accrues to them. R. 4 Mod. 36G. 

So, in felony, if it be suggested that he has no lands, anil the at- 
torney-general confesses it, there is no need of a scire facias. Sal. 
495. 

Otherwise, where the defendant has lands which for felony arc for- 
feited to the lord of whom held. Ibid. 

If two are outlawed in the same action, and only one appears, to 
reverse it, error shall be in the name of both, till the other appears, 
and is summoned and severs. R. Sal. 496. 

And he was obliged to appear in person, till tlie st. 4 & 5 W. & M. 
18. Vide Attorney, (B 6.) 

[A person outlawed for want of appearance to an indictment, for a 
libel against the government, shall have a writ of error, and be admit- 
ted to bail. Fort. 37.] 

[No boil is given in error of an outlawry till reversal ; and then it 
is to appear to an original, to be brought in two terms. Str. 95 J.] 

[But on reversal special bail must be given, though there was no 
affidavit originally of the debt, if the debt was bailable. 2 Str. 1 178. 
lWiU.3.] 

If error is brought, and the attorney-general confesses it. It shall be 
reversed, and the defendant immediately tried upon the indictment. 
Sal. 495. 

If he assigns error for being out of the realm, it is sufficient to say 
generally, quod tempore utlagar.fuit. R. 2 Rol. 12. 


Though 
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Though he goes after the exigent ; for, if he was then here it shall . 
be shewn on me other part. R, 2 Rol. 804. 1. 45. 

[Outlawing a man beyond sea is error, not irregularity. Barnes, 


819.1 

[If one exigent be awarded against the principal and accessaiy to- 
gether, it is error only as to the accessary. 4 T. R. 521.] 

[On a writ of error to reverse an outlawry, on the ground that the 
oudaw, before and at the time of suing out the writ of exigent, and fi'om 
thence until the time of pronouncing the outlawry, was in parts beyond 
the seas, the plaintiff in error having proved the previous proceedings 
in the outlawry, and that the outlaw, at the time of suing out the e^S- 
gent, was abroad, and died abroad ; but without fixing the time of his 
death. Held, that it was not necessary to prove the time when the 
judgment was pronounced. 1 Mars. 58. 5 Taunt. S09.] 

[ W hen you come to reverse an outlawry, you must have the record 
in court. LofR. 348.] 


(C 5.) Party restored after reversal. 

If the outlawry is reversed, the party shall ^be restored to all he 
lost. 

[After an outlawry has been reversed, the case is the same as if it had 
never been ; insomuch that all proceedings i%the interim between out- 
lawry and reversal, upon the same footing as if no outlawry had been 
pronounced, are valid. 7 T. R. 259.] 

If a term be sold by the king, he shall be restored to the term. Per 
two J. Cro. El. 278. R. 1 And. 277. R. 2 Ver. 315. 

If a lease be made by the exchequer to the plaintiff, of the lands of 
the outlaw, and he levies the profits b;^ exchequer process, which, by 
order of the court, are delivered to him ; yet they shall be restored, 
upon the reversal of the outlawry. 2 Jon. 101. 

But, if the king’s lessee be outlawed, his term shall not be restored ; 
for it was extinct. R. Mo. 237. 

So, he shall have all his lands and tenements. 

Though the king has granted them to another and his heirs. 1 And. 
188. 

And he may enter upon reversal of the outlawry, without petition or 
scire facias. R. 1 And. 188. 

So, he shall be restored to a presentation to an advowson. 

Soi to all his goods and chattels. 

To his stock in the East India or any other company^ though 
granted to another by privy seal. 2 Ver. 313. 2 Lev. 49. cont. 

So, if the king’s grantee acknowledges satisfaction upon a judgment, 
it shfl^be set aside in equity, and restitution made. 2 Ver. 313. 

So, a lessee of the outlaw shall have trespass for the profits received 
between the assignment to him and the reversal. R. Cro. El. 270. 

But the profits of the lands, received during the outlawry, shall not 
be restored. 2 Ver. 313. 

Nor East India stock, granted to A. by privy seal, and transferred 
to him by the comrany, i^ere the restitution was to all, quod non fuii 
nobis responsuM. U. 2 Lev. 49. 


OD) jrot- 
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(b) jForfei'ture bg outlatorg. 

(D 1.) In treason or felony. 

If a man is outlawed for treason or felony, he forfeits all his lands and 
tenements, goods and chattels. Vide Forfeiture, (B 1, &c.) 

So, money received by his servant, and brought to his house, though 
not delivered to him. Sav. 40. 

(D 2.) In personal actions. — What things are forfeited. 

A man outlawed in a pei*sonal action forfeits his goods and chattels. 
2 Rol. 806. 1. 40. 1 Sal. 395. 

And his chattels real ; as, a term for years, &c. 2 Rol. 806. I. 43. 

And the trust of a term. 1 Sal. 109. R. Hob. 214. Hard 496. 

If tenant at wrill sows his lands, and is outlawed, the king shall have 
the emblements. 2 Rol, 806. 1. 50. 

If a church is void, and afterwards the owner is outlawed, it shall be 
forfeited to the king. 2 Rol. 807. 1. 17- Ca. Pari. 75. 

So, if the church becomes void after the outlawry, the king shall 
present. 2 Rol. 807. 1. 45. 

So, the king shall have all the profits of his freehold lands. 2 Rol. 
807. 1. 32. 

So, if the lessor is outlawed, the king shall have the profits of his 
tenant at will; for by the outlawry the will' is determined. 2 Rol. 
807. 1. 35. 

[The goods of a tenant are liable to a year’s rent, notwithstanding an 
outlawry in a civil suit. ' 7 T. R. 259.] 

So, if a man be outlawrcd after a judgment recovered by him, the 
king shall have the profits of all the defendant’s lands, though, the plains- 
tiff can have only a moiety in execution. R. 2 Cro. 513. 

So, if the king’s lessee is outlawed, he forfeits his lease. R. Mo. 237. 

So, a man outlawed forfeits stock in the East India company, &c. 
2 Lev. 49. 2Ver. 313. 

So, upon a levari facias^ after an inquisition upon an outlawry, a 
stranger’s cattle, levant and couchant upon his land, may be seized and 
sold; for they are the issues or profits of the land. R. Skin. 618. 
Vide post, (D 4.) 

So, a bond to A., who was trustee for B., will be forfeited by the out- 
lawry of B. R. 2 Rol. 807. 1. 15. 2 Cro. 512, 513. 

If a man recovers damages in a personal action, and afterwards is 
outlawed, the king shall have the damages and execution for them upon 
the judgment. R. 2 Rol. 807. 1-2. 

If the cpnusee of a statute sues an extent, and has the conusor in 
execution, and afterwards is outlawed, the debt^ is forfeited, and the 
king may discliarge the conusor; for his body is not a satisfaction. 
II. 2 Rol. 807. 1.5. 

So, if A. has judgment against B., who holds jointly with C., who 
aliens, and afterwards A. is outlawed, the king shall have an extent 
for the moiety of R., though the alienation was before the outlawry. 
R. Lane, 20. 

So, if A statute is acknowledged to two, and one sues executioii, and 
afterwards is outla^red, it will be a forfeiture of the debt against both. 
R. 2 Rol. 808. 1. so. 

V 0 L.VII. Ss So, 
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So, if a bond be made to two, one of whom is outlawed, the wh(de 
bond will be forfeited. Semb. 1 Rol. 7- 

(D 3 .) What not. 

But by outlawry in personal actions a man does not forfeit any land^ 
of which he has an estate of freehold. 2 Rol. 807- !• SO. 

Nor, a rent- charge for life, nor arrears which accrue for the rent 
during his life. Hut. 54. 

[Copyhold lands are not liable to be seized ; and if they are, and a 
venditioni exponas issued, it shall be quashed. Park. 190.3 

If A. seized in fee teases for years, and is outlawed, the king shall 
not have the profits durinu the term. Bro. Patent, 3. 

So, he does not foiieit &bts due to him upon contract. 2 Rol. 806. 
1. 52. 

Or, other chose in action. Semb. Sav. 40. 

Nor, the equity of redemption of a term. Semb. 2 Ver. 314. 

Nor, money due to him upon mortgage. Hut. 53. 

So, he does not forfeit a thing of whicn the interest was not vested in 
him ; as, if lessee at will sows his land, and the lessor is outlawed, the 
king shall not have the emblements. 2 Rol. 807. I. 35. 

If a feme covert, possessed of a term for years, be waived, the king 
shall not have the term. 2 Rol. 806. 1. 45. 

If an executor is outlawed, he does not forfeit the goods which he 
has of the testator’s. 2 Rol. 806. 1. 47* 

Nor, tlie goods which he himself recovered as executor. 2 Rol. 806. 
1. 35. 

Nor, the cattle of a stranger, levant and couchant upon his land. 
R. Skin. 617. cont. Vide ante, (D. 2.) — ^post, (D 5.) 

So, a lease by the king to a man outlawed will be good ; for he has 
a capacity to be a farmer to the king. R. Mo. 237. 

(D 4.) To whom the forfeiture shall be. 

If a man is outlawed, the forfeiture shall be to the king. 

Though he is outlawed in a personal action. 

So, if the lessor of lands, within a county palatine, is outlawed, though 
the count palatine has the goods of the outlaw within his precinct, yet 
the king shqll have tlie arrears of rent ; for it follows the person. Dub. 
2 Rol. 808. 1. 40. Lane, 90. 

Yet the outlawry in a personal action shall be fer the benefit of the 
party, if he pleases ; and therefore, if the defendant is taken upon a 
capias utlagatum^ after judgment upon prayer he shall be in execu- 
tion for the party. Ca. Pan. 73. Doug. 547. 4 Burr. 2549. Vide 
Execution, (B 2.) 

So, the king may grant the benefit of an outlawry to another. R. 

2 RoL 188. 1. 5. 

(D 5.) How advantage shall be taken of it. 

So, upon the outlawry, a general capias lies agiunst the person out- 
lawed. 

Or, a special capias uJtlagatum^ by which the sheriff is commanded 
quod per sacramentum^ Jjrc. inquirat qua bona aui catalla, terras out te- 
nementa hahuit die utlagarMeaextendiet appreciarifac,^ ^c. Off. Br.d5. 

6 And 
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'And thereupon the sheriff returns an inquisition taken by hiin. Lut. 
330. 

[If a man is outlawed in a civil action> and extent, inquisition, and 
levari facias^ and 50/. levied thereon, it may not be paid to plaintiffon 
motion, though defendant consent, if nobody consents for the crown ; 
for it belongs to the king, if a lease is not taken out. Bunb. 38.] 

If the land be under-valued, there may be a melius inquirendmu 
Hard. 106. 

And such inquisition must be as certain as an indictment or declare^ 
tion. Semb. Hard. 58. 

And therefore, if it finds several parcels of land, without saying of 
what nature, it will be bad, though it mentions the value and tenant^’ 
names. K. Hard. 59. 

But it is sufficient if it shews the value of the lands m toto, though it 
does not shew the value of every particular parcel. R. Hard. 7. 

So, if it finds two marshes of such a value in the possession of B., 
though it does not say how many acres. R. Hard. 59. 

Or, a close called D., though it does not mention quantity or quality. 
Hard. 76. 

So, de 6 clausis tetree et j^astur. de messuagio- sive tetiemento^ &c. are 
sufficient ; for being only an office for information, so much certainty 
is not necessary as in an office to entitle. R. Hard. 191 . 

So, the return may be good in part, and quashed for part. R. 
Hard. 59. 

So, if there be a variance in the outlawry returned to the exchequer 
from the record in C« B. it may be amended. R. Hard. 7* 

So, an information lies in the exchequer, in the nature of a trover, 
against him who has goods of the outlaw, and does not deliver them. 
R. per Hale, 1 Mod. 90. 

So, after the inquisition returned in C. B. a transcript thereof shall 
be transmitted to the exchequer, and thereupon a scire facias goes 
against him who has goods of the outlaw in his hands. Lut. 331. 

So, by bill by the attorney-general in the exchequer, a discovery of 
his real and personal estate, and the grants made of it, may be required; 
for the outlawry is in the nature of a judgment for the king. R. upon 
demurrer. Hard. 22. 

So, a common person may demand a discovery against an outlaw by 
bill, to enable him to take out execution. Hard. 22. 

ifo, where a man is outlawed in a personal action, the king may take 
the profits of his freehold ; as, the rent, corn, grass, Ikc. 2 Rol. 808. 
1.5. 

And may grant to another to levy the profits in his name. 2 Rol. 
808. 1. 22. 

So, he may make a lease to the outlawed person himself; for he is 
capable as a farmer. R. Mo. 237. Vide infra. 

[On an inquisition on an outlawry, a term for years cannot be sold by 
the sheriff; for the profits only are forfeited to the king. Semb. Bunb. 
104.] 

So, the cattle of a stranger, levant and'couchant upon the land, shall 
betaken as the issues of the land. R. 1 Sal. 395. 5 Mod. 117- 

So^ the cattle ofa commoner,, or tenant in common, if his title is not 
found by the inquisition. 1 Sal. 395. 

Ss2 So, 
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So, it is the usual course of the exchequer, to grtot a leftse of the 
lands of the outlaw to the party who sues the outlawry. Ca, Pari. 72. 
Hard. 106. R. Mo. 237. 

[If, defendant being outlawed, plaintiff gets a lease from the crown, 
and is obstructed, he cannot have an- injunction to put him in posses- 
sidU, but he may bring trespass for the profits, or have an ejectment. 
Sed Qu. de cco. Bunb. 261.] 

[The king, under an outlawry, or his lessee, may redeem a mortgage. 
Park. 268.] 

And the lessee may take the profits to the value extended, btft 
not the other profits, if they are of greater value, before a melius 
inquirendum^ which finds the full value. - R. llard. 106. 

So, the party at whose suit he was outlawed, may obtain a grant of 
the lands by privy seal. 

If the lands of the outlaw are seised, and the inquisition returned, 
the outlaw, by his feofiinent or sale afterwards, cannot defeat the king, 
&c. of the profits. R. 1 Lev. 34<. 

So, they cannot be afterwards extended by elegit^ upon a jud^ent 
before the outlawry. R. Ca. Pari. 75. R. Hard. 106. R. it there 
be no covin. Sal. 495. 

So, the heir or feoffee of the defendant shall be bound by the outlaw- 
ry. 1 Sal. 395. 

But the king has not the possession of freehold land ; for he cannot 
grant or lease generally. 2 Rol. 808. 1. 20. 15. 

Neither can he plough the land to sow. 2 Rol. 808. 1. 7. 

Nor. seize the land; for then, upon pardon or reversal of the out- 
lawry, he would be put to sue livery. 2 Rol. 808. 1. 1 2. 

Neither can he cut trees or undei*wood. 2 Rol. 808. 1. 10. 

And a man outlawed may make a feoffment, whereby the king is de- 
prived of the subsequent profits. 2 Rol. 808. 1. 17. 

But this is Intended of a feoffment before seizure for the king. 1 Lev. 
34. 1 Sal. 395. 

So, if he levies a fine before seizure, the estate passes. H. 1 Lev. 
33. Ray. 17. 

Or, makes a bargain and sale. Semb. 1 Lev. 33. 

So, before seizure, execution may be upon the land by elcgit. Semb. 
1 Lev. 33. R. Hard. 75. 

So, if, before the inquisition returned, he makes a lease bomi^fide for 
a valuable consideration. R. Hard. 101. 

And an assignment by such lessee, after the inquisition returned, 
will be good. R. Hard. 422. 

So, a stranger, having title before seizure, may enter and maintain 
an ejectment. R. Hard. 176. 

So, by a feoffment after seizure, the estate passes to the feoffee, 
though the king shall have the profits during the outlawry. 1 Sal. 
395. 

So, the lessee of lands, seized by outlawry, shall account for the 
profits (which he might have received without his default) to another 
creditor of the outlaw, who has an interest in the land. Hard. 106. 

Personal chattels are forfeited and vested in the king by the out- 
lawry before inquisition found. R. 1 Sal. 395. Viae Forfeiture, 
(B 4. 6.) 


But 
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^ fiatchatt«ls red, and the profits of land, are not forfeited, till inqui- 
sition found. I Sal. 395. 

[Where there are two outlawries at different times, the first inqui- 
sition shall prevail. M. 36 C. 2.] 

[Where there are two outlawries on one day, the first inquisition shall 
be preferred. P. 21 C. 2.] 

[Where there are two inquisitions on one day, the first outlawry shall 
be preferred.] 

[Where there are two outlawries on one day, and both inquisitions 
on one day, the first lease shall be preferred. M. 22 Geo. 2. Park. 
85.] 

^tlasatum captaa* Vide Pleader, (2W 6.) 

WAGEB, OF LAW. 

Vide Pleader, (4* W 45. — 2 X 4.) 

WAGES. 

of marineta, $c. Vide Admiralty, (E 15.) 

of aettianta, Vide Justices of Peace, (B 51 . 60 .). 

WAIFE. 

(A) ^aife. 

(A 1.) What shall be. p*630. 

(A 2.) Whatnot. p.630. 

(B) 'Bona fugitioocum et in erigenO. poaitocum. 

p. 630. 

(C) Bona feionum. p. 63i» 

(D) Bona conOieicata. p- 632. 

(£) DeoDanO* 

(E 1.) What shall be. p. 632. 

(E 2.) What not. p. 633. 

(F) Cfiltrag. p.634. 

(G) cwajsute.ttone- p. 635. 

(H) ^inegt 

(H 1.) Of gold or silver, p. 636. 
fH 2.) The stannaries, p. 636. 
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WAIFE. 


(A) maift. 

(A 1.) What shall be. 

If a man ^steals goods, and being pursued, for fear of being appre^ 
bended, waives the goods outof liis possession, those goods are said to 
be waife. 5 Co. 109. a. 

So, if he thinks he is pursued, and having the goods in his possession 
flies, and waives the goods. 5 Co. 109. a. 

Or to ease him in flight, he waives them. Stamf. PI. Com. 186. 

Though the thief leaves the goods at a common inn. R. 2 Rol. 809. 

1.15. 

(A 2.) What not. 

But if a thief steals goods, and conceals them in the ground, or other 
secret place, and afterwards flies, they are not forfeited as waife. 
R. 5 Co. 109. a. Mo. 572. Cro. EL 693. 

Or, if he throws them into the house or manor of another, and there 
leaves them and flics. 5 Co. 109. a. 

Or, if a man takes goods as a trespasser, and waives them. Stamf. 
PI. C. 186. b. 

Or, if he flics for fear of being apprehended, when he has not the 
goods in his possession. 5 Co. 109. a. 

So, if a man is robbed, who had a safe-conduct, tarn in bonis quam 
in corpore^ and the thief upon pursuit waives them, those goods are 
not waifes. Stamf. PI. C. 186. b. 

So, if a thief leaves a horse, stolen, at a common inn for his meat, it 
is no waife. R. 2 Rol. 809. 1. 10. 

So, the goods of an alien cannot become waifes. Pal. 14. 

All goods waived are forfeited to the king, and he shall keep them 
as his own, Stamf. PI. C. 186., for the owner loses his property, be- 
cause he did not freshly pursue the felon. 5 Co. 109. a. 

And the king’s bailiff, or another in the king’s right, may seize 
them. St. P. C. 186. a. 

But before seizure by the king or his patentee, the owner of the 
goods may take them, though it be twenty-years after the stealing. St. 
PI. C. 186. b. 

So, after seizure, if he makes fresh suit, and attaints the felon for such 
felony. Ibid. 

And, by the common law, this was only when the felon was attaint 
in an appeal at the party’s suit. 5 Co. 109. 

But now, by the st. 21 H. 8. 11. if the felon be indicted and attaint 
by evidence given by the party, he shall have restitution of his goods. 
5 Co. 111. a. 

So, if the lord seizes goods as waife, he will not be excused for mis^ 
user, if there be fresh suit. R. 2 Leo. 192. 


(B) 'Bona fugitioorum et in erigenD. pooitorum. 

Bonaji^itivorum are the goods of him who is found upon record to 
have fled for felony ; for, upon the presumption of his guilt, he forfeits 
fdl his goods, which he had at the time of bis flight, to the king. 5 Co. 
109. a. St. PI. C. 183. b. 

If 
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■ If die jur>', who find the flight, acquit him of the fdony. St. PI. C. 
188. b. 5 Co. 109. b. 

[Flight, on a charge of felony, induceth forfeiture of goods, because 
he hath done what in him lay to stop the course of public justice ; not, 
on a legal presumption of guilt, which must be at an end, on acquittal. 
Foster, 272.] 

So, if it be found by inquest before the coroner, that he fled, though 
the jury, who try him, acquit him of the felony and also of the flight; 
for the king may hold to the record, which makes most for his advan- 
tage. St. PI. C. 183. b. 5 Co. 109. b. 

And such finding is not traversable. St. PI. C. 183. b. 

So, if it be found by verdict that an accessary before, or after, fled. 
St. PI. C. 184. a. 

Or, by inqu^t before the coroner, that an accessary before fled. Ibid. 

So, if the flying was only for petit larceny. Ibid. 

So, a man forfeits his goods by the flight found, though he has a par* 
don of the felony. Ibid. 

Though the flight was before or after arrest. Ibid. 

Or, he was killed in his flight, so that he cannot be acquitted or 
attainted. St. PI. C. 184. a. 5 Co. 109. b. 

So, if a man, accused of felony, does not appear, but process goes tHl 
an exigent is awarded against him, he forfeits ins goods, though he be 
afterwards acquitted ; for it is tantamount to afliglit. St. PI. C. 184. b. 
5 Co. 1 10. b. 

Though there be a fault in the writ or count, for which the writ 
abates. St PI. C. 184. b. 

Or, he was imprisoned after exigent, by which the outlawry upon it 
is reversed. St. PI. C. 184, 5. 

But a man does not forfeit goods by flight found, if he is not after- 
wards indicted, if he is afterwards alive. St. PI. C. 184. 

Nor, if the flight is found before the coroner, when he has no juris- 
diction ; as, if he finds the flight of an accessary after the fact. St PI. 
C. 184.a. 

So, if he does not forfeit by award of an exigent, if the exigent be 
reversable. St. PI. C. 1 84. b. 5 Co. 1 1 1 . a. 

(C) QBona felonum. 

Bonajelonum are the goods of any one convicted of felony ; for he 
forfeits to the king all his goods and chattels, which he had at the time 
of the conviction. 5 Co. 1 10. a. 

So, a clerk convict forfeits all the goods which he had at the time of 
conviction, or after, till purgation or pardon. St. PI. G 185. 5 Co; 

110. a. 

So, now, when by st. 18 Eliz. 7- after clergy allowed, he shall be 
burned in the hand, and immediately delivered, he forfeits the goods 
which he had at the time of conviction, though not such 9s he had after. 
R. 5 Co. 110. . , 

So, if a man hej^elo de se^ he forfeits all the goods which he had at 
his death, if he is found felo de se by inquest before the coroner, or by 
presentment before justices, who have conusance of fi^ny. R- 5 
llO.b. 
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By grant of the goods Jugitivor* et felotUi the grantee shall hafe the 
debts and specialties of fugitives, &c. as well as other goods, though 
there are no special Words. 2 Rol. 195. 1. 20. Dubv 2 Leo. 56. 

And it shall be a debt where the specialty was, not where payable. 
R. 2 Leo. 56. 

The goods of fugitives or felons can only be claimed by the king, or 
by his grant. 5 Co. 109, 110. 

And not by prescription; for they arc not forfeited, till found upon 
record. 5 Co. 110. 

Yet a county palatine, which has jura regalia^ may also claim bona 
felon, by prescription. R. 1 Rol. S99. 

If the king grants to B. bona felonum qualitercunque ddmnator. of his 
tenants, he sliall have the goods; if the tenant be attainted of petty 
treason, as well as other felony. 2 Rol. 194. 1. 53. 

But the grantee shall not have the goods of those attainted of high 
treason. 2 Rol. 194. 1. 50. 

(D; “Bona confisicata. 

So, if the owner omits any part of the goods, stolen, in his appeal, they 
are forfeited to the king in respect of tlie connivance. 5 Co. 1 10. a. 

So, if he brings a malicious appeal ; os, for his goods which the ap-*' 
pellee had by his bailment or by finding. 5 Co. 110. a. 

So, if a man is indicted for stealing goods, which were his own goods, 
and he disclaims them, they arc forfeited to the king ; for capitjiscusm 
St.Pl. C. 186.a. 

Or, if a felon disavows the goods taken in his possession, and after^^ 
wards he is attainted for other goods. Ibid. 

(E) aDcoUanU. 

(E 1.) What shall be. 

Omnia qtuc movent ad mbrtenimnt dcodanda. Dy. 77. b. 5 Co. 1 10. b. 

And, therefore every beast, or thing moveable inanimate, which occa- 
sions the death of a man within the body of a county, without the default 
of himself or another, shall be forfeited to the king as a deodand, to be 
employed iti cleemosynam, 3 Inst. 57* 

Though the thing was not in motion at the time, if it be moveable. 
St. PI. C. 20. 

And, as well where the man by misadventure falls upon the thing, as 
where the thing falls upon him. Ibid. 

And therefore, if the sword of B. is used by A., and another is 
killed with it, it will be a deodand. 3 Inst. 57. H. 33. 

If a man falls I’rom a ship into fresh water, and is killed, the ship 
will be a deodand. H. 33. 

If he falls from a horse when he plunges in the water. Semb. 
2 Rol. 23. 

If an animal kills a child under fourteen, viz. age of discretion, yet it 
shall be a deodand. 3 Inst. 57. H. 33. Per two J. semb. Ray. 208. 

And ail things moving with the thing which occasioned his death, are 
deodand. St. IM. C. 20. b. 

So, if a nian, riding upon a carriage, falls from it, and the horses 

draw 
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draw the carriage upon him, by which he dies, the horses and carriage 
are deodand. St. Pi. C. 20. 

So, if the carriage be loaden with hay, the hay and the carriage arc 
deodand. St. PI. C. 20. b. 

So, though he falls from the carriage by the motion only of one horse. 
St. PI. C. 20. a. 

So, if a man is thrown from a carriage by overturning, under the 
wheel of a waggon next to it, and the waggon being loaden, goes over 
him and kills him, the carriage, waggon, loading, and horses are deo- 
dands. R. 1 Sal. 220. 

^ So, if a hoi'se throws a man into the water, and the wheel of a mill 
kills him, the horse and wheel are deodands. 1 Sal. 220. Vide post, 
(E 2.) 

If one tree falls upon another, which causes the death of a man, both 
trees arc deodands. I Sal. 220. 

[But deodands do not meet with countenance in Westminster hall ; 
when a jury has found too little, the courts will not interpose in favour 
of the crown, or lord of the fi*anchise (though they will, if it has found 
too much in favour of the subject). Foster, 266.] 

[Thus if A., sitting on his waggon, falls, the horses draw on the 
waggon, the fore.-wheel crushes his head, and he dies, and the coro* 
ner’s jury find the wlieel only is the deodand, the court will not quash 
the inquisition. Foster, 266, 267.] 

[No man can prescribe to it; it must be by the king’s grant. Foster, 
266.] 

(E 2.) What not. 

But a thing which does not move with tliat which is die cause of the 
death is not a deodand, though it is joined to it ; as, if a man falls from 
the wheel of a carriage, and is killed^ but the carriage does not movct 
the wheel only shall be forfeited. St. PI. C. 20. 

If a man falls into the water, and is carried by the water under a 
mill, and there pressed to death by the wheel of the mill, the wheel 
only shall be forfeited. St. PI. C. 20. b. Vide infra. 

If a man falls from his horse upon a trunk, and breaks his head upon 
it, by which he dies, the horse only shall be forfeited. St. PI. C. 
20. b. 

If he is thrown by the motion of the horses from a cart laden widi 
litter, the cart and horses are deodand, not the litter. Ibid. 

If thrown from a horse, by the violence of the water, into the river, 
the horse is not a deodand. R. 2 Cro. Acc. 2 Rol. 23. Pop. 

136. 

So, a thing fixed to tlie freehold shall not be a deodand ; as, a door 
or gate of a nouse, forced by the wind against a man, whereby he is 
killed. Per two J. 1 Sid. 307. 

Nor, a bell fixed to a church. Seinb. 1 Sid. 207. Mod. Ca. 167. 
1 Lev. 136. 

Nor, a sail of a windmill. 1 Sid. 307. 

Nor, a mill-stone or wheel of a mill. R. Mod. Ca. 187. D. Rny. 
97. 

Nor, a tree not severed, but blown by the wind against another. 
1 Sid. 207. 
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Nor, a thinff consecrated before ; as, a bell, which falls upon a ringer* 
Cont. St. FL C. 20. Semb.acc. 1 Sid. 207* 1 Lev. 136. Ray 97* 

Cont. Dy. ??• in marg. 

Nor, a ship in the sea, or salt water. St. PI. C. 21. a. 3 Inst. 57* 

H. 33. 

So, if a child, within the age of discretion, (viz. under fourteen,) 
fidls upon a thing moveable, and is killed, it shall not be a deodand. 
3 Inst. 57. 

Or, falls from a cart, ship, horse, &c. H. 33. 

A deodand shall be forfeit^ to the king, or to him who claims by the 
king’s patent. Dy. 77. a. 107. b. 

And by inquisition before the coronei^, it must be found, that it is deo- 
dand and the value. St PI. C. 21. a. H. 34. Greenwood, 22. 

(F) OEsttrag. 

If any man’s cattle stray into the king’s manor. 

So, if they stray into the manor of any other lord, who has title to 
estrays by prescription or grant, and continue there for a year and a 
day, (being proclaimed at the next markets and churches) without 
challenge, the property is vested in the lord. Brit. Ca. 17. Bend, 
pi. 27. 

A swan may be an estray. 1 Rol. 878. 1. 30. 7 Co. 17. 

So, if cattle stray into the manor of A., and within the year stray to 
the manor of B., and continue there for a year and a day, and are pro- 
claimed, B. shall have them as estrays. 1 Rol. 878. 1. 40. 

So, ifthe first manor was the king’s manor. Qu. 1 Rol. 878. 1. 40. 

So, if A. leases his manor, in which an estray was, before the year 
expired, and then the year and day expire, the lessee shall have it, 
and not the lessor ; for he had the custody only during the year, and 
the property vests in him who has the custody at the end of the year and 
day. R. 12 Co. 101. 

So, if a stranger, within the year, takes the cattle, and puts them 
into the manor again as his own, and they continue there for a year and 
a day, they will be an estray. Semb. 1 Rol. 879. 1. 3. 

But, if it does not continue in the manor for a year and a day, with- 
out challenge, it will not be an estray; as, ifthe lord puts it into a place 
out of the manor. R. Pal. 486. 

Though it continues for three quarters of a year, and then continues 
in another manor or land, to which it strayed, for the residue of the 
time. 

And the lord cannot retake it, if it strays into another’s land before the 
year expires ; for no property is vested in him till after a year and day. 
Bro. Estray, 11. Cont. 12 Co. 101. R. that he may, if the other 
does not seize it as an estray. Hut. 67* 

So, if the lord, or his bailiff, does not seize it as an estray, it shall 
not be so ; for that begins the property, and the lord may chase it out 
of his land if he pleases. R. Hut. 67* 

So, catde which come for common, cannot be estrays, though they 
continue there above a year and day*. Bro. Estray, 13. 

Nor, the king’s cattle, which come into the manor of another for a 
year end day. 1 Rol. 878. 1. 35. 

So, 
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' So, It will not be an esti*ay by the common law, though it continues 
for a year and day, if it be not proclaimed at the two next markets; at 

least upon market-days. Bro. Estray, 3, 4, 5. lo. 

And at two markets within the same county. Semb. 1 Rol. 878. 
1.47. 

And also at two parish churches. Semb. Cro. £1. 716. 

So, if the lord uses cattle taken as an estray, by riding, work, &c. he 
will be a trespasser a6 initio. R. 2 Cro. 147. Yel. 96. 1 Rol. 879. 

1.15. 12 Co. 101. 

So, a custom alleged, to put cattle taken as an estray into a moor, 
part of the manor, and there fetter them, if they are unruly, is not good. 
R. 1 Rol. 879. 1. 25. 

But using an estray for necessity is justifiable ; as to milk a cow. 
R. 1 Rol. 879. 1. 20. 2 Cro. 148. 12 Co. 101. 

To put fetters upon a colt, which cannot be otherwise kept within 
the fences. Per Tanf. 1 Rol. 879. 1. 30. Hut. 67. Winch.68. 
124. 

So, he may put it in his stable. Hut. 67. 

So, if the owner challenges the cattle, seized and proclaimed as 
an estray, within the year, the lord may detain them till reasonable 
amends are tendered for his pasture. R. 1 Rol. 879. 1. 35. Bro. 
Estray, 1. 12 Co. 101. Hut. 67. 

And the detainer is justifiable, if he does not tender reasonable 
amends, though the lord demands what is unreasonable. 1 Rol. 879. 
1. 40. 

Yet the owner may take upon an ofier of amends, though he does not 
tender a certain sum. R. Sal. 686. 

If the lord dies before the year expires, and afterwards the estray 
continues in the manor for the year and day ; yet the executor of the 
lord shall have it, and not the heir ; for when the year is expired, the 
property relates to the seizure. Mo. 11. 

After seizure, the lord shall be charged for trespass done by an estray. 
Hut. 67. 

And he shall have a replevin, if a stranger takes it. Ibid. 

Or, trespass. Winch. 68. 

(G) CreaiB!ure*trofte. 

Treasure-trove is when a man finds coin or plate, of gold or silver, 
the owner whereof is not known, then it belongs to the king. St. PI. 
C. 89. 5 Co. 108. b. 3 Inst. 132. 

If it is found in the ground, a wall, or other place. 3 Inst. 132. 

So, it may belong to another by prescription, or the king’s grant. 
Ibid. 

But it is not said to be treasure-trove, if it be other metal than gold 
or silver. Ibid. 

Or, if it be found upon the land, and not under ground, in a wall, 
&c. St. PI. C. 39. 

Nor, if the owner can be known. Ibid. 

Though the owner be dead ; for his executor or administrator shall 
have it. St. PI. C. 39. b. 


He 
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He who finds treasure ought to give notice thereof immediately to. 
the king’s baiiifi^ &c. or coroner. St. PI. C. 40. a. 

And the coroner may inquire of the treasure founds and by whom. 
St. PL C.40. a. 49. 50. b. 

(H) QPmejet. 

(H 1.) Of gold, or silver. 

By the common law, all mines of gold or silver within the realm be- 
long to theki^, whether they are within the lands of the king, or of a 
subject. R. H. Com. 313. 336. 

Though they are not mentioned in the st. 17 Ed. 2. de prcerogativa 
regis : for there are several of the king’s prerogatives not mentioned 
there. FI. Com. 322. a. 

So, all mines of copper, tin, lead, iron, or other base metal, in which 
aliquid auri aut argenti habet.^ for such are royal mines. R. per nine 
J. three cont. 

If the gold or silver does not exceed the base metal in value. FI. 
Com. 336. b. 

And the reporter makes a quaere, if the gold or silver are not of 
greater value, otherwise the king will have all mines. PI. Com. 
340. a. 

So, liberty of digging and carrying away the ore, and all necessary 
incidents, belong to the king. PI. Com. 336. 

And though the king grants lands in which mines are, and all mines 
in them ; yet royal mines do not pass. R. PL Com. 336. b. 

[In a gi’ant of lands from the crown, if there is a bare reservation 
of royal mines, without right of entry, the crown cannot grant licence 
to another to search for such mines ; but if they are once opened, it can 
restrain the grantee from working them, and work them itself, or grant 
licence to another so to do. 2 Aik. 19.] 

But the king, by apt words, may grant mines of gold or silver, or 
other metals mixed with gold and silver, to a subject, and sever them 
from the crown- R. PL Com. 336. b. 

As, if ex certa scientia^ &c. he grants to a stranger all mines which 
he has in the land of B., for the words cannot be satisfied but by royal 
mines there. Per Dyer, PL Com. 337- a. 

And now, by the st. 1 W. & M. sess. 1. c. 30. s. 4. no mine of cop- 
per, tin, iron, or lead^ shall be taken to be a royal mine, though gold 
or silver may be extracted out of the same. 

And by the st. 5 & 6 W. & M. 6. the owner of any mine, wherein 
, is copper, tin, iron, or lead, may work the same, though claimed to be 
a mine royal ; provided the king, or any claiming under him, paying 
in thirty days after ore laid on the banks, for all clean and merchant- 
able ore of copper 16/. per ton ; of lead 9/. per ton ; of tin and iron 
40s. per ton, may have such ore; except tin ore in the counties of 
Devon and Cornwall. 

(H 2.) The stannaries. 

So, the mines of tin in Cornwall are the revenue of the prince, as 
duke of Cornwall. 2 Rd. 171. (K). Vide in Courts, (L 1, &c.) 


WAIVER. 
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WAIVER. 

Vide Baron and Feme, (R — S 4, &c.*-T).— Pi,rad»r, (R 15.) 

WALES. 

(A) (KHalW- 

(A 1 .) Part of the dominions of England, p. 6 S 7 . 

(A 2.) Subject to its laws. p. 6 S 7 . 

(A 3.) Shall have its proper counties, p. GS8. 

(B) (ontiat ptoce 0 )ei goe 0 to dBaleo out of ttie courtf of 

caieottninoter. 

(B 1.) Mandatory writs, p. 638. 

(B 2.) Capias uAagatum. p. 639* 

(C) cilfjat proceoo Ooeiei not go tiiitfier. p. 639. 

(D) Crialjtf for lanOjJ, &c. in dHaleo. p. 640. 


(A) ffoaleo. 

(A 1.) Part of the dominions of England. 

Wales was always feudatory to the kingdom of England. 2 Inst, 195. 
4 Inst. 239. 

Held of the crown, but not parcel. Per Cook, 1 Rol. 247- 2 Rol. 
29* 

And therefore the kings of Wales did homage and swore fealty to 
H. 2. and king John. Brad. Hist. 299. SSO. 480. 

So, to H. 3. Brad. 668. ^ 

And llEd. l. upon the conquest of Lcuelhn pnnce or king of Wales, 
that principality became a part of the dominion of the realm of Eng- 
land. 2 Inst. 195. 4 Inst. 239. , , i . .i. 

And by the st. Wallwe, 12 Ed. I. it was agnexed and united to the 
crown of England tanqmm partem emporis ejusdem. 4 Inst. 240. 
1 Van. 800. 400. 2 Rol. 29. 2 Mod. Ca. 140. 

And by the st. 27 H. 8. 26. reciting that it was always incorporated 
and united, it is enacted, that the dominion of Wales shall continue for 
ever incorporated, united, and annexed to the realm of England. 

Yet ifthe st. Walli®, made at Rutland 12 Ed. 1. was not an act of 
parliament (as it seems that it was not), the incorporation made thereby 
was only an union jure feudali et non jure proprietat. Van. 414. 

(A 2.) Subject to its laws. 

Wales before the union with England was governed by its own proper 
laws. Vau. 300. 399. Cro. Car. 247. Jon. 255. ^ 

But by the st. of Rutland, 12 E. 1 . the kmg says leges et consuetudines 
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partium ilhmm feeimm reciiarit quibus intellect, quasdam de concilia 
procerwn deleoimns^ quasdam permisimus, quasdam correxivm^ et alias 
ae^iciend, decrevimus. Vau. 400. 

And since laws made in England bind people in Wales (as, in Ire- 
land) ; if it be named, but not otherwise. Vau. 300. 400. 415. 

And now, by the St. 27 H. 8. 26. all in Wales shall have and inherit 
all liberties, rights, privileges, and laws, in this realm, and all other his 
majesty’s dominions, and ml other his majesty’s natural-bom subjects. 

And shall be inheritable to manors, lands, &c. in Wales, in the 
same manner and after the form of the English laws, without division 
or partition, and not after any tenure or form of Welsh laws and 
customs. 

And that the laws and statutes of this realm, and no other, shall be 
' had, used, and executed in the said dominion of Wales, in like manner 
as in this realm, or as by this act shall be further established. 

And therefore the statutes, then made or afterwards to be made,, are 
all induced into Wales. Vau. 215. 

(A 3.) Shall have its proper counties. 

By the st. W. 12 Ed. 1. there were six counties erected in Wales, 
viz. Anglesey, Carnarvon, Merioneth, Flint, Carmarthen, and Cardigan. 
4 Inst. 239. 

But the st. 34 H. 8. 26. mentions Glamorgan and Pembroke also as 
undent counties. 

The marches of Wales were lordships lying between the counties of 
England and Walesj and not in any county. Vau. 415. 

By the st. 27 H. 8. 26. and 34 H. 8. 26. Wales was divided into 
twelve counties ; for several lordships marchers were annexed to divers 
shires in England, and several to counties of Wales (viz. to Salop, 
Hereford, and Gloucester, in England; and to Glamorgan, Carmarthen, 
Pembroke, Cardigan, and Merioneth, in Wales), and the residue were 
erected into five new counties, viz. Monmouth, Brecknock, Radnor, 
Montgomery, and Denbigh, of which Monmouth was annexed to the 
realm of England, and the four others to the dominion of Wales. 

(B) ([Kllljat proceaiei goeiei to dllaleo out of tpe courto 
of (OUeptmtn^ter. 

(B 1.) Mandatoiy writs. 

To all the dominions acquired to the crown of England some of the 
king’s writs run ; as, mandatoiy writs out of chanceiy. Vau. 401 . 

Such as writs of safe-conduct. Ibid. 

Writs of prbtection. Ibid. 

Ne exeat regnum. Vau. 402. 

De leproso amaoendo. Ibid. 

De apostata capiendo. Ibid. 

So, a writ of error. Ibid. 

So, a certiorari lies to the justices of the grand sessions in Wales to 
remove an indictment for felony to B. R. R. 2 Cro. 484. 1 Rol. 395. 
1. 5. Dub. Cro. Car. 331. 1 Rol. 395. 1. 7. Dub. 1 Mod. 64. 68. 

R. 1 Vent. 93. 146. K. 2 Rol. 29. K. Sal. 146. Semb. 2 Mod. 
Ca. 136 — 145. Vide post, (D). 

[So, 



What process does not go thither. 6S9 

. [S 09 from the quarter sessions. 4 Burr. 2456 •] 

SO) a habeas corpus to remove a person indicted there. R. 2 Mod. 
Ca. 137. 

(B 2.) Capias utlagatum. 

So, a capias utlagaium always goes directed to the sheriffs of Wales ; 
for it is in the nature of a mandatory writ. Vau. 397* 414. 

By the st. 1 Ed. 6. 10. all writs of special capias utlagatam, single 
capias utlagatum^ non molestandumf and all other process for or against 
any person outlawed/may be directed to the sheriff of any of the coun* 
ties in Wales. 

(C) process Poes not 00 tpitpet. 

But the union of Wales to the kingdom of England by the st. Wallim, 
12 Ed. 1 . t>r by the st. 27 H. 8 . 26. does not subject Wales to the ju- 
risdiction of the courts of England. Vau. 400. 415. 

And, therefore, generally, breve domini regts non currit in Wallia. 
\JBreve domini regis de latitat non currit in WaUia* 1 Wils. 193. 
Doug. 213. contra.] 

An original writ in real actions does not run in Wales. Vau. 417. 
And though real actions for a seignior)^, lands, church, &c. in the 
marches of Wales, were brought and tried in an adjoining county before 
the st. 27 H, 8. 26. yet since mat statute they are not us^. Vau. 417. 
Vide post, (D). 

So, an appeal does not lie in the county next to Wales for a murder 
committed in Wales. R. Cro. Car. 247. 

So, an indictment in Wales for felony in the same county shall not be 
removed by certiorari to be tried in the county adjoining. Dub. Cro. 
Car. 248. 331, 2. Semb. 2 Mod. Ca. 137. 140. Vide ante, (B 1.) 

[So, civil proceedings shall not be removed by certiorari from the 
courts of great sessions, without special cause. Doug. 75K n.] 

So, a person indicted for murder in Wales may be removed by habeas 
corpus^ and tried in the next English county. Vide post, (D). 

So, judicial process, as a capias ad satisfaciendum^ or fieri facias^ upon 
a judgment, does not go to a sheriff of Wales. R. in C. B. Godb. 214. 
R. cont. per three J. 2 Mod. 10. Acc. Vau. 397. 417. 

Though it be upon a judgment in B. R. R. cont. in B. R. 2 BuL 
156, 7 . Per Dod. 2 Cro. 484. Semb. cont. per three J. but Twisd. 
acc. and therefore nothing done. 2 Sand. 193. I Lev. 291. 

Nor, a scire facias upon a judgment against an heir and tertenants. 
R. cont. per three J. 2 Mod. 10. but Vau. acc. 397. 417. 

Nor, a scire facias against bail, who live in Wales. R. cont. in B. B. 
2 Bui. 54. 

Nor, o testatum scire facias. Dub. 1 Lev. 291. . 

So, if the defendant dies after judgment against him in Wales, and 
A. takes administration to him in London, the judgment in Wales Aall 
not be removed by certiorari to B. R. or C. B# to enable the plwntiff 
to take a scire facias out of the superior court against the administrator. 
R. Cro. Car. 34. 


(D) CrlafiBf 
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(D) Crials( foe Iohtia» See. in (EStofeK. 

Real actions for a seigniory or barony within the marches of Wales, 
shall be brought and tried in the county within England next to such 
seigniory or barony. Vau. 4 12. Vide Action, (N 2.) 

And this seems founded upon an antient statute now lost. Vau. 404. 

So, by the st. 26 H. 8. 6. justices of peace and gaol delivery in coun- 
ties adjmning to Wales may hear, &c. all felonies (and their accessaries) 
committed in Wales. 

And this is not repealed by the st. S4 & 85 H. 8. 26. that judges of 
Wales may hold pleas of the crown, and shall inquire, &c. all cri- 
minal offences committed within their limits ; for the king has a con- 
current jurisdiction. 2 Mo. Ca. 145. 

And therefore, a person indicted there for murder^ after a nolle pro- 
sejui upon the indictment there, was removed by habeas corpjis to Here- 
ford, and there indicted, and tried and convicted, and after judgment 
against him in B. R. executed. R. 2 Mod. Ca. 136 — 145. 

[Judges of assize in adjacent English county have concurrent jurisdic- 
tion in felonies, with the grand sessions, tiirough all Wales, and not 
in the lordships marchers only. Str. 553.] 

[Habeas corpus may be granted, without affidavit, to remove ti pri- 
soner indicted, to take his trial in the adjacent English county. Str. 
945.] 

But trial in the next county for lands in Wales extends only to a seig- 
niory or barony within the marches there. Vau. 412. 

It does not extend to an indictment or append for murder or other fe- 
lony there, which shall be tried in the grand sessions. K. Jon. 255. 

After issue joined a venire facias shall be awarded for trial. 

And it may be returnable the day after the teste ; for the process shall 
bade die in diem in the same sessions. R. Cro. Ca. 179. 

[If there be a bill of exceptions to the rejection of evidence in the court 
of great sessions in Wales, and on error in B. R. the evidence be 
deem^ admissible, the court of B- R. will award a venire dc novo into 
the next English county. 2 T. R. 125.] 

If there be a bill in the grand sessions against A. and B., to which 
A. Who lives there appears, if B. upon service in London does not ap- 
pear, his land in Wales may be sequestred. Dub. 2 Mod. Ca. 374. 

[By st. 13 Geo. S.c. 51. if plaintiff in personal or in transitory action, 
where the cause arises in Wales, and is tried in^the next English coun- 
ty, does not recover by verdict, debt or damages to 10/., and judge cer- 
tifies that defendant resided in Wales, at service of mesne process, juilg- 
ment of nonsuit shall be entered, unless judge certifies that the title of 
land was chiefly in question, and the cause prefer to be tried in Eng- 
lish county. Plaintiff is to have his damages out of defendant’s costs ; 
the verdict is a bar to other actions for the same.] 

.[If plaintiff, an attorney, by attachment of privilege, sue a defen- 
dant resident in Wales, for words spoken there, and lay the venue in 
the Welch county, (in order that the cause may be tried in the next 
English county,) and the judge at the trial certify that the defendant 
was resident in Wales, &c. that feet, thus certified, may be suggested 
on the judgment roll, in order to entitle the defendant under this statute 
to enter a judgment of nonsuit. 6 T. R. 500.] • 

Cove- 



Service qf the king in his war. 641 

_ • (Covenant for not levying a fine is a personal action widiin the Welsh 
judicature act. 1 N. R. 267.] 

^Herefordshire is the next adjoining English county to South, Salon 
to North Wales. 2 M. & S. 270.] 

[Justices shall not make deputies but fur calling courts, taking fines, 
6cc.] 

(King may nominate deputy, in case of sickness of justice-] 

(There may be special juries.] 

[Justices may appoint (persons to take affidavits, and recognizances.], 

■ [The ground of a juc^ineiit in one of the courts of great sessions may 
be <|uestioned in an action on that judgment, Ooug. 6.] 

Vide more concerning W’alcs in Action, (N 2.) 


WAR. 

(A) [Klar. p.64i. 

(B) ©ertiice of tbe liing in Voar. 

(B 1.) By tenure, p. 641. 

(B 2.) By contract, p. 642. 

(B 3.) By commission of array, p. 642. 

(B 4.) What arms every one may keep. p. 642. 

(B .5.) Remedy against a deserter, p. 642. 

(B 6.) But the king cannot charge the subject for the 
levying of forces without authority of par- 
liament. p. 642. 

(B 7.) Nor, for maintenance of the forces, p. 613. 


(A) (mar. 

The king lias power to make war and peace. Vide in Praerogative, 

(C 1-) 

How soldiers are to be levied for the land or sea service, vide in Pre- 
rogative, (C 2.) 

Command of the forces. Vide Prerogative, (C 3.) 

' Erection or raising of forts. Vide Prerogative, (C 4.) 

: After war declared, a proclamation issues to notify it. 


(B) ©erbRe of tfje bine in W tear. 

(B 1.) By tenure. 

MamU princeps to be served by his own subjects, rather than by 
others, in his wars. Co. L. 69. a. 

By the st. 7 Ed. 1. it belongs to the king to defend all force, &c. 
and the earls, barons, &c. are bound to aid their sovereign at all sea- 
sons, if need be. 

If the king rnnka. a voyage i:0yal into Scotland, &c. whosoever holds 
^ feodum, militare ought to bfe with the king well arrayed for the war 

Yoi.Vil. Tt for 
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for forty days^ and so pro rata^ if he holds by a moiety, &c« of a 
knight’s fee. Lit. s. 95. 

* And a knight’s fee was computed not by the quantity, but by the 
value of his land ; for 20L per annum was a knight’s fee* Co. L. 69- a. 

(B 2.) By contract. 

So, the king by indenture inrolled in the exchequer may contract 
with t knight, &c. who has tepants, &c. in the country for so many 
men for such a timeto serve the king in his wars. Co. L. 71. a. 

And the departure of a soldier after muster, &c. was felony by the 
st. 18 H. 6. 19. (which is now of no force, because such form of militia 
is disused). Co. L. 71« a. R. 6 Co. 27- a. Vide Justices, (S. 8.) 

(B 3.) By commission of array. 

So, the king may issue a commission of array, to raise soldiers pur- 
suant to the direction 5 H. 4. Semb. 2 Rush. 1229 — 1233. 

(B 4.) What arms every one may keep. 

So, by the st. Wint. 13 Ed. 1. 6. every man shall have in his liouj^ 
harness to keep the peace according to the ancient assise, viz. he that 
hath under 405. per annumf gis-arms, knives, and less weapons ; and 
he tliat hath under 40 marks in goods, swords, knives, and less wea- 

E ons; he that hath above 405. and under 5/. per annum, a sword, 
ow and an*ows, and a knife ; if above 5L per annum, a doublet, iron 
breast-plate, sword and knife ; he that hath 10/. per annum, and 20 
marks in goods, an hauberge, iron breast-plate, sword, and knife ; ho 
that hath above 15/. per annum, and 40 marks, an horse, besides the 
hauberge, &c. 

And by this statute a view of armour shall be by two constables twice 
a year. 

By this statute and the articles of inquisition thereon 34 Ed. 1. in- 
quiry shall be made, if the people have weapons in their houses accord- 
ing to the quantity of their lands and goods. 

But by the st. 1 Ed. 3. 5. none shall be charged to arm himself, 
otherwise than he was wont to be. 

[Vide in Justice of Peace.] 

(B 5.) Remedy against a deserter. 

By the common law, if a soldier, after receiving the king’s wages^r 
departs from the service, upon a certificate by the captain to chancery, 
a writ goes to the king’s serjeant at arms ad capiend. conduct,^, &c. 
2 Inst. 53. 

The receiving pay as a soldier, subjects the receiver to military ju- 
risdiction. 2 H. Bl. 69.] 

Or, a writ to the sherifi^ ad arrestandum B. qui pecuniam recepit ad 
prqficiscendum in obsequium dxmini regis^ et non est prqfectus. 2 Inst. 
53. 

(B 6.) But the king cannot charge the subject for the levy- 
ing of forces without authority of parliament. 

But by the st. lEd. 3, 7«confirmedby thest 4 Htr4. 13. whereascom- 
missioiKi were granted to llevy men of iirms^ and convey diem to the 

king 
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Hing at the charge of the shire, it was enacted, it shall be done w no 
more. Vide Parliament, (H 22.) ' 

And 20 Ed. 3. the king confirmed the ordinance, that the subject 
shall not be charged for arms. 2 Rol. 173. 1. 4. 

By the St. 25 Ed. 3. 8. no man shall be compelled to find men of 
arms, &c. if it be not by common consent in parliament, unless they 
hold by such service. Confirmed by 4 H. 4. 13. 

(B 7*) Nor, for maintenance of the forces; 

So, by the st. 3 Car. (being a petition of right) it M^as Complained 
that soldiers and mariners in divers counties have been dispers^, and 
the inhabitants against their wills compelled to receive them into their 
houses, and to suffer them to sojourn there, and it was prayed, that the 
people may not be so burthened in time to come ; to which the king 
answered, $oit droit fait come est ilcsire. 

By the st. 1 Ed. 3. 7. no commissions shall be awarded to prepare 
men of arms, and convey them to the king in Scotland, or elsewhere, 
at the charge of the shires. 

By the st. 18 Ed. 3. 7. niCn of arms^ &c. chosen to go in the king’s 
Service out of England shall be at the king’s wages from the day they 
depart out of the counties till they return. 

So, by the st. 1 Ed. 3. 5. none shall be compelled to go out of bis 
shire, but on necessity, and sudden coming of strange enemies, and 
then but as usual. 

Vide more Concerning war in Discent, (D 6.) — Justices, (K 4.)— 
Officer, (K 4.) — Prasrogative, (C 1, &c.) 


WARD. 

Vide Guardian, (H 1, &c.) — Prsxooativk, (D 59.) 


WARDEN. 

aaaameit of ttte efinque li?otio. Vide Franchises, (£ S.) 

of JFIret. [A bill cannot be filed against him in vacation. 
2 Mars. 49. 6 Taunt 347. 2 Mars. 54. 6 Taunt 852.] Vide Chan- 
efery, (BS.) 


WARDMOTE. 

VWe Courts, (O 6.) 


WARRANT. 

"Vide F 0 RCIBI.S Entry, (D id, 19.)— Impbiionmimt, (H 6 , &c.)— 
PtUPEB, {9 K 26.)— (3 M 23.) 
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WARRANT OF ATTORNEY. 

[The rule which requires that an attorney on the part of a prisoner 
should be present when a bond and warrant of attorney are executed 
by him, only relates to persons in custody on mesne process. 1 T. R. 
715.] 

Vide Amendment, (E 1,2.) — Attorney, (B 7, 8.) 


WARRANTY. 

Vide Garranty. 

Warcantia Tartar . Vide Garranty, (K 1.) — Pleader, (3 N 1, 8cc.) 


WARREN. 

Vide Chase, (D — F). 


WAST. 

(A) tg tfie common fate. 

(A 1.) Prohibition of wast. p. 645. 

(A 2.) Action of wast. p. 645. 

(B) (BOIaat, bg tbe cuotom of Lonbon. 

(B 1.) Wast lies. j). 646. 

(B 2.) And writ of estrepemcnt. p. 646. 

(C 1.) mm, bg tbe otatute of c^Iouc. 5. 

(C 2.) By whom it lies. p. 647. 

(C 3.) By whom not. p. 648. 

. (C 4.3 Against whom it lies. p. 649. 

(C 5.) Against whom not. p. 651. 

(D 10 tobaf oball be. 

(D 2.) In houses, p. 652. 

(D 3.) In gardens, &c. p. 654. 

(D 4.) In land, meadow, &c. p. 654. 

(D 5 .) In wood, &c. p. 655. 

(£) (CUbat obaU not be toa^t. 

(E 1.) In respect of the value, p. 656. 

(E 2 .) If die place be not demised, p. 657. 

8 „ . (E3.) Or, 



Wast, by the common las?. 64^ 

(E S.) Or, demised without impeachment, p. 657. 

rE 4.) If done by default in the lessor, p. 6^7. 

(E 5.) Or, by tempest or enemies, p. 658. 

(F) jpenaltp for toaot. 

(F 1.) Done by guardian in chivalry, p. 658. 

(F 2.) Done by tenant by curtesy, dower, for life, or 
for years, p. 658. 

[(F 3.) Action in the nature of waste.] p. 65,9. 

(A) fijOaot, bp tbc common lato. 

(A 1.) Prohibition of wast. 

By the common law a prohibition might be awarded against a tenant 
in dower, or guardian in chivalry, for prevention of wast by them. 
2 Inst. 299. 

So, against tenant by the curtesy. Cent. 2 Inst. H5. 

And such prohibition lay quia timetf before wast committed. 

So, if a writ of right or other action is brought, and pemhntp, ///cthe 
tenant commits wast, a writ of estrepement shall go. 11. Dal. 1. 

§ 0 , if error be to reverse a common recovery. R. Cro. El. 77^. 

So, a prohibition of wast lay by the patron against the parson, vicar, 
to prevent wast in the glebe or church-yard. 

And the st. 35 Ed. 1. ne rector jjrosternat arbor es in cametertovftx^ only 
affirmance of the coninion law. R. 11 Co. 49 b. 

So, it lay against a bishop, abbot, prebend, &c. 

So, if the incumbent commits wast in the glebe or lands of the 
rectory pendente lite in qmre impedit^ a prohibition shall be granted. 
R. Hob. 36. 

So, since the st. of Marlb. 24. it lies against a lessee for life, or for 
years. 2 Inst. 146. 

So, a prohibition lies now, since the st. of Gloucester, 5. where it 
would lie at common law. 2 Inst. 299. 

Prohibition of wast was by a writ directed to the sheriff commanding 
him, ^md non pamittat quod h. facial vestum^ &c. 2 Inst. 299. 

And thereupon the sheriff might take the posse comitatus^ and pre- 
vent wast. 2 Inst. 299. « 

But now, by the st. W. 2. 14. it is ordained, that no writ of prohi- 
bition shall be awarded for the future, but a writ of summons. 2 Inst. 
146. 389. 

(A 2.) Action of wast. 

So, by the common law, after wast committed, an action lies against 
tenant in dower, or guardian in chivalry. 

So, against tenant by the curtesy. 2 Inst. 145. 300. 

And It lay agaipst all tenants in dower, by the common law, or by 
custom, ad ostium ecclesiccy ex assensupatris^ or de la pLuis belle. 2 Inst. 
303. 

So, against a guardian in right or in deed. 2 Inst. 305. 

By grant of a subject, or of the king. 2 Inst* 305. 

T t 3 So, 
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m 

Soj a^nst a goardiaa in sociu;e> as well as in chiyalry. 9 Inst. 1S5. 
SOS. F. N. 6. SO. E. Cont. C^. L. 54. a. 

But by the common law, wast did not lie a^inst lessee for life or for 
years } for it was the laches of the lessor, that he did not provide against 
wast. 2 Inst. 299. 145. 5 Co. 13. b. 

So, it does not lie by the assignee of the heir against tenant by cur- 
tesy, or in dower. 2 Inst. 301. 

But wast does not lie in ancient demesne, because the court upon 
default at the grand distress cannot make a writ to the sherilf to go to 
the place wasted, according to the st. W. 2. 14. 2 Sand. 254. 

(B) (CQajetr, ii|? ttie cuistom of LonDon^ 

(B 1.) Wast lies. 

SO) by the custom of London wast lies at the common law for wast in 
houses there. 2 Inst. 299. 

And now, since the st. of GIo. 5* wast lies tliere in cases within that 
statute as well as in others ; for though the statute giv^s an action for 
wast ill cases where it did not lie before, and gives also treble damages 
et locum vestatum^ yet it does not take away the jurisdiction of any court 
which before held plea of wast. 2 Inst. 299. R. 2 Sand. 254. 

(B 2.) And writ of cstrepement. 

So, a writ of cstrepement lies in London, pendente placiio^ or afte^ 
judgment and liefore execution, to stay wast. 2 Inst. 328. 

And it may be by original writ, sued out of chancery with the original 
in, the suit, or vAiev pendeiHe placilo^ or judicial, granted by the court, 
•nd directed to the sheriff, the party, or both. 2 Inst. 328. 

And this was explained by the st. of Glo. 13. which enacts, that if a 
plea be moved in Londuii by writ, the tenant shall not commit wast or 
ostrepement of the tenement demanded ; and if he do, the mayor and 
bailiffs shall cause it to be kept at the suit of the demandant. 

And now by the st. Glo. 13. it lies to prevent pendente plaeito^ 

and it judicially issues out of the court where the action is depending. 
2 Inst. 328. 

So, estrepement lies in all real actions where damages are recovered. 
2 Inst. 328. 

So, ill real actions, though no damages are to be recovered. Semb. 
2 Inst. 328. 

And against every tenant. 

So, against his feoffee, vouchee, prayee in aid. 2 Inst. 326. 

So, against the tenant and a stranger. Ibid. 

So, it lies in scire facias upon a fine and recovery, quid juris clamaty 
attaint, though no land is demanded. Ibid. 

And if the land escheats pendente placitoy the writ of estrepement ex- 
tends to it. 2 Inst. 329. 

In estrepement the tenant shall not have his age ; for it is in nature of 
a trespass. 2 Inst. 328. 

After estrepement delivered to the sherifl^ he may resist him who at- 
tempts wast, and take the posse comitaiusy and imprison hixn# if neces- 
sary. 2 Inst. 329. 


Such 
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* Such writ is only a prohibition from committing wa&t, and thapaities 
may plead upon the atta^jhnient. Ibid. 

By virtue of this writ the plaintiff recovers damages for the wast com- 
miUm pendente placiio. Ibid. 

So^ upon estrepement after judgment, though no prohibition be&re 
delivered. Ibid. 

But in estrepement pendente placitOj the plaintiff does not recovei^ 
damages till the principal suit is determined. 2 Inst. 328. 

Nor, damages for wast committed by a stranger pendente pUtcitOf 
without the privity of the tenant. Ibid. ^ 

In wast the plaintiff does not i*ecover damages for the wast pendente 
placitOy but the plaintiff must have a writ of esti^pemeiit. 2 Inst. 329. 

If the defendant commits wast after a writ of estrepement, the plaintiff 
may declare on the writ of estrepement. Mo. 100. 

To tRe declaration in a writ of estrepement, the defendant may plead 
no wast committed. Ibid. 

If it be found by verdict in a writ of estrepement, that the defendant 
has committed wast, the plaintiff shall have judgment, and recover da« 
mages and costs. Ibid. 

(C 1.) (CQaist, bg tlie jGttatute of (0(ouc* 5. 

And now by the st. 6 Ed. 1. 5. a man may have a writ of wnst in 
chancery against a man, who holds by the law of England, or in other 
manner, for term of life, or years, or in dower ; and be who shall be 
attainted of wast, shall lose the thing which he has wasted, and make 8a<- 
tisfactioii of treble of what the wast shall be taxed at. 

And by st.W. 2. 13 Ed. 1. 14. prohibition of wnst is taken away^ 
and a writ of summons given for all wast. 

By the st. of Marlb. 52 H. 3. 23. all farmers were prohibited to com- 
mit wast, and tliis was the first statute against them. 2 Inst. 145. 

And therefore, since this statute, if the lessee for life or for years had 
committed voluntary or permissive wast, be should answer full damages. 
2 Inst. 145. Vide post, (F 2.) 

By the st. W. 2. 13 Ed. 1. 22. if there are joint-tenants or tenants in 
common, and one commits wast, the other may have a writ of wast, 
whereupon the defendant shall have his election to have partition and 
take locum vestatum for his share, or to find surety that he will not take 
more than his proportion. 2 Inst 403. Co. L. 200. b. 

And this extends to joint-tenants, &c. only for life. 2 Inst. 402. 
Co. 200. b. 

But it does not extend to wast in cattle, house, or other place for ha- 
bitation. 2 Inst. 402. 

Nor, to wast in a dovehouse. Co. L. 200. b. 

Nor, to wast by one parcener. Ibid. 

(C 2.) By whom it lies. 

Wast is always supposed, to the disherison of the plaintift^ and there* 
fore it shall be brought by him who has the immediate reversion, or re- 
mainder, in fee, or in tail. Co. L. 53. a. 

A man who claims the inheritance by purchase may have wast, as 

T t 4 well 
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well as if be daimed by descent^ though the statute speaks only of iiibe* 
ritors.^ 2 Rol. 83fi. 1. 4?4f. 

So, he who claims in remainder. 2 Rol. 825. 1. 25. 

So, a lord, who has the inheritance by escheat. 2 Rol. 825. 1. 80. 
The grantee of the king upon attainder. Co. Ent. 699. a. 

' So, he in reversion or remainder in tail, as well as in fee* 2 Rol; 
825. 1. 26. Hut 1 10. 2 Inst. 302. 

So, if tenant in common leases for years his part to his companion, 
he may have wast, and recover a moiety of the place wasted and of the 
damages. Per two J. Mo. 71. 

So, he who has the inheritance may join another with him, who has 
not an estate of inheritance, in an action for wast; ns, husband and 
wife may have wast, where the reversion or remainder is to them and 
the heirs of the husband. 2 Rol. 825. 1. 41. 

So, if the reversion be granted to A. and B. and the heirs of B., they 
'may join. Co. L. S3, b. 

So, a surviving parcener, and the husband of another parcener, being 
tdnanl by the curtesy, may ioin in wast. Co. L. 53. b. Dub. per 
Treby, Lnt. 803. 

So, two joint-tenants for life, and to the heirs of one, may join. Co. 
L. 53. b. 42. II. 

So, it is sufheient, if the plaintiff has the immediate inheritance at the 
time of the action, tiiougli he had not at the time of the wast, or will 
not have by possibility after; as, if tenant for life or years, remainder 
for life, 8c c. commits wast, and afterwards B. in remainder dies, or 
surrenders, the reversioner shall maintain wast. Co. L. 54. a. 2 RoK 
829. 1. 10. 25. Mo. 387. R. 5 Co. 76. Jon. 51. All. 82. 

^ So, if a lease for life or years was made to A. remainder to A, per 
autervic; for both estates are in tlie lessee. 2 Inst. 301. 

So, if the mesne remainder or reversion for life was without im])each* 
ment of wast. R. Jon. 5). 2 Cro. 688. 

So, if the remainder for life be uj)on a contingency, before the con- 
tingency happens, the reversioner may have wast. R. Al. 82. 

Or, iftliei’c are contingent remainders or uses, before they come 
me. R. Al. 83. 

So, if the remainder be only for years, the reversioner shall have wast, 
notwithstanding the mesne remainder. Co. L. 54. a. 2 Inst. 301. 

[The person next entitled to an estate of inlicritance after the tenant 
in possession, may maintain an action of wast, notwithstanding the inter** 
veiition of a term for years between his estate and the estate of the tenant 
in possession. D. Ld. 11. 327.] 

[Where an estate of freehold intervenes, he cannot. D.Ld.R. 327.] 
So, if a lease be made by him in reversion to commence at a future 
day ; for this is only a future interest. Co. L. 54. a. 2 Rol. 829. 1. 30. 

(C 3.) By whom not. 

But wast does not lie by him who has not the immediate inherit* 
ance in him ; and therefore, if a lease be to A. for life or years, re- 
mainder to B. for life, wast does not lie by him in fee, so long as the 
estate of B. continues. Co. L. 54. a. R. Al. 81. 2 Rol. 829* 1. 10* 

25. Per two J. Mo. 18. R. 2 Cro. 688. 2 Inst. 301. 

. So, if a lease be to A. for life or years, and he in reversion grants 

the 
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the reversion for life to B. during the continuance of th^ estate of 
he shall not have wast. • , « ; 

So, if he grants the reversion for years, he shall not have wast du^ 
ring the term. Co. L. 54. a. 

So, if tenant in tail by fine grants, or bargains and sells tolum stahm 
smm, the grantee shall not have wast ; for he has no inhentance. R. 

3 Leo.^60. Vide Estate, (B 33.) 

Though he is tenant in tail, with remainder in fee ; for, though the 
grantee has the fee, there is a mesne estate-tail. R. S Leo. 60. 

So, wast does not lie by tenant in tail after possibility. 2 Rol. 825* 
LSI. 

Though wast was committed before the death of husband, or wife^ 
upon whom the issue were to be begotten. Mo. 18. 

So, if there be tenant for life, remainder to husband and wife in 
special tail, remainder to the heirs of the husband, and the wife dies . 
without issue, the husband shall not have wast. Dub. Mo. 18. 

So, wast does not lie by him, who had not the inheritance in him 
at the time of the wast done; and therefore it does not lie by an heir 
for wast in the time of his ancestor. 2 Inst. 305. 

Nor, the successor of a sole corporation ; as bishop, archdeacon^ 
parson, &c, for wast in the time of tlie predecessor. 2 Rol. 824. 1. 43. 
49. H.lRol.432. 

Nor, a younger ,son, for wast in the time of his elder brother, who 
died before actual seisin, whereby he makes his title as heir to. his fa- 
ther. 2 Rol. 825. 1. 10. 

Nor, grantee of a reversion for wast before his grant. 

Or, after the grant of the reversion, and before attornment. 2 Rol. 
825. 1. 15. 

Nor, the grantor, for wast after grant of the reversion, and before 
uttornment. 2 Rol. 825. 1. 15. 

Nor, a lord by escheat, for wast before the escheat. 2 Rol. 825. 

I. 6. 

. Yet wast lies by the surviving joinMenant, for wast in the life of his 
companion. 

And by a surviving parcener, for wast in her sister’s time. 2 Inst* 
305. 

So, wast does not lie by him, who has not the same estate continu- 
ing in him, which he had at the time of the wast committed ; as, if a 
reversioner, after wast committed, aliens, and retakes an estate to him- 
self and his heirs, he cannot afterwards have wast, which consists in 
privity. Co. L. 53. b. 

So, if he grants the reversion to the use of him and his wife and the 
heirs of himself. Co. L. 53.b. 

(C 4.) Against whom it lies. 

Wast by the common law was only against tenant by the curtesy, 
in dower, or guardian. Vide ante, (A 2.) 

And now, by the st. ofGIo. 5. it lies also against lessee for life, or 
years. Per auter vie, qttamdiu se bene gesserit, 2 Inst. SOI. 

But it is usually brought upon the statute against the tenant by the 
curtesy. F. N. B. 60* K> * ^ 

So, it lies against a devisee for life, or for years. 2 Rol. 826. 1. 
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Sq# if th« eataie for life or years be forfeited to the king for treason^ 
&c. wast lies against the king’s grantee^ though he comes in the post. 
Per Co. 2 Rol. 826. 1. 20. 2 Rol. 20. 

If tenant for life or for years assigns his estate^ wast lies against the 
assignee for wast done after the assignment. Co. L. 54. a. R. Cro. 
£1. 66S. 

So^ if lessee makes an underlease to B. who commits wast, an action 
lies against him. 

If tenant by curtesy or in dower assigns his estate, and the heir be^ 
fore or after the assignment grants his reversion, the grantee shall have 
wast against the assignee for wast afterwards committed ; for the pri- 
vity is gone. Co. L. 54. a. 2 Inst. SOI. 

If tenant in tail after possibility assigns his estate, wast lies against 
him. 2 Inst. 302. 

If tenant by the curtesy mokes a lease for years, and the reversioner 
confirms it, and tenant by the curtesy dies, wast lies against the lessee 
for years. 2 lust. 302. 

So, if tenant for life or years assigns, excepting the tree^ and the 
assignee cuts them down, wast lies against him. 2 Inst. 302. 2 Rd. 

454.1. 40. 

So, if a lord enters upon his villein, wast lies against him for wast 
afterwards, though he comes in in the post Co. L. 451. a 2 Inst SOI. 

So, it lies against an occupant. Co. L. 54. a. 2 Inst. SOI. 

Though he takes, as special occupant. Co. L. 54. a. 

So, against him, who takes a term, as executor, or adminastralor. 
2 Inst 302. Co. Ent. 693, 694. 

So, against an executor dt son tort of a term. R. 3 Mod. 93. 

Wast shall be brought, generally, against him who commits the wast 
Co. L. 54. 

And therefore, if lessee for life or for years commits wast, and after- 
wards assigns his estate to another, wast lies against him in the tenet. 

2 Rol. 829. 1. 45. 2 Inst 302. 

So, if a guardian commits wast, and afterwards grants over his ward. 
2 Rol. 829. 1. 50. Cont Co. L. 54. 

So, if grantee of a tenant for life or years upon condition commits 
wast, and afterwards the lessee enters for the condition broken. Co. 
L* 54. a. 2 Inst 302. 

So, it lies against tenant per outer vie, or for years, in the tenuit after 
the death of the cestuiqiie vie, or the term expired. .2 Rol. 830. 1. 8. 14. 

So, against an executor, who commits wast, and then assents to a 
devise of the term. 5 , Co. 12. b. 

So, against a successor, for wast by his predecessor deposed, quamdiu 
he is alive. 2 Rol. 827. 1. 40. 43. 

So, against a husband, who has a term as survivor, for wast during 
the coverture. Co. L. 54. a. 

But the action shall be against tenant by the curtesy, in dower, for 
life or for years, though wast be committed by a stranger. Co. L. 
M. a. 2 Inst. 146. 2 Rol. 821. 1. 5. 

Though the lessee be an infant, feme«-oovert, &c. Co. L. 54* a. 
2 Inst. 308. 

Though a stranger disseises the lessee^ and oommits wast. 2 R(d.821. 
1. 10. D. 1 Leo. 264. 

Though 
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. Tboiwb the leswe enftoflb a stranm upon condition, who 
wast, and afterwards the lessee enters for the condition broken. S Sol 
828. 1. 25. 

Though the wast was for cutting down timber upon a contract with 
tenant in tail in his lifetime. R. Hard. 96. 

So^ if B. has common of estovers in a wood demised, and in talripig 
his estovers he commits wast, an action lies against the lessee ; forl^ 
was a stranger for this purpose. 2 Rol. 821. L IS. ^ * 

So, if a monk commits wast, where his sovereign is guardian. 2 Rol. 

821* 1. SO. 

If tenant in dower be of a manor, and a copyholder commits wast. 
9 Inst. 303. 

So, if tenant, by curtesy, or in dower, assigns his estate to B. who 
TOmmits wast, an action lies by the heir against the tenant by curtesy, or 
in dower j for there is a privity between them. Co. L. 54. a. 

And it must be against them, and not against the assignee. 2 Inst. 
301. 

So, by the st. 11 H. 6. 5. wast lies against the pernor of the profits, 
^ough he has assigned his estate. 2 Inst. 302. 

And though there be an assignment by the assignee, it lies against 
the assignee who took the profits. R. 5 Co. 77- b. 

And by him in remainder, as well as by him in reversion. R. 5 Co. 
77. b. 

So, if there be joint-tenants of an estate for life or years, and one 
commits wast, an action lies against both ; but the treble damages shdl 
be recovered only against him who committed the wast. 2 Inst. $02. 

So, if they are joint-tenants of a ward, and one 'commits wast. Co, 
54. a. 

If one joint-tenant enters into religion, wast lies against his compa- 
nion alone. 2 Uol. 828. 1. 38< 

So, wast lies against husband and wife for wast committed by the 
wife before coverture. 2 Rol. 827. 1. 20. 

Or, for wast committed during coverture, when the husband is seised 
or possessed in right of his wife, or jointly with his wife. 2 Rol. 827. 
1. 5. 16. 18. Cro. £1. 357. 

(C 5 .) Against whom not. 

But if the king, tenant for life or years, commits wast, an action docs 
not lie against him ; for the king is not within thest. of Glo. 5. 

And therefore, if an estate for life or years be forfeited to the king for 
treason, &c. wast does not lie against the king. Mo. 335. 

' If tenant by curtesy, or in dower, or for life, dies after wast com- 
mitted, wast does not lie against his executor or administrator* 2 Rol. 
828. 1. 34. 

So, if lessee for years dies after wast committed, though the term 
goes to his executor or administrator. 2 Inst. 302. ' 

So, if an abbot, &c. guardian, commits wast and dies, wast does not 
lie against his successes. 2 Rdi. 827. 1. 40. 

If a woman, tenant in dower, takes husband, who commits wast, and 
then the wife die^ wast does not lie agiunst the husband. 2 Rol. 827* 
1 . 22 . 
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So, if the wife was tenant for life; for the husband was seised injure 
uxoris* Co. 54. a. 2 Inst. 301. Semb. Cro. El. 857* 

So, wast does not lie against a guardian in socage; for he may hare 
account. Co. L. 54. a. Cont. 2 Inst 135. 305. Vide ante, (A 2.) 

Nor, against tenant by statute-merchant, staple, recognizance, or 
elegit ; for the conusor may have a venirejacias ad computanduntf and 
recoupe in damages. Co. L. 54. a. 2 Inst. 302. 

Nor, against tenant in tail after possibility. Co. L. 54. 2 Inst. 302. 
Nor, against lessee at will. 5 Co. 13. b. Cro. El. 777. 784. 

So, wast does not lie against tenant for . life or years without im* 
p^chment of wast. 

.So, if tenant for life, without impeachment, leases for years, wast 
docs not lie against the lessee for years ; for his estate is derived from 
diim, who was dispunishable. R. Jon. 51. 

So, if u lease for life or years be without impeachment of wast for 
two years, wast does not lie after the two years expired for wast during 
those years. Mo. 18. 

(D 1.) (DUaist, jSbaU be. 

Wast, destruction, and exile of villeins, are all prohibited. Co. L. 
53. b. 

So, wast contains also exile ; for though the st. of Marlb. 23. speaks 
of wast, sale, and exile ; yet the st. of M. c. 4. W. 2. 14. and the st. 
of Olo. 5.' iiKTition only wast and destruction, and exile is comprehen- 
ded under the general word wast. Co. L. 53. b. 

Wast is voluntary, or actual wast, and permissive wast. Co* L. 53. a. 

(D 2.) In houses. 

By the st. Marlb. 23. and st. Glo. 5. it appears that wast may be done 
in houses. 

And therefore, if the lessee, &c. pulldown the bouses demised, it will 
be wast. Co. L. 53. a. 

So, if he suffers a house to be uncovered, whereby the timber decays. 
Co. L. 53. a. 

Thougli the timber be not thereby thrown down. 2 Rol. 815. 1. 31. 
So, if the house was uncovered at the comniencciiient of the lease ; 
yet it will be wast, if the lessee pulls it down. Co. L. 53. a. 

Or, if it was ruinous at the commencement, and he suffers it to bo 
more ruinous. 2 Rol. 818. 1. 2. 

' So, if the lessee suffers siatiumnUa ante ostium to be uncovered whereby 
the timber thereof ^becomes rotten, it will be wast. R. 2 Rol. 814. 
L 25. ' 

Or, glass windows to be broke, or carried away. Co. L. 53. a. R. 
4 Co. 63. b. 

Or, the wainscot, benches, doors, furnaces, &c, fixed to the house. 
Co. L. 53. a. . 

' Though they are fixed by the lessee himself by nails, screws, or 
otherwise. R. 4 Co. 64. a. R. Mo. 177* Cont. per Dod. 1 KoL 
216* 

So, if he permits the walls of a house to be decayed for want ofpl^:* 
tering> whereby the timber is rotted. R. 2 Rol. 816. 1. 50. 

' Otar, the chambers of the house. R* 2 Ro}. 816* 1* 45* 


Though 
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Though the timber be not thereby rotted. Semb. 2 Rol. 817. 1. 1. 

' So, if he does not scour^a mote, &c. whereby the groundsel. &c. is 
decayed. R. Ow. 43^ ^ * 

So, it will be wast, if the walls are suffered to be decayed, though 
the timber was in decay at the commencement of the lease. 2 Rol. 
817. 1. 53. 

If he suffers the house to be burned by neglect or mischance. Co. 
L. 53. b. 2 Rol. 820. 1. 42. 

So, it will be wast, though there be no timber upon the land demised 
for repairs. Co. L. 53. a. 

Though the house was uncovered, &c. by tempest, if it be suffered 
afterwards to remain in decay. Co. L. 53. a. Per two J. Mo. 62. 
2 Rol. 818.1, 2. 

So, it will be wast, if the lessee pulls down the house, and rebuilds 
it less than before. 2 Rol. 815. 1. 33. 

So, if he rebuilds it larger to the prejudice of the lessor ; for it is 
more charge to repair. 2 Rol. 815. 1. 35. 

So, if the lessee builds a new house, where there was none before. 
Co. L. 53. a. Per two J. 2 Rol. 815. 1. 45. Cont. per Wood, Kel. 
38i ; for it will be for the lessor’s profit, and if not, he may throw it 
down. D. cont. Hob. 2S4« 


So, if he alters the house to the lessor’s prejudice ; as, if he converts 
a parlour into a stable. Per Vavasor, Kel. 39. 2 Rol. 815. 1. 31. 

Or, changes a corn mill to a fulling mill. Per two J. 2 Rol. 814. 
1. 46. D. 2 Cro. 182. 

Or, to a horse mill, though it be for the lessor'sadvantngc. 2Cro.l82; 
If he turns two rooms into one; for it would be for the lessor’s ad- 
vantage, it may be shewn on tlie other side. R. Kel. 38. 2 Rol. 815. 
1. 37. 

So, if he converts a brewhouse of 120/. per annum into tenements of 
200/. per annum. R. 1 Lev. 309. 31 1. 1 Mod. 94. 

So, if he builds a new house, and afterwards suffers that to be de- 
cayed. Adm. 42 Ed. 3. 21. b. Co. L. 53. a. 

But if the liouse was uncovered at the commencement of the lease, 
it is no wast, if the lessee suffers it to be decayed without pullmg down. 
Co. L. 53. a. R. Ow. 93. 

Or, if the walls were uncovered. ^ Co. L. 53. a. 

Or, if the house was ruinous, and the lessee suffers it to be as it was, 
if it is not more ruinous. 

So, it is no wast, if the lessee removes furnaces, coppers, or other 
utensils of trade, though fixed to the freehold during his term. 1 Sal. 
368. Semb. 21 H. 7- 27. a. R. 20 H. 7. 13. b. 


But if it continues till the end of the term, he cannot remove it; for 
it is given to the reversioner. 1 Sal. 368. 21 H.7. 27* a. 20 H.7. 13.b.. 

[He may remove them after the expiration of the term without being 
guilty of a trespass for the removal, though he is guilty of a trespass for 
the entering, &c. 2 East, 88.] - 

[Erections made by a tenant for the better occupation of his farm are 
not removable by him. 3 East, 38.] 

[There is a difference in this respect between annexations to the free-, 
hold for the purposes of trade, and those for the purposes of agriculture, 

the former being removable, the latter not. Ibid.] 

(DSOIn 
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(D 3.) In gardens, &c. 

So, wBst may be committed in a garden or orchard, though Urchard 
ia notnauMd in the atatote. 9 Rol. 817. 1. SS. 

As, if lessee cuts down pear trees, apple trees, or other fruit trees. 
Co.L. 53. 2 Rol. 817.1.80. 

Or, if they are throwil down by tempest, and the lessee afterwards 
roots them up, or cuts down the germins growing, without planting 
new. 2 Rol. 817. 1. 85. 

So, if the lessee destri^s, or suffers the stock of a dovecote, warren, 
park, fish-pond, pool, &c. to be diminished. Co. L. 58. a. R. 4 Leo. 
240. 2 Inst. 304. R. 2 Leo. 222. 

Or, throws down the pales of a park or warren. Ow. 66. 

Or, 8t(^ up the holes of a dovecote. Ibid. 

throws down the banks, &c. of a fish-pond, lake, &o. Ow. 67. 
But if the lessee destrt^s, &c. it is no wait, if he leaves a sufficient 
stock. 2 Leo, 222. 

(D 4.) In land, meadow, &c. 

So, it will be wast, if the lessee suffers the soa to surround arable 
land, meadow, or pasture. 2 Rol. 816. 1. 40. if it is by his default. 
Mo. 62. 78. 

Or, if he suffers a wall or bank against the see, a river, 8cc. to be 
ruinous, 1^ which the water surrounds a meadow, 8cc. and renders it 
useless. Co. L. 53. b. Mo. 69. 

So, if he digs up the surface of the land, and carries it away. R. 
2 Rol. 816. 1. 15. 

If the lessee converts arable to wood, or i contra, it will be wast. Co> 
L. 58. b. 

(>, meadow to arable. Co. L. 58. b. Ma 101. 2 Rol. 815. 1. 4. 
814. 1. 50. 

Or, posture. 2 Rol. 814. 1.50. 1 C3t. Rep. 106. 116. 

Or, meadow to orchard, hop-garden; mough it be melioration. 
2 l.eo. 174. 

Or, converts a hop-garden to tillage. Ow. 67. 

If lessee for life or years opens new mines in land demised, without 
mention of mines, it will be wast. Co. L. 58. b. R. 5 Co. 12. R. 
2 Hod. 198. 

So, if he digs for gravel, lime, clay, brick, earth, stone, &c. in pits 
not open. Co. If 58. b. Mo. 101. 

But it is not wast, if land, 8tc. is surrounded by the vitdence of a tem- 
pest. 

So, if pasture be converted to tillage for improvement oS the soil. 
2 Roi. 814. 1. 47. 

Or, wheife it was scmietimes postuie, and sometimes arable. Ibid, 
Or, if H was stocked with conies, it not bang a warren by charter 
or prescription. R. 2 Rol. 815. 1. 15. 816. 1. 15. 

So, if it was a wimn. R.Ow. 66. Vide ante, (D S.) 

So, it is no wast, if the land lies fidlow, by whidi means it is over-run 
whb bushes, 8to. tiwu||h h b bod husbandly. 2 Rol. 814. L 85. 

Iftrencbes are dug in a meadow, to draw the water. R.9Rd. 
820. 1. 28. 2 Leo. 174. 

If 
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. If woad be sown ageinst theend of the ternl^ though it is not ripe for 
many jrears. Semb. 2 Bol. 815. 1. 50. 

So> it is not west to dig for metals coab See. in mines open at the 
time of the lease. Co. L. 53. b. R. 5 Co. 12. 

Or» if mines were not demised^ if the land was demised with all mines. 
R. 5 Co. 12. • 

^ It will not be wast for a parson, vicar, &c. to dig or open mines in 
his glebe. Semb. 1 Sid. 152. 

(D 5.) Ill wood, &c. 

So, it is wast, if a lessee cuts down timber. Co. L. 53. a. 

Oak, ash, and elm, are timber, after the age of twenty years, 
throughout the realm. Co. L. 53. a. Dy. 65. a. 

^ And where they are scarce, by the custom of the country, beech, 
willow, hornbeam, &c. may be accounted timber. Co. L. 53. a. R. 
Mo. 812. 

And therefore if a lessee cuts down trees, which by law or the usage 
of the country, are esteemed timber, it will be wast. Co. L. 53. a. 

So, if it be found that he cut down black-thorn, existent, arbores 
maheremiales^ it will be wast. R. 2 Rol. 819. 1. 52. Cro. Car. 531. 

So, if he cuts down white-thorn, where it is in a large quantity, or 
made wood. 2 Rol. 817* 1. 12. 2 Cro. 126. 

So, if a lessee cuts down young oaks, See. being of twenty years 
growth, it will be wast 2 Rol. 817. 1. 28. 819. 1. 45. 

Or, destroys the germins. Co. L. 53. a. 

So, if a lessee does an act by which the timber decays \ aa, if he lops* 
and tops them. Dy. 65. a. Co. L. 53. a. 

/ So, if a lessee cuts down birch, willow, maple, &c. which arc not 
timber, if growing in defence of the house. Co. L. 53. a. 

Or, upon the scite of the house. D. Hob. 219. 

So, if he roots up or destroys quickset or white-thorn, &c. Co. L. 
53. a. R. 2 Cro. 126. 

If he extirpates or destroys the gCrmins of underwood, which may be 
cut. Co. L. 53' a. 

So, it will be wast, if a lessee cuts down trees for fuel, when there is 
lignum aridum sufficient. Co. L« 53. b. 2 Rol. 820. 1. 10. 

If he cuts down for new pales, fences, &c. where none were before. 
Co. L. 53. b. 

Or, for a new house. 2 Rol. 822. 1. 35. 

If he sells the trees^ and with the money repairs. Co. Is. 53. be 
Or, afterwards re-purchases, and uses for repairs. Co. L. 53. b. 
2 Rol. 823. 1. 15. 

If he cuts down for repairs which are not necessary. 2 Rol. 822. 
1. 40. 

Or, for repairs, when there shall be occasion. R. Cro. El. 593. 

Or, for repairs which happened by the lessee's own default. Co. t. 
53. b. 2 Rol. 822. 1. 38. 

If he cuts down for the use of mines, though the lease was with all 
mines ; for he can take only for things directly necessary. R. 2 BoL 
823. 1. so. Hutt. 19. Hob. 234. 

Though the mines were open at the time of the lease, and the lessot 
and former lessees used to take timber for sndlr we; for the les^ 

may 
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may do as he pleases, and the tort of the former lessee is no excuse. 
Per Hob. 235. 

But cutting down trees which are not timber, nor stand defence 
of the boilse, is not wast. Co. L. 53. a. ^ ' 

Nor, trees that were timber, when they are dead, nec Jhtctumiiec fiHia 
portan. Co. L. 53. a. ^ Rol. 814. 1. 17. 

So, cutting the underwood of oak, ash, willow, &c. is no wast. Per 
two J. 2 Rri. 817. 1.17. 20. 

Though it be above twenty years since the last fall. Semb. 1 Sid. 
300. 

So, the cutting down bushes, white-thorn, &c. is no wast^ R. 2 Cro. 
126. 

So, cutting down timber for necessary botes, allowed by law to the 
lessee, is no wast ; as, for fuel, plough-bote, hedge-bote, &c. C04 L. 

53. b. 

Or, for repairs. Ibid. 

For repair of pales, gates, fences, &c. ^ Ibid. 

Though the lessee covenants to repair at his own charge ; for thiV 
does not take away the liberty which the law allows. R. Mo. 23. 

So, though the lessor covenants tb repair. Co. L. 54. b. 

So, if the lease be without impeachment of wast ; yet the lessee may 
cut down trees for repair, if he pleases. Co. L. 54. b. 

So, if the house was ruinous at the entry of the lessee, in which case 
he will not be liable to wast, if it happens. Co. L. 51*. b. 2 Rdl. 823. 
1 . 10 . 

Ori the decav was in the time of the ancestor of the plaintiff, who is 
now dispunishable. 2 Rol. 822. 1. 45. 

So, if it be for repair of things useful, though they are not absolutely 
necessary ; as, for water-troughs to be fixed in the ground for his cattle. 
2 Rol. 823. 1. 22. 


(E) cubat jei][)an not be b)a0t. 

(E 1.) Ill respect of the value. 

But the lessee shall not be sued for wast, if the value does not amount 
to 40d. Co. L. 54. a. Noy, 4. 

[Whether the wast consist in alteration or deterioration. 2 B. 8c P. 

86 .] 

If it does not amount to more than 40^. Wyneb, 5. 

And therefore, if wast is found only to the value of 3s. or less, no 
judgment shall be given. 2 Rol. 824. 1. 10. 15. 25. Noy, 4. 

Though the defendant confesses the wast. Noy, 4. Wynch, 5. 

And if judgment is given, it will be error. Per And. Noy, 4. 

Yet where the value w^as to 40d. it has been allowed for wast. Co. L. 
54. a. Noy, 4. 

And several particulars may be united to make such value. Co. L* 
54. a. 2 Rol. 824. 1. 20. 

[If the wast is under the liipited valuer the defendant is entitled to 


judgment. R. 2 Bos. 86.] 

[In waste for converting three closes of meaidow into garden ground, 
juiy g&ve a farthing damages for each close, and the court allowed 
the judgment to be entered for defendant, 2 Bos. 86, P* C.] 

(E2.) If 
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(£ 2«) If the place be not demised. 

^ wast does not lie, if the place, in which, is no part of the demise; 
as, if the lessor demises, except the woodsy and afterwards the lesste 
cuts down the woods; for the soil is excepted. Per two J. Dy. 19. a. 
Adm. Cro. £1. 690. [8 East, 190.] 

But if there be a proviso, that it shall be laviTul for the lessor to cut 
down trees, wast lies, if the lessee cuts down ; for it is a covenant, and 
not an exception. *R. Cro. El. 690. Dy. 19. a. in marg. 

But if a lessee assijgas his estate to A., except the woods, and A. cuts 
down, wast lies against him ; for, as to the lessor, th^ are parcel 
of the demise. 2 Inst. 802. Dub. Cro. £1. 17. R. Cro. £1. 688. 

1 Leo. 49. 

So, if he assigns, except the mines, and afterwards digs ; for the 
exception is void. R. Cro. £L 688. 

(ES.) Or, demised without impeachment. 

So, it does not lie, if the lease be without impeachment of wast. 
Mo. 827. 

Sine impedimento vel impeditione xmtiy is tantamount to sine impeti- 
Hone. 2 Inst. 146. 2 Rol. 835.1. 10. Co. Ent. 604. b. 2 Cro. 
216. 

But to be without impeachmentds a privilege annexed to the estate, 
and if the estate is changed by confirmation, or otherwise, it is gone. 

1 Rol. 183. 

But a grant to a lessee, witiiout impeachment of wast, is not good, 
if it is not by deed. 2 Inst. 146. 

If it be not by the same deed by which he leases; for^by another deed, 
it amounts to a covenant. 1 Rol. 183. 

So, if a tenant in tail grants that the lessee shall be without impeach** 
ment, it does not bind his issue, though he accepts the rent. Ibid. 

So, a lease, with all trees, timber, sales of wood, 8tc. is not wiihoui: 
im}>eachment. R. Hob. 234. 

So, a grant, that the lessee commodum facict meliori modo quo sibi vide- 
ritj &c. does not amount to without impeachment. Hob. 159. 

(E 4.) If done by default in the lessor. 

So, it does not lie, if the waste be done or occasioned by the lessor 
himself; as, if trees are cut, &c. by the lessor, or his command. 2 Rol. 
822. 1. 12. 

If the lessor cuts down, &c. quickset or other fence, by which cattle 
escape into a wood demised, and destroy the germins there. R. 2 Rol. 
822. 1. 5. 

If the lessor cuts down trees, and afterwards the lessee’s cattle de- 
stroy the germins of them. Per two J. Mo. 9. 

If the lessor does not allow gross timber, when there is not sufficient 
upon the land, and the decay is not by default of the lessee. Semb. 
per two J. Mo. 7. 

So, it does not lie, if the lessor accepts a surrender from the lessee, 
after the wast. 2 Inst. 304. 


Voi.VII. 


Uu 


(E s.yot. 
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(£ S.) Or, by tempest or enemies. 

So, Hiloes not lie, if thearast was by tempest, lightning, jtc. if Uba» 
repaired in convenient time. Co. L. 58. a. 10 Co. 189. b. 

Or, the king’s enemies'. Co. L. 58. a. 2 Inst. 808/ 

(F) jpenaltp for tuaieit. 

(F l.J Done by guardian iji chivaliy. 

By the st. M* Ch. 9 H. 3s 4. cus^s terne^ &c. ca;piat nUi ratUmahUa 
exit .9 &C. et hoc sine destructione est vasto hominum et renm. JStsi nos 
commiserimus cmtodiam^ &c. 'Nos ah eo capiemus emendasy &Ce Si de-- 
derimusy &c. Oustodiam et ille destructionem facerit aut vestum, amittat 
illamcustodiam, &c. And this waes confirm^ by the st. W* !• 21. 

And therefore, if a guardian in chivalry had committed wast, where 
he did not 'claim by the king’s grant or commission, yet he should lose 
bis custody. Videst.W. 1. 21. Co. L. 53. 

If the king had the wardship, and committed or granted it to anothef, 
the king might take amends for the heir. 2 Inst 13. 

If the king had not taken amends, an action for wast lay by the heir. 
2 Inst IS. 

If the heir, in ward, bad broughi4an action within age, the guardian 
lost his custody. Go. L. 54. a. 

If at full age, he recovered damages only. Ibid. 

And by the st. Glo. 5. he should recover treble damages; for by that 
statute treble damages are annexed to the action for wast 2 Inst. 1 3. 
506. 

So, the mardian shall now lose the custody, and treble value of the 
wast, and shall be fined to the king. 2 Inst. 300. 

But the guardian shall lose the custody of the land only, not of the 
body*. 2 Inst. 14. 

And by, the st. Glo. 5. the heir shall recover damages only where the 
wardship is not sufficient for the value of the wast. 2 Inst. 306. 

(F 2.) Done by tenant by curtesy, dower, for life, or for 

years. 

By the st. Marlb. 52 H. 3. &c. vastumy venditionemy vel 

exilium non facienty &c. Quod si fecen'int et super hoc conuincantw' 
dampna plena rcstituant^ etper misericordiam graviter puniantur. 

By the st. Glo. 6 Ed. 1, 5. lose the thing wasted, and make amends 
of treble the value at wliich the wast shall oe taxed. 

And, therefore where, by the common law, tenant by curtesy and in 
dower answered only for the value of the wast, and had a custos assigned 
to him to prevent wast being afterwards done. 2 Inst. 300. 

Since the st. of Glo. as well tenant by curtesy and in dower, as lessee 
for life or years, shall lose locum uestatumy and treble damages. 

If wast he done spa7'sim in several parts of a house, the whole botiSe 
shall be forfeited. 2 Inst. 303. Co. L. 54. a. 

' So, if it be spatsim in the whole wood ; for otherwise locus vastatusy 
and the residue of the wood, would be enjoyed by the lessor and ItsShOy 
which would occasion mutual trespasses by one upon the other. 2 Inst. 
,304. 
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So, if a meadow be converted totiUige sparsim, through the whole. 

Inst. 304. ^ 

So, if wast be assigned in the halt of ahouse, the whole house shall 
be for^ted ; for it is the principal part of the house, and it cannot be 
well divided from the house. Cont. Co. 1. 54. a. Acc. per Noy. Dy. 
272 . b. in marg. 

So, if wast be in the kitchen, &c. of a castle ; for the castle cannot 
be divided. Dy. 272. b. in marg. 

the lessor may waive wast against the lessee, and maintain trover 
i^mst him who took trees cut down during the term. R. per three J. 
Crofc cont. Cro. Car. 242. 

^ But if the place, in which the wast was committed, may be conve- 
niently divided from the residue, that only shall be recovered ; as, if 
the part of a wood, where the wast was, may be separated fim the 
other. 2 Inst. 304. Co. L. 54^ a. 

’ So, if wast be asrigned in throwing down, &c. tlie pales of a park. 
&c. if it does not appear that there were deer there, or that they were 
dispersed, the plaintid' shall recover only so much of the place as where 
the pales were standing. R« 2 RoL 836. 1. 10« 

if wast is assimed in three acres, and found only in one, the 
plaintiff shall recover wt one, though the defendant pleads a plea which 
amounts to a forfeiture of the whole; as, if he claims tlie fee. 2 Inst. 
305. 

If wast be brought in the tenet, the plaintiff, generally, shall recover 
locum vastaium^ and treble damages. 2 Inst. 304. 

If parceners lease to A. who commits wasti one parcener has issue 
and dies, A. commits fresh wast, in an action for both wasts, by the aunt 
and niece, they shall have judgment for the place wasted, and treble 
damages for the last wast, and the aunt shall have a separate judgment 
for treble damages for the first wast. 2 Inst. 305. 

But if wast be brought in the tenuity (as where the estate of the lessee 
is determined by effluxion of time, or the act of God, or tort of the 
tenant, as by forfeiture, &c.) the plaintiff shall recover damages only. 
2 Inst. 304. 

So, if the lessee’s estate determines pendetite Ute ; for the action does 
not abate. 2 Inst. 304. 

If a lease be to A. for life, remainder to a woman for years, and they 
intermarry, if the reversioner brings wast against them, he shdl recover 
both estates. 2 Leo. 7. 

As to process, count, pleas, view and judgment in wast, vide in Plea- 
der, (3 O 1, &c.) 

[(F 3.) Action in the nature of waste.] 

[Permissive waste is not a sublet for the action. 1 N. R. 290. 
4 Taunt 764. 7 Taunt 392. 1 B. Moore, 100.] 

rit lies against tenant for years after the expiration of his term. 

2Blk. nil.] 

Vide more concerning Wast, in Chancery (D 11.— -4 X).— Chase, 
(N 1, &C.)— Copyhold, (M 3.)— Pleader, (30 1, &c.)— Prohibitioii, 
(F 16.) 
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WAY. 

Vide Chimik. 


WEIGHTS AND MEASURES. 

«• Vide Justices of PeacSj (B SL 90. &c. Le£t« (L 6, &€•) MoneTi 

(B 1 .) 


[WEST INDIA DOCKS.] 

[The standard of compensation under the dock act^ is the yearly pro-* 
fits made before the act. 9 East, 165. 

[The charges to which the company are liable in consideration of 
the 65. 8rl, per ton, are ordinary charges only. 12 East, 518.] 

[Those goods only which are intended for present use, are exempt 
from charges under s. 137. 10 East, 533.] 

[The delivery of property to the owners under s. 137. milst be such 
'as will enable them to carry them by water or land, as they cnoose. 
8 East, 16.] 

[As to the transfer and indorsement of dock warrants, see 7 Taunt. 
265. 1 Moore, 12. 7 Taunt. 278. 1 Moore, 29.] 

[The treasurer is entitled to fourteen days’ notice of action under 
'Sect. 185. 5 East, 115. 1 Smith, 346.] 


[WHALE FISHERY.] 

[The customs of tlie fisheries are binding upon those firequentingthe 
fisheries. 1 Taunt. 241.] 

[In the northern sea fishery, the striker’s right only continues whilst 
(but then exclusively) he retains dominion. 1 Taunt. 243.] 

[In the southernseas, and touching the premiums under 28 G.3.C.20. 
the fourteen months are computed from clearing out; and by lunar 
' months. 6 T. R. 224.] 

[In the fisheries Of the Gallipos islands, the striker with a droug is 
entitled to share a moiety with the killer. 1 Taunt. 241.] 


[WHARF AND WHARFINGER,] 

[Wharfs must be in open places. 1 BIk. 581.] 
rin pleading a wharf, its original need not be shewn. 8 T. R. 606.] 
[The lien of a wharfinger is general upon all goods. 3 B & P. 1 19.] 
[But docs not for a general balance extend to goods transferred to 
another after order and before receipt Ibid.] 


[WINE. 



C ) 


tWINE.] 

[To state in an infonnation on 24 G. S. c. 47. s. 1. that the wine i» 
liable to forfeiture, upon being imporled in casks of less than twenty 
five gallons, without specifically negativing the exceptions in 1 Geo. 2. 
c. 17. is good after verdict. And the crown need not prove the quality 
of the wine. Forrest, 43.] 

[Buying is dealing under 26 Gea S. c. 59. s. 4. 2 T. R. S81.] 

[In a permit to be in force for one hour after, &c. and two days’ more 
for being delivered into, &c.; the two days are computed at twenty- 
four hours each. 6 T. R. 255.] 


WHIPPING. 

VideTuMBBEL, (C). 


WIDOW. 

Vide Dower. 


WIGHT, ISLE OR 

Vide Navigation, (F 5.) 


WIFE. 

Vide Baron and Feme. — Capacity, (D 2.) 


WINE AND WINE LICENCE. 

Vide Justices op Peace, (B 100.)— London, (K 5-)- 


WILL. 

Vide Chancery, (S A 1, See.— 3 Y 1, &c.)— Condition, (A 4.)— , 

Devise. 


WITCHCRAFT. 

Vide Justices, (S IS.) — Justices of Peace, (B 13.) 
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WITHERNAM. 

VTide PuSADEB, (3 K &c,) 


WITNESS.. 

Vide Te^tmoigne. 

WOODS. 

Vide Chace, (N 6, 6, 7.) Dismes, (H S> 4.) 

WOOD-STEALERS. 

Vide Justices or Peace, (B 86.) 


WOODWARD. 

Vide Chace, (Q 5.) 


WOOL. 

[The trial of informations relative to wool, must be in the county 
whence the Juiy come, S T. R. 611.]^ 

[The notice of appeal from a conviction undinr 29 Oeo. S. c. 33. s. 7. 
need only be mven to the prosecutor. 2 Smith, 241.] 

[The 1 P. & M. c. 7, does not prohibit inhabitants of a market tc(wn, 
&C. from selling woollen cloth, &c. in other market towns, &c. by re- 
tail, and not in open fair. Dougl. 266.] 

[The IS 6. 1. c. 23. s. 6. does not extend to a demand against 
clothiers, by the owner of a scribbling and carding mill, for work done 
in teasing, &c. wool. 1 M. & S. 624.] 

[As to ^e 28 G.S. c. 38. the words “ so as the same may be re- 
duced to and made use of as wool agfun,” do not refer to each par- 
ticttlar before enumerated, bpt are confined to “ coverlids, waddmgs, 
and other manufactures.” 3 T. R. 611.] 

[And where the prosecution under it originates in an inferior court, 
judgment must be given there ; where in a superior, the court in bank 
must pass sentence. Ibid.} 

[The importation of cotton wool in ships navigated by foreign sea- 
men, is not' legalized by 43 G. 3. c. 163. 4 M. k S. 346.] 

Vide Dismes, (H 7.) 


WORDS. 

Vide Pakoes. 

WRECK. 
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. WRECK. 

(A) CQvecii, iFtoon, Setmin ; tofiat uliaH 6e. 

Wreck isjwhere goods after shipwredc are thrown upon the land, and 
no man, dog, or other animal escapes alive out of the ship. 2 Inst. 166. 

FloCsan is, where goods, afler shipwreck, lie floating or swimming 
upon the top of the water. Bi. Nom. verb. Jetsan. 

Jetsan is, any thing cast out of the ship, being in danger of a wreck, 
and beaten to the shore by the waves, or cast on it by the mariners. 
BL Nom. verb. Flotsan. 

But if any animal escap^ alive to land, it will not be a wreck ; for a 
dog and cat are only specified as examples. 2 Inst. 167. 

[Property on board is not necessarily forfeited as a wreck, because 
no live animal escape. 5 Burr. 2732.] 

So, the king’s g<^s shall not be a wreck, if the property be proved 
at any time. 2 Inst. 168. 

So, if a ship being in distress all desert her, and any one come alive 
to land, though the ship afterwards perishes, there will be no wreck. 

2 Inst. 167. f 

So, if a ship be pursued by enemies, and all the mariners, to save their 
lives, desert the ship and come to land, and the ship is ransacked by 
the enemies, and afterwards put to sea, and there perishes, it will be no 
wreck. Ibid. 

So, if a ship, being in a tempest, cuts its cable, the anchor is not 
wrecL 2 Rol. 159. 

By the st.W. 1. 3 Ed. 1. 4. (which is only adeclaration of the corn- 
mon law) the things must be kept by view of the sheriif, coroner, king’s 
bailiff, &c. and bailed in the hands of those of the town where found ; 
and if any one proves property within a year and a day, they shell 
be restored to him without delay ; if not, they remain to tlie king. 
Vau. 164. 

And wreck belongs to a subject by grant or prescription. 2 Inst 168. 

In which case the sheriiT, &c. must deliver the goods to the grantee. 
Ibid. 

If the sheriff, &c. does not do it, he shall be imprisoned and fined at 
the king’s will, and render damages. 2 Inst. 166. 168. 

If the goods are not kept by the sheriff, but taken away by the neigh- 
bours, the owner shall have a commission of oyer and terminer «.o iu- 
c]uire of the trespass, and to make restitution. 2 Inst. 168. 

But if the goods found are bona pejitura, the sheriff may sell 'them 
within the year. 2 Inst. 168. 

The year and day, within which the owner may prove his property, 
shall be computed from the seizure, ns wreck. 2 Inst. 168. ^ 

And if the owner dies within that time, his executor or administrator 
may prove his property. 2 Inst. 168. 

Goods, which are wreck, pay no customs. R. Vau. 161, &c. 

[By st. 26 G. 2. c. 19. stealing from wreck, wounding an v f)crson 
wrecked, or obstructing bia escape, or putting out false light, is fe- 
lony without clergy.] 

But for goods of small value cast on shore, and stolen without cir- 
cumstances of cruelty, offender may be indicted and punished for petty 
larceny/ 

U u 4 [Justice 
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* 

[Justice may issue search'Wamnt for wredced goods; or goods 
fered to sal^ supposed wrecked* may bestopped* and justice may>com-’ 
mit oflender for six months* or dll payment of treble value.] 

[Persons saving goods* and pving notice or discovering concealed 
goods, entitled to mvage.] 

[When a vessel is stranded, the nearest justice &c. shall give notice 
for a meeting of sheri£^ justices^ &c. to give assistance* and adjust sal* 
vage.] *- 

[IfthesalvajTO is not paid, officers of .’customs may sell goods to pay it] 

[On oath of pi under, theft, or breaking ship, made and delivers to 
derk of peace, he shall prosecute^ on pam of lOOl.* the charges to be 
paid by treasurer of county.] . 

[Persons assaulUng officers empl(^ed in salvage* shall be transported 
for seven years.] 

[Persons employed shall act under the orders of master, owners, 
officer of customs, of excise, sheriff, justice, mayor, commissioner of 
land-tax, chief constable, petty constable, on pain of 51. or three months 
commitment.] 

[The ship’s name, &c. shall be sent, on oath, to the secretary of the 
admiralty, and published in Gazette.] 

Vide more concerning wreck, in Admiralty, (F 7.)~*Officer, (G 10> 


WRIT. 

Vide BsrEF. 

WRITING. 

Vide AerroN upon the Case upon Assumpsit, (F S.)— Agreement, 
(B ♦.)— Estoppel, (A 2.)— Evibence, (C 1.) — Fait, (A 1.) 

WRONG. 

Vide Prescription, (F 2.) — Trespass, (A 3.) 


[WYRLEY AND ELSINGTON CANAL ACT] 

[As to its construction, see 7 East, 368.] 

YEAR. 

Vide Ann* 


YEAR AND DAY. 

Vide Temps, (B 1.) 

YEAR, DAY, AND WAST. 

Vide Ann* Jour* xt Wast. . 







ADDENDA 

or 

CASES 

DECIDED AFTER THE RESPECTIVE TITLES WERE 
PRINTED. 


ABATEMENT BY DEATH. 

The 8 & 9 W. 3. c. 1 1. s. 7. applies to writs of error, and therefore a 
writ of error not abate by the death of one of several plaintifi in 
error. 1 B. & A. 586. 


ABATEMENT, PLEAS IN. 

1. Hca in abatement in proceedings by bill, concluding with a 
prayer of Judgment of the writ and declaration founded thereon. 
Held bad up on special demurrer. 1 B. & A. 172. 

2. To a Bill died in vacation, a plea in abatement may be put in 
after the first four days of the following term. 3 B. & A. 259. 


ACTION. 

1. An action at law is not maintainable upon a decree of a court 
of equity for a specific sum of money, founded on equitable consider- 
ation only, and therefore where a bill was filed for the specific per- 
formance of an agreement for the ^purchase of an estate, and the 
decree was for payment of interest on the purchase money and 
costs. Held, that no action at law was maintainable to recover such 
interest and costs. 8 B. A A. 52. 

2. A trespasser having knowledge that there are spring guns in a 
w’ood, although he be ignorant of the particular spots where they arc 
placed, cannot maintmn an action for an injury received in conse- 
quence of his accidentally treading on the latent wire communicat- 
ing with the gun, and thereby letting it off. 3 B. & A. 304. 

3. The law requires of persons having in their custody instru- 
ments of danger, Uiat they should keep them with the utmost care ; 
therefore, where defendant, being possessed of a loaded gun, sent a 
young girl to fetch it, with direcuons to take the priming out, which 
was accordingly done, and a damage accrued to the plaintiff* s son in 
consequence of the girl presentina the gun at him and drawing the 
trigger, when the gun went off. Held, that the defendant was liable 
to damages in an action upon the case. 5 M. & S. 198. 

4. If Sie interest of covenantees by several actions, although the 
language of the covenant be that of a joint covenant. 8 Taunt. 
245. 


Ofone of se- 
veral platntiifM. 

Form of. 

Time allowed 
for. 

Cau&e of. 


Parties to. 


5. The 
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5. The crit;ierioii by which the property of the joind^ or non- 
joinder of parties to a covenant in an action for breaches is to be as- 
certained, 18 the natur^ of the interest of the covenantees. If the 
interest be several, the action may be several, if joint, it must be 
joint, and the terms or language of the c6venant do not controul tliat 
principle. 5 F^ice, 529. 

Form of. 6. A count stating that defendant was indebted to plaintiff for 

work and labour, and being indebted, that he undertook and promised 
to pay, Ac., whereby an action hath accrued, &c. is not a good 
count in debt, and cannot be joined in a declaration with counts in 
debt. 9 B. & A. 208. 


ADULTERY, ACTION FQR. 

Itidence in. In an action for adultery, letters written by the wife to the hus- 
band while living apart from each other, proved to have been 
written at the time they bore date, and when there was no reason to 
suspect collusion, are admissible evidence without showing distinctly 
Ae cause of their living apart. 1 B. & A. 90. 


AFFIDAVIT. 


Before whom 
•worn. 


IVhen made. 


Form of. 


Before a com- 
miiaioDer. 


In reply on a 
rule to abow 
f aw fts 


1. The court will discharge with costs a rule obtained on affidavit 
of a party, which are sworn before this own attorney in the cause. 
8 Taunt. W. 

2. If the court open a rule made absolute on the usual affidavit 
of service, to give an opportunity of showing cause, they will not 
hear affidavits sworn after the day on which the rule had been made 
absolute. 5 Price, S84. 

8. If affidavits run to a very impertinent and unnecessary, length, 
the court will make the party filing them pay a proportionate part of 
the costs. 7 Price, 594. 

4. An affidavit of ' justification of bail, in the jurat of which it was 
stated to have been sworn at jBswr/ey,” (omitting the county) re- 
jected. 7 Price, 662. 

5. The court on a rule to show cause will not bear affidavits in 
reply. 7 Price, 709. 


AMENDMENT. 

Ill the nnicMs. L A wlit returnable on a dies non is altogether void, and cannot 
^ ' be amended bv the court. 4 B. & A. 288. 

On demurrer. eemUef that an administrator de honk non might claim on 

such promissory note against the primd facie r^t of the personal 
representative m the administrator of the intestate. 5 Price, 41^. 

9. The court will aot^permit a defendant to withdraw and amend 
after a demurrer has been argued. 5 Price, 412. 


ANNUITY. 

WbcUicr a rent letters jpatent 24 Car. 2. the king c^ted to the use of his 
or an annuity, hcirs and afcs^s for ever, an annuity of lOOW. to be paid out of his 
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^^enue^ four and a half cent, at Barbadm and the Lemard 
islands. Held| that this tonoity was personal and duly passed uhdW 
a will, attested by two witnesses, by a residuary clause, bequeathing 
all the rest, residue and remainder of a testatrix personal estate of 
what nature or kind soever to her exkutors. 4B.&A. 59. ' 


APOTHECARY. 

Where a defendant was sued for a penalty under ‘55 Geo. S. c. 194. Ststuteirtlatite 
8. 2(k, and contended that he was within the exception, as havina 
prior to August Ir/, 1815, actually practised as an apothecary. Hel{ 
that it was proper in summoning up to the jury, for the judge to refer 
to the 5th s. ox the ac^ as describing the duty of an apothecary to be 
to up the prescriptions of physicians ; and it appearing that the 
defendant never had or could have done so prior to August Irt, 1815, 
that such total inciqiacity was cogent evidence to be left to the jury, 
and that they did right to find that he liad never practised as an apo- 
thecary, although, in fact, he had on many occasions administered me- 
cines to various patients prior to that period. 3 B. & A. 40. 


APPRENTICESHIP. 

1. Covenant upon a|i indenture of Apprenticeship, by the master Relative to the 
against the further breach, thdt the apprentice absented himself from avoidance of. 
the service, plea that the son faithfully served till he came of age, 
and that he then avoided the indenture. Held, that this was no an- 
swer to the action. 3 B. A. 59. 

9. An apprentice bound for seven years to A., served him in his Witli reference 
house between five and six years, and afterwards for the remainder ^ charten. 
of the term resided in his mother’s house, having agreed with his 
master that he should be at liberty to work for whom he pleased, he 
paying 2s. a week to his master. The master also during this time 
occas&nally gave him work, for which he was not paid. Held, that 
this was not a continuance of the service to A. for seven years under 
the indenture. 4 B. dc A. 55. 


ARBITRATION. 

1. Agreement for a lease for sixty-three years from the Ist of May, Relafive to iht 
1801, the lessee to be allowed tliree years from that time for winning 
the colliery without payment of any rent, an arbitrator, being au- 
thorized to give such uirection for a lease according to the agree- ^ 
ment as he should think fit, directed a lease for sixty-three years 
from the 1st of May, 1804. Held that he had exceeded his autho- 
rity, and that the award was bad. 1 B. & B. 80. 

d. A. B. C. 2). £• and JP. partners in trade submitted to arbitration 
difierencei which had arisen between them in their trade^ A. B. and 
C. gave a joint and several bond to Z>., E. and F. conditioned for 
the performance of an award, and D. E. and F. gave a similar bond 
to A. B. and C. Ihe arbitrator awarded among other things, that 
A. should pay a sum of money to J3., A. having sued B. on tlie 
award* Held, (Richardson J., dissentientcu) tliat^il. might recover 
the sum awarded to him. 1 B. dr B. 950. 


3. Tlie 
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Relative to the 
award. 
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3. The autlidirity of an arbitrator is deten^ed by the death olT. 
either party before the award. 2 B. & A. 394.* 

4. \^ere a case was referred by order of niH prim and after the 
reference, but before the mdcing of the award, the plaintiff became, 
bankrupt. Held, that this was no revocation of the submission, and 
that the arbitrator having awarded a verdict for the defendant had 
done right. 4 B. & A. 250. 

5. A judges order directed that a cause should be referred, and 
that either party willfully preventing the arbitrator from making an 
award by affected delay or otherwise, should pay such costs as the 
court thought reasonable and just. Held, that such order might be 
made a rule of court after one of the parties had revoked the autho- 
rity of the arbitrator. 2 B. & A. 395. But secondly, where the 
authority was revoked, because the party could not procure the at- 
tendance of material witnesses before the arbitrator, the court re- 
fused to allow any costs. Ibid* 

6. By rule of court, a cause and all matters in difference were 
referred to an arbitrator, and the costs of the cause were to abide the 
event. The arbitrator directed the verdict to be entered for the 
plaintiffs, but that they should not take out executioh for the debt' 
until they had paid a larger sum due to the defendant. Held, that 
the PlaintilTs attorney might still take out execution for the costs. 
2 B. & A. 597. 

7. After issue joined, and notice of trial given, a cause was re- 
ferred. It appeared doubtful on afli^^vits, whether the award was 
made previous or subsequent to a revocation of the submission. The 
court refused to stay proceedings, but left the defendant to plead 
the award. 8 Taunt. 146. 

8. l^on the trial of an action of tort, a verdict was found for the 
plaintiff, subject to a reference of all matters in difference, the de- 
fendant claims before the arbitrator a sum of money due to him, 
upon the balance of an account which was admitted by the plaintiff 
to be due. Tlie award without stating that it was made of and con- 
cerning the premises, directed a verdict to be entered for the plain- 
tiff with damages. Held, that his award was sufficient. 1 B. A A. 
106. 

9. Where it is stipulated that in case of the breach of an agree- 
ment the sum of lOOif. should be received as a stipulated debt, bind- 
ing on each party, as to the amount, and an action for damages 
generally, for the breach of this aCTeement was referred to an aroi- 
bitrator, who awarded only lOif. damages. Held, that in order to 
entitle the party to come to set aside this award, it was necessary 
expressly to state in the affidavit, that this clause was pointed out to 
the arbitrator at the time, and that he was required to act upon it. 
2B.&A.704. 

10. A special jury having been obtained on the motion of the 
defendant, the cause was referred, and by the order of reference 
the costs of the. cause were to abide the event, and the costs of the 
reference and of the special jury were left in the discretion of ar- 
bitrator. Held, that the arbitrator cannot, after directing a verdict 
for the plaintiff, award that the latter should pay the costs of the 
special Jury. 1 B. A A. 663. 

11. The court will not set aside an award on the ground that the 
arbitrators have decided contrary to law, unless the law be clear 
upon the subject, and therefore where the captain of a ship at an 
intermediate port, in order* to pay for repairs, had necessarily sold 

part 
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pan of the cargo at ja price higher than it would haveXetclied at the * 
port of destination, and upon a reference to settle the average laws 
between the sh^ owner and charterers, the arbitrators (who were 
mercantile nien)^aIlowed for the actual value of the gOo^ when 
sold, and not for the price they would hive fetched at the port of 
destination, the court refused to set aside the award. 3 B. & A. 

237. 

12. The court requires strong facts, and to be distinct!;^ stated in 
cases of setting aside an award and a denial of any such, is conclu- 
sive. 4 Price, 232. 

13. All the witnesses of the pany against whom the award is made 
must have been examined, and in his presence, or it will be a ground 
for setting the award aside, but that must be made clearly to ap- 
pear. 4 Price, 232. 

14. Where the defendants in an extent in aid, have withdrawn Uolative to tlie 
their plea, and suffered judgment to be entered up, upon an agree- arbitrator, 
ment to submit to arbitration, the question of the amount of what 

is due to the prosecutor, provided tne award be made by a given 
time, and the arbitrator did not make his award till after the expira- 
tion of a further period, to which it had been agreed to extend the 
time, in consequence of the defendants having delayed to furnish him 
with the name of a trustee, which was required to make part of the 
award, and the defendant's solicitor afterwards wrote a letter re- 
quiring that the arbitrator would take into consideration matters not 
before him during the reference which was refused, as the reference 
was considered to be closed. *lt was held by the court, that under 
those circumstances, the delay in making the award had not inva- 
lidated it, as being made after the expiration of the arbitrator's au- 
thority; for that the conduct of the defendants, and the solicitor’s 
letter, was equivalent to a consent to extend the time ; and there- 
fore they refused to set aside the judgment and the proceedings 
thereon, and the award, and allow the defendants to plead to the 
extent. 7 Price, 636. 

15. An arbitrator is not bound by a rule of practice adopted by 
courts of law for general convenience, and therefore when a re- 
ference of a chancery suit, and all matters in difference between the 
parties, the arbitrators had allowed interest (when it would not be 
allowed by a court of law or equity), the court refused to set aside 
the award on that ground. 2B. &A. 691. 

16. Submission to the arbitrament of two, and, in case they dis- Relative 
agreed, to the umpirage of a third, so that the arbitrators made their umpin*. 
award on or before a d^ certain, and the umpire, if they should differ, 
before a subsequent day, and the umpire made his award before 

the time given to arbitrators expired. Held, that the umpirage need 
not state that Uic arbitrators had disagreed. 5 M. & S. 193. 

17. Where the parties named two arbitrators who were to choose 
an umpire, and each arbitrator named a person to whom the other 
objected, and they afterwards agreed to decide by lot which should 
name the umpire, and thereupon the party who won named the 
person to whom the other haa previously objected. Held, that tjie 
award made by such umpire was |^ad. 2 B. & A. 218. 


ARMY. 



( ) 


ARMY. 

SoUmib. The examiufttion of a toldier taken under the m^iny act, is to be 

received as evidence as to his settlement, even though he be d^d, 
or absent from the kingdom at the time when the apped is tried. 
8 B. & A. 121. 


ARREST. 

Krwnprion !• Where the question of privilege from arrest is doubtful, the 
from, in cirfl court will hot, upon motion, discharge the party out of custody, but 
«•■••• leave him to his writ of privilege. 2 B. & A. 234. 

2. Quare, whether a gentleman of the king’s privy chamber be 
privileged from arrest. 2 B. & A. 284. , 

8. where a party in London was required to attend an arbitrator 
at Exeter^ on a given day, and three days before set off, ^ went, 
accompanied by his attoniey, to C/^oa, where is wife resided, and 
where were certain papers necessary to be produced before the ar<- 
bitrator, and was occupied for a great part of two days in selecting 
and arranging the same, and in the afternoon of the second day was 
arrested. Held, that he was not privileged from arrest under these 
circumstances, having employed more than a reasonable time for the 
above purpose, and it not being sworn that he was occupied during 
all the time he was at Clifton^ in the object for which he went thither. 
Abbott, C. J. dissentiente. 3 B. & A. 252. 

4. G. being a party In a suit referred to arbitration, having been 
also reouired to attend at Exeter^ as a witness before the arbitrator, 
and to oring with him certain papers in his possession, to be read on 
the reference, which was appointed for the 20th of Septemberf left 
London oti the 16th, for the purpose of going thither, and pursued 
' his journey byway of Clifion^ in order to procure the necessary 
papers which had been left there, during a previous visit, in custody 

^^1*! M.i J J _riii • • -.-.j 




arriving on the 17th, employed himself in assorting his papers and 
aelecting such as were necessary to take with him, whicn occupied 
him and the professional person whom he had procured to accom- 
pany him, to assist in so uoing, all that day ana the next, and at 
5 o’clock of the latter day ; and whilst he was so busied, he was ar- 
rested at the suit of a creditor. Held, that he was privileged during 
the journey, including his stay at Clifton, on the ground of the de- 
viation being fora necessary purpose, and the dehty no more than 
reasonable for the accomplishment of it, according to the facts stated 
to the court by the affidavits. Garrow, Baron, dissentiente; absent 
Richards, Lord Chief Baron. 7 Price, 699. 

On Buspidon of 5. A person of decent repute, while attending a fair, at a town in 
fdony. which he was astranger, in the way of his business as a horse-dealer, 

having knowingly uttered a forged note, for which he ia afterwards 
apprehended by private persons without warrant, on his wqr home, 
and carried before a magistrate fer exammation, by whom hie is im- 
mediately discharged, cannot maintain an action for false imprison- 
ment against those who so rpprehended him under such circumstances, 
and those circumstances may be pleaded in justification, and if 
proved, will entitle the defendant to a verdict ; at least, the court 
will not grant a new trial where the jury have been so directed, 

although 
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although the defendftit had atbo pleaded the genera! ime. 5 Rrice. 

525. • 

6. the sheriSihavinff, within a liberty where particular oflteers Unlawful, 
had the exclusive privilege of executiifg all proceia, arrested a de- 
fendant upon a ca* sa., in which there was not any non omiUmt clausei , 
sullered him to go at large before his removal flrom the li^rty. 

Held, that he was liable in an action ibr an escape. S B. dr A. 502. 


ASSUMPSIT. 

1. The defendant contracted to transfer stock on a certain day to General and 
the phuntiffi but failed to perform his contract, upon which the special, 
plaintiff bought the stock ; and, to recover the consequent loss sus- 
tained by him, brought an action against the defendant for money 

paid. Held, that such action was not maintauiablc, as the plaintiff 
should have declared specially on the contract. 8 Taunt. 268. 

2. Declaration in assumpsit, charging, that defendant was indebted PMiags. 
to the plaintiff in 500 quarts of wheat for toils, without stating toy 

value, is bad upon special demurrer. 4 B. & A. 268. 

8. In assumpsit by the provisional assignee of a bankrupt, de- 
fendant fdeaded the general issue. Heidi, that the fact of the bank- 
rupt's estate having been assigned by the provisional assignee, to the 
new assignees, between the time of issuing the latitai and the delivery 
of the declaration, is no ground of nonsuit upon a plea of non os- 
sumpiH. 4 B. & A. 345. 


ATTACHMENT. 

1. The defendant ^having been served with common process, col- InwbitciMt 
lared and violently shook the officer, and ordered him to quit his 
presence. Held, that without disclosing more of the circumstances, 

this did not necessarily amount to a contempt of the court and ob- 
struction of its process, for which they would grant an attachment. 

1 B. A B. 24. 

2. The court refused to make a rule for an attachment absolute Motion for. 
against A. for the non-production of indentures according to their 

order, on his swearing that he could not comply with the order, not 
having the indentures in his possession, that he had never destroyed 
them, and that he had made diligent search for them, and repeatedly 
enquired for them, but could find no trace of them. 8 Taunt. ISO. 


ATTORNEY. 

1. An attorney had sent the money regularly for his certificates Admiuion of. 
for ^ee years, by his clerk, who misapplied the money, and failed 

to purchase them. The court, upon application for his re-odmiasion 
as M attorney, granted a rule awlute, in the first instance, con- 
ditioned for the production of the Attorney General's consent. 

3 Thant. ISQ* 

2. A person who has continued to practise as a solicitor, after hm 
certSfiedte had expired, may, un^r ceroumstances be readmitted, 

Without giving a term's notice. 1 Br dr A. 189. 


3. M 
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. 3. An agent employed to take out an attomefi aanvui certificate, 
having ne^ected so to do, and the attorney having from ignorance 
of the fact, coutmued to practise, the court will only allow him to 
be re-admitted, up<m pament of the arrears and a fine. 4 d: A. 90* 
^ 4. An Attorney who had not practised on bis own account since 
his last certificate expired, mav he re-admitted without paying any 
fine or arrears of duty. 9 B. A A. S14. 

Privileges of. 5. An attorney does not lose his privilege by neglectine to renew 
his certificate at the expiration of his former certi&ate, if he renew 
it widiin die space of one year. 5 M. A S. 981. 

6. An attorney in custody for debt loses his privilege and may be 
detained upon mesne process. 4 B. A A. 88. ^ 

JJin of. 7. The maintiff atm judgment recovered settled the action with 

the defenaiEuit, and employed a new attorney to enter up sadsfac-* 
tion on the record. Hela, that the defendant was entitled to be dis- 
charged out of custody, although the lien of the plaintiff’s'attomey 
on the costs had not been satisfied. 4 B. A A. 466* 

Relative to his g. The court cannot order a solicitor^ bill of costs for business 
' ' done wholly in the House of Lords in the prosecution of an appeal 

to be referred for taxation, because their omcer has no means wnere- 
by he may be enabled to tax such a bill. 4 Price, 979. 

9. A charge for preparing an affidavit of the petitioning creditors 
debt, and bond to tne chancellor, in order to obtain a commission of 
bankruptcy, is not a taxable item in an attorney’s bill within 9 G. 9. 
c. 93. s. 93. as being a charge at law or in equity, the affidavit not 
having been sworn nor a commission issued. 3 B. A A. 486. 

10. The court will not stay the postea m the hands of the associate, 
for the purpose of having an attorney’s bill, on which an action has 
been brought and a verdict recovered, referred for taxation, and to 
be indorsed according to the aUocaiur^ where the juiy expressly found 
a verdict for the plaintiff for the amount of his biUs subject to tax- 
ation.” They discharged a rule which had been obtained to show 

'cause why such an application should not be granted with costs. 
7 Price, 934. 

11. More than one-sixth part of an attorney’s bill having been 
taken off on taxation, the defendant presented a petition to th^e vice 
chancellor to allow the costs of taxation ; pending this proceeding, 
the attorney brought his action for the residue of the bill. Held, tliat 
the action was well brought, the statute 9 G. 9. c. 93. s. 93. having 
only prohibited an action being brought pending the reference and 
taxation. 9 B. A A. 745. 


Summary juris- 
diction over. 


19. Where the employment of an attorney is so connected with 
his professional character as to afford a presumption that his em- 
ployment was in consequence of that character, the court will inter- 
fere, in a summary way, to compel him faithfully to execute the 
trust reposed in him; and, therefore, where an attorney was em- 
ployed by A. to collect and get in the effects due to him as admini- 
strator of another person, the court compelled the attorney to render 
an account to the executors of A. of the monies, Ac. received by 
him, although he had never been employed by A. or his executors 
to conduct any suit in law or equity on his or their behalf. 4 B. A A. 


47. 


13. The court, in the exercise of its summary iurisdiction over its 
officers, have authority to order an attorney who nad refused, on the 
ground of misconduct, to take back an apprentice who had run away 
mm his service, to return to the parents of such ^pgentice a rea- 
^nable part of the premium received whh him. 3 ]Ek A A. 957. 

14. Where 
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I A Wiieta «o i^ttorney for the plaintiff suffered the case to be tisbilUietof. 
cejUM OQ^ wifoouy>reviouw a8ceitaiiiin|[ whether a matnial witness, 
whom the plamtiff had unoertaken to bnng into court, Wd arrived ; 
in consequence of which the plaint^ was oqnsuited. Held, that m 
an action against him for negligence, it was properly left to the jury 
to say whether he had used reasonable care in ponducting the cause ; 
and the jury having found in the negative, the court refused to dis- 
turb the v^ct. 4 B. & A. 202. 

15. It is no objection in this court that bail is put in by a diflferent UeladTe to 
clerk in court, without an order first obtained for leave to change the changing the 
clerk in court, or notice given of the chan^ to the plaintiff or his 
attorney. As to the change of the attorney (not being one of the 

four attomies of this court,) rain^, the court does not take notice of 
the immediate attorney in the cause, the proceedings being carried 
on in the exchequer wholly in the names of the clerks in court. 

S Brice, 558. 

16. Notice of bail was given by the defendant's attorney, and bail 
above put in by an attorney employed by the bail to the sheriff, 
without any order having been m^e to change the attorney. Held, 
that this was sufficient. 2 B. &; A. 604<. 

17. A warrant of attorney to confess judgment is not void for Warrant of. 
omitting to state in the defeazance a collateral security for the same 

debt. 2B.&A. 568. 

18. If A*, under arrest at the suit of B., gives to C., the sheriff's 
officer, in whose custody he is, a warrant oi attorney for a debt due 
to C., such warpuit will be void, if no attorney be present at the 
execution of the part of A. 8 Taunt. 238. 

19* In entering up judgment on an old ^arrant of attorney, the 
affiifevit may be properly entitled in a cause. 1 B. fir A. 567. 

20. Where an attorney has been struck off the rolls of the K. B. on «trikiiig him 
a report of the master, he will, on motion, be struck off the rolls of this ®**‘^**‘'* 
court unless sufficient cause be shown to the contrary, 1 B. dr B.522. 


AUCTION. 

A purchaser of an estate by public auction, deposited a sum Auctioneer, 
wi^ the auctioneer, as part of the purchase money, until the vendor 
made out a good title, according to the conditions of sale. No good 
title was made ; but the treaty was kept open with the auctioneer for 
four years ftom the time of tne sftle, and no demand had been made 
on him for the repayment of the deposit. Held, that in such cose the 
auctioneer Is not liable to the purchaser for interest on the deposit 
money, 8 Taunton. 45. 

BAIL IN CIVIL CASES. 

1, I^oceedingB on a bail bond, set aside on the ground, that it Bail to the 
was given in a second action for the same cause, though the first sheriff, 
action was now pressed. 1 B. dr B. 514. 

2. 'Where the defendant was arrested again, after a non pros, tlie 
court allowed the bail bond in the second action to be cancelled, 
the plqintiff not showing that the second ar;f ^t was not vexatious, 
1B.AB.289. 

8v On tbe dissolution of partnership, between B. and C. ; C. filed 
his biU in equity i^nstB., for an account; admitted that he 
awed a balance to the house of B. and and was madeadefen^nt 
VoL. VII. X X in 
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ifV the suit of equity : C. applied to the court of chancery for a ^it 
of ne exeat regno against for a much larger sum than that admit- 
ted, alledging that to be the balance due to the house of B. and C. 
The court granted the writ for the smaller sum only ; and A, was ac- 
cordingly held to bail for the smaller sum, which he paid into court : 
B. became ba^ikrupt. The assignees of B. C. being one of them, 
arrested A. for the larger sum. This court refused to discharge A. 
out of custody, on the ground that this case did not come within the 
principle nemo debet bis vexari pro eddem causd, Tauilt. 24. 

4. A sheriff is not authorizea, by the 2Sd. H. 6. c. 10. to let out of 
custody, on bail, a defendant taken under dn attachment issuing out 
of courts of law, for non payment of costs, because such a process is 
in the nature of, and in effect an execution, 4 Price, 23. Plea to an 
action of debt, on such a bail bond, that it was given to the sheriff, 
under such circumstances, held good on generkl demurrer^Ibid. 

'5. A bailable writ, is not necessarily a special writ, within the 
SI G. 3. c. 124. ; and plea stating, that plaintiff commenced his action 
by a bailable writ indorsed, for bail for 60/., by virtue of which, de- 
fendant was arrested, and that plaintiff *s then cause of action did not 
amount to 15/., or to any sum for which defendant was liable to be 
arrested, was held bad on general demurrer, for not showing the writ 
to he a special writ. 1 B. & A. 393. 

6. Where plaintiff held defendant to bail, before the cause of 
action accrued, and afterwards discontinued and paid costs, and then 
arrested him de novo for the same cause after it accrued, the court 
discharged defendant on common bail. ' 5 M. dr S. Si. 

7. The defendant was arrested upon capias, directed to the sheriffs 
uf London, which issued upon an office copy of an. affidavit of debt, 
sworn before the Filacer for Devon, no affidavit having being made 
before the Filacer hx London, Held, that the proceedings were regu- 
lar, and the defendant not entitled to his discharge. 8 Taunt. 242. 

8. An affidavit to hold to bail, which states the defendant is in- 
debted to plaintiff, as drawer of a bill of exchange, is not sufficient 
unless it is also stated that the bill is due. 3 B & A. 495. 

9. The court will not order a defendant, arrested in trover, to be 
■discharged, on filing common bail, on a motion for that purpose, 
ibuiuled on an objection to the form of the affidavit on which the pro- 
cess issued, that it did not negative a tender, although the motion be 
made on an affidavit, stating that the value of the subject matter of 
the action had been, in point of fact, actually tendered to the 
plaintiffi before the writ was sued out. 4 Price, 306. 

10. An affidavit to hold to bail, stating that the defendant was in- 
debted to plaintiff, for goods sold, and delivered by the plaintiff for 
the defendant, is insufficient, because it did not appear that the goods 
were sold and delivered to the defendant. 2 B. & A. 596. 

11. The proceedings in an action, or the bail bond having been stay- 
ed, the defendant pleaded to the original action, the general issue and 
subsequently a pica of bankrupt, puis darrein continuance. There 
being no affidavit that the application to stay the proceedings was 
made on the part of the bail; the court now set aside the latter plea, 
and restrained the defendant to his plea of general issue, on the 
ground that when the proceedings were stayed in the action on the 
bail bond, it was intended that the defendant should only question 
the validity of the original debt. 4 B. & A. 249. 

12. The bail to the sheriff, are discharged by the defendants giving 
a cognovit for payment of debt and costs, 4 B. « A. 91. ' 

13. Where an assignment of the bail bond be taken after bail above 

have 
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hav^ been put in, but not perfected, and the plaintifTs clerk in court, 
has consented to an order for staying proceedings on the bail bond, 
on payment of costs, he is not entitled to have the security of the kail 
bond, because he has waived the right which arises from having \ost 
a trial by his own conduct. 7 Price, 535. 

14. Bail having been nut in and justified, the defendant pending a 
rule nisif for setting aside the allowance of such bail was rendered ; 
the rule nisi being afterwards made absolute, an assignment of the 
bail bond was taken. Held, that such assignment was regular, the 
render nuder such circumstances being insumcient. 2 B. & A. 768. 

^ 15. Bail bond stands as a security, where a trial has been lost, 
notwithstanding the bail have rendered the principal, 2 B. & A. 585. 

16. The assignee of a bail bond, without any sufficient reason for 
so doing, brought separate actions against each of the bail; the court, 
upon payment of the costs of one action, only stayed the proceedings 
in all, dissentiente, Abbott, C. J. 2 B. 5c A. 598. 

17. A sheriff is bound to let his prisoner arrested, upon mesne pro- 
cess at large, upon reasonable sureties, and a bond with five sureties, 
three of whom are respectively worth more than the penalty of the 
bond, is sufficient, though the other two are worth less than the 
penalty. 5 M. 5c S. 223. 

18. The court refused, on motion, to assimilate. the practice of the H.iil to tiiu 
court of C. B., to that of the court of K. B., in proceedings against ac ion. 
bail. 1 B. & B. 490. 

19. After bail put in and justified, and a subsequent demand of 
plea, and time allowed for pleading, it is too late to move to enter an 
exoueretur on the bail piece, on the ground, that the plaintiff has not 
declared on the cause of action, which he swore to in his affidavit to 
hold the defendant to bail. 1 B. 3: B. 48. 

20. A capias queere clausum ,fre^iU issued against A. and B. with 
an acetiam in debt, upon which A, was arrested, a special original 
debt, a capias aliast and plnries^ and writs of exigent, issued against 
both, and B. was outlawed on the 23d of October^ after which a de- 
claration ill debt on the original, was delivered against A, only en- 
titled of Trinity term. Heli, that the bail were not entitled to be 
discharged on a motion for that purpose, upon the ground of a 
variance, between the declaration and the process, upon which the 
defendant was arrested. 8 Taunt. 304. 

21. Ill an action on a recognizance of bail, taken before a commis- 
sioner, in the county : the venue was laid in Middlesex^ and the de- 
claration stated, that the defendant of A. in the county of R, came 
before C., then and there being a commissioness &c. for B, and 
then and there before such commissioner, became bail. Held, 
that this was a sufficient averment, that bail was taken in B., 
so as to give C. authority to take it : that such averment being made 
without a venue ; yet the county in the margin, without help, and 
that the action might be well brought, in Middlesex^ where thereepg* < 
nizance was filed. 8 Taunt. 171. 

22. Semhle^ that the court will permit bail to justify, as tenant by 

the curtesey of lands in the hie without affidavit, or other 

evidence, that the Irfwof tenancy by curtesey, prevails there. 8 Taunt. 

148. 

23. Bail permitted to justify at the rising of the court, the last day 
of the term. 8 Taunt. 56. 

24. A. sued out a cat. sat. against B., who, having put in bail, be- 
came bankrupt, and obtained his certificate; A. in about two months’ 
afterwards, signed an agreement to accept a composition from B.^ 

X X 2 provided 
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provided all hia creditors would accept the rame: a few daysaft^ the 
signature of the agreement by A,, execution was Iraed by him on 
B/a bail. Held, that the cat, sat, against the prindpal, and all the 
proceedings against the bail, roust be set aside ; but that, as the bail 
had so long delayed their application, they could only be relieved on 
payment of costs. 8 Taunt. 28. 

25. An a/ias sdre. /hems issued against bail, must be left at the 
sheriff's office, four days, exclusive both of the day of lodging it and 
the day of the return. 4 B. & A. 537. 

26. A member of parliament had given a bond, with two sureties, 
and conditioned for the payment of tlie sum to be recovered in the 
action, pursuant to 4 G. 3. c^ 33., and before trial became bankrupt, 
the court refused to order tlie bond to bo cancelled. 3 D. & A. 273. 

27. A defendant usually residing in the country, arrested in 
London^ in a town cause, may justify bail by affidavit, 5 Price, 13. 

28. A commission appointed by the 4th and 5th W. & M., is not 
bound, by the letter of that act, to take no more than 2s. for taking 
bail, if he have been put to expense by travelling, or has taken ex- 
traordinary trouble at the instance of the parties, to effect the taking 
of the recognlKances, or where there are no circumstances in the 
case which afford reasonable ground for a further charge. And where 
more had been received by him, by the voluntary payment of the bail, 
a rule obtained, calling on him, to show cause why he should not re< 
fund the extra money, discharged with costs. In cases where sucli 
an application would be entertmned, it must be made by the party 
who 1^ paid the money. 5 Price, 2. 

29< An intervening Sunday is not to be reckoned as one of the four 
days during which a ca, sa, must lie in the sheriff's office to charge 
the bail, 1 B. & A. 528. 

90. Where the defendant in an action, has become bankrupt, and 
obtained his certificate, after which proceedings are taken against the 
bail, the court will, on motion, relieve them, and will not direct an 
issue to the fact, of the bankrupt's being a trader, the certiBcate 
by the 5 G. 2. c. 30. s. 7. and 13., being made sufficient evidence of 
the trading, Ac., 1 B. & A. 332. But not exoneretur having been 
entered on the bail piece ; such relief was granted only on payments 
wf costs, ib. 

31. The defendant having put in and perfected bail, a ca. sa. w'as 
lodged and returned non est inventus^ and proceedings being had 
against Uie bail, they rendered the principal in time, the defendant 
was then bailed again, and discharged. Held, that proceedings could 
not be held against the last boil, without taking out a fresh ca. sa, 
1 B. & A., 212. 

32. In order to found proceedings against the bail in the action, 
the ca, sa. must be entered in the book at the sheriff's office, kept 
therefor that purpose. 5 M. & S. 323. 


BAIL IN CRIMINAL CASES. 

Where* giffik 1* Where the court think that a prisoner ought to be bailed for 
felony, if he be unable to defray the expense of being brought to 
Westminster for that purpose, they will grant a rule to show cause why 
he should not be bailed by a magistrate, in the county, with a 
certiorari to return the depositions before them. I B. & A. 209. 

2. A, sends his horse ibr the nigilt to R., who turns it out after 
14 dark 
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dark*mto his pasture-field adioming to, and separated from a field of 
C., by afence whidi C. was bound to repair : the horse, horn the bad 
state of the fence, falls from one field into the other, and is killed. 
Field, that though a gratuitous bailee, might maintain an action 
against C., and recover the value of the horse. 1 B. & A. 59. 

3. Goods pledged (expressly) to secure by the produce of the sale 
acceptors, who have taken up and paid bills drawn on them by the 
owner, are released from further charge, as to other bills so taken up, 
and paid subsequently, if the amount of the original sura paid on ac- 
count of the owner, have been repaid to them without resorting to a 
sale ; and if, while the goods remain in the possession of the accept- 
ors, the owner become insolvent, and has committed acts of bank- 
ruptcy before the original pledge be entirely redeemed by re-pay- 
ment of the money secured by it ; other advances be then made to 
him, by them, it is no a case of mutual credit, within the 5 G. % 
c. so 8. 28. and the assignees of the bankrupt may recover the goods 
in trover ; but the assignees under such circumstances, having elect- 
ed to bring trover, cannot aOerwards sue the defendant, to recover 
back the original sum for which the goods had been in the first in- 
stance pledged, although paid to them atler the depositor had be- 
come bankrupt. 5 Price, 593« 


BANKRUPT. 

1. A person living in the Isle ^ Man, coming from time to time who are liable 
to England, and buying goods which are ailerwards sold in the Isle to become. 
of Man, is a trader, against whom a commission of bankrupt may 

issue in England, although he in fact never sold any goods in Eng^ 
land* 413. ^ A. 418 

2. In order to constitute a party a trader within the meaning of the 
bankrupt laws, it is suiHcicnt that he acknowledged himself to have 
been in |3artnership with one who was a trader ; and is proved to have 
given directions in the concern ; though no act of buying or selling 
during the time of the partnership can be established in evidence. 

I 13. & 13. 9. 

3. A fraudulent coi:\veyance made voluntarily by a trader in order 

to give a preference to particular persons, to the prejudice of his ruptcy. 
general creditors, is an act of bankruptcy, although the bankrupt 
subsequently continued to carry on his trade for three years, at the 
end of which time a commission issued. 4 B. k A. 382. 

4. The transfer of a trader’s property under circumstances simular 
to those stated in the case of Berney v. Davison, is no act of bank- 
ruptcy, notwithstanding a difierence from that case in the following 
particulars; no mention of the trader’s personal property; no state- 
ment that the trustees to the transfer were not creditors of the trader; 
no mention of the trader’s motive, no mention of the abstract of the . 
unexecuted deed furnished to the purchasers ; an additional state- 
ment that on or about the time of the executidb of the transfer, the 
trader was insolvent, and stopped payment. 1 B. & B. 482. 

5. Where A. having drawn a bill of exchange for £148 in favour Petitioning 
of to whom he was previously indebted in that amount, committed creditor, 
an act of bankruptcy before either the bill was due or had been pre- 
sented for acceptance. Held, that such bill of exchange was a good 
petitioning creditor’s debt, idtbough it appeared that subsequently to 

the commission, the bill hud been duly presented and paid by the ac- 
ceptors. 4 B. & A. 67. 

» X X 3 6. A 
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6. A creditor being ignorant that an act of bankruptcy had bben 
committed by his debtor, executed a composition dera for the 
amount of his debt, and received a dividend under it. Held, that 
lie might, notwithstanding, become a petitioning creditor^ in respect 
of the original debt. 5 M. & S. 161. 

. 7. Interest accruing "before the act of bankruptcy cannot be added 
to the principal sum due on a bill of exchange so aa to constitute a 
g(»od petitioning creditor’s debt, unless interest be specially made 
payable on the face of the bill. 2 B. A A. 305. 

8. A creditor of an insolvent trader may, after the debtor’s dis- 
charge under the 53 G. 3. c. 102, take out a commission of bank- 
ruptcy against him, and his debt, although included in the insolvent 
schedule, will be a sufficient petitioning creditor’s debt at law to sup- 
port the commission. 4 B. & A. 256. ' 

' What pasM'A 0. An exchequer bill, the blank in which was not filled up, having 
iiiulur the cum- been placed for sale in the hands o£ A,, he, instead of selling it, de- 
luiitbion. posited it at his banker’s, who made him advances to the amount of 
Its value; afterwards becoming bankrupt it was held by three 
justices, Bay ley J. dissentiente, that the owner of the exchequer bill 
could not maintain trover against the bankers, the property in such 
an exchequer bill, like bank notes and bills of exchange, indorsed in 
blank, i)a8sing by delivery. 4 B. & A. 1. 

10. Tiie bankrupt assigned a policy of assurance to the defendant, 
the company, however, considering in invalid, paid the defendant half 
of I ho sum insured, as a gratuity on his giving up the policy. In an 
action of trover by the assignee of the bankrupt to recover the value 
of the policy. Held, that the value of the parchment only, and not 
the sum gratuitously paid, was recoverable. 8 Taunt. 264. 

lit Certain policies of insurance belonging to had been deposit- 
ed by him as a security for a debt of BOO/., at a bankers. B., who was 
acquainted with tlicsc circumstances, afterwards at the desire of A., 
expressly undertook to take the policies and to settle with H. W. 
and to pay in the amoimt which he might receive at the banicers, to 
A,*s account there. Upon this undertaking, the policies were given 
to him and upon them he received the sum of 949/., A. baying be- 
come bankrupt, and being then indebted to B, in a larger sum, the 
latter refused to pay over the money so received. Held, that the 
assignee of A, could not (even with the assent of the banker) main- 
tain any action against B, for the breacli of his undertaking. 
3B.df A.697. 

12. Tlic statutes 26 G. 3. c. 60., and 34 G. 3. c. 68. do not enure 
to prevent the operation of the statute 21 Jac. l.c. 19. s. 11. upon 
Britisli registered ships ; therefore, where C. being owner of a snip, 
conveyed tlie same to 6’., but by the consent of S, continued to have 
the order and disposition until he became bankrupt. Held, that the 
property passed to the assignees of C. though the transfer was com- 
plete under the register acts. 5 M. & S. 228. 

13. The 21 Jac. 1. c. 19. s. 11. is not repealed as to shipping by 
the ship register acts? and therefore when A,, the owner of a ship, 
duly assigned his interest in it to i/., and B. became the registered 
owner, but by his permission, A, continued to have the same in his 
possession, order, and disposition until he became bankrupt. Held, 
that the property in the ship passed to A.'s assignees under the sta- 
tute of James. 2 B. & A. 193. 

l l*. Goods were sent from J, G. in London^ to Af.at Sunderland^ 
accompanied with a letter expressing a hope that some of the articles 

. would 
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wcivild be approved of, and desiring to have those articles which were 
not approved of returned as speedily ia poss^le. The letter con- 
tained an invoice headed ** Mr. M. bought of J. GJ* wherein the 
prices of the articles were set down; but not carried out, on the 
evening of the day df the day of the arrival of this letter, and these 
goods at Sunderland the effects of were seized under a Jl, fa, ; 
and on the following morning this shop was shut by the Shcriil^ and 
never re-opened. In an action of trover for these goods bought by 
t/. G, against the assignees of Af., who had been made bankrupt. 

Held, that the goods did not pass to the assignees under the statute 
21 Jac. 1. c. 19. s. 11. 8 Taunt. 76. 

15. Where the question was whether a bankrupt had possession of 
a stock of bark as reputed owner. Held, that evidence, of his being 
reputed the owner of it was properly admitted, facts having been 
proved, which amounted to a disposition of the property by him as 
owner. 1B.&B.269. 

16. A. and B. owners of a ship, executed an absolute bill of sale to 
C. and i). for a nominal consideration; there was a parol agreement 
between them that C. and I), should accept bills for the accommoda- 
tion of A. and B,; tliat the ship should be a security to C. and I), for 
any advances they should make on such acceptances, and that until 
default made by A, and B. in providing for the acceptances, the ship 
should remain m their possession and management. The ship was 
registered in the names of C. and D, but A, and B» remained in pos- 
session and management of her, appeared to the world as owners, and 
obtained credit from appearing so. Before default made by A, and 
B, in providing for the acceptances, C. and D. became bankrupts, 
and their assignees immediately seized and sold Uie ship. A* and /?. 
afterwards became bankrupts. Held, that trover for tiic ship could 
not be maintained by their assignees, against the assignees of C, 
and D.f for the parol agreement could not be set up against the bill 
of sale, and the case did not come within the statute of James, the 
ship having been seized by the defendants before the bankruptcy 
of A. and B.; and though the bill of sale, unaccompanied by 
possf^sion, might be void as against creditors, it was binding upon 
A, and B. and their assignees. 2 B. & A> 134. 

17. A trader being siczed of an estate for life, with the general 
power of ^pointment, with remainder in default of appointment to 
himself in fee, afler having committed an act of bankruptcy, upon 
which he was afterwards declared a bankrupt, executes his appoint- 
ment in favor of an appointee. Held, tliat all his interest having 
passed to the assignees by the assignment, that such appointment 
was void, and therefore that his assignee under the commission 
had a sufficient legd estate to maintain an ejectment. 2 B. & A. 

93. 

IS. The defendants being unable to procure payment for barley TranNactlons 
which they had sold, and suspecting the vendee to be in bad circutn- b/, with, and 
stances, repurchased the barley by a third person and in his name, a 
short time before the bankruptcy of the vendee, who was not privy to 
the contrivance of the defenua^. Held, tliat this was no fraud with- 
in the bankrupt laws. 1 B. & B. 390. 

19. Act of bankruptcy by lying two months in prison ; during the 
imprisonment A, advanced to the bankrupt money, for the purpose 
of settling with his creditors; the purpose failing, a part of the mo- 
ney was repaid to A, by the bankrupt. Held, that this repayment 
was protected, and that the assignees could not recover the^moncy so 
repaid. 2B.&A. 683. 
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fici^t nbtide jtp tS\ die (^ a prior atit df b^nkr^y fming 

been committed, add therefore if a payment be tndde of a d^ to a 
bankrupt after die isanhig df sncli cominiMidb, but before the party 
paying has any actual knowledge of the bankitptcy such payment 
Will be protected irithin 1 Jac. 1. c. 15. s. 14. 4 B. & A. 

21. The acceptor of a bill of exchange which is drawn atid sk;- 
cepted, after the issuing of a commission of bankrupt, but befbre the 
commission is opened or appears in the gazette, is not protected by 
the statute 1 James 1., fdtnough he has not any knowledge of bank- 
ruptcy or of the issuing of the commission, and pays tlie bill toafond 
fiae holder ; for the statutes 46 6. S. declare the issuing of the com- 
mission to be sufficient ndtice of a prior act of bankruptcy. 8 Taunt. 
165. 

RcisUfe to tiio 22. A testator having a son and daughter, and the latter havinu 
iMignment. several children, devised to his son W. R in fee, and if he should 

have no children, child, or issue, the said estate was, on the decease 
of W. to become the property of the heir at law, subject to such 
legacies as fV. F. might leave to the younger branches of the family. 
Held, that IF. F* took under this will, an estate in fee, with an exe- 
cutory devise over to the person, who, on the happening of the events 
contemplated by the will, should become the heir at law of the tes- 
tator. 3B.AX546. 

23. A joint commission of bankruptcy having issued against the 
tenant for life, and the tenant in tail. Held, that the assignees by 
the bargain and sale, only took an estate for life in the premises, and 
a base fee on the remainaer. 3 B. & A. 557. 
llclative to the A release of an under tenant, by the assi^ees of a bankrupt, 

NMignccti. does not amount to an acceptance by them of the original lessee. 
8 Taunt. 325. 

25. When the assignees of a bankrupt enter upon and take posses- 

sion of his leasehold property, they become chargeable with the cove-i 
nants in tlic lease, although the bankrupts e&cts were upon those 
premises, and the assignees delivered up the keys immediately after 
the effects were sold, *1 B. & A. 303. # 

26. A. and B* being assignees under one commission of Bank- 
ruptcy, and C. being assignee under two other commissions, cannot 
Sue jointly, but the declaration should state what their respective in- 
terests are. 8 Taunt. 134. 

27. A, and B, were partners. A, committed an act of bankruptcy, 
and afterwards, but before the bankruptcy of B.^ the sheriff seized 
goods which had belonged to A and Z?., under an execution against 
them. Held, that the assignees of A, and B, under a joint commission 
could not, suing as such, recover AJb share of the property 
therein. 8 Taunt. 200. 

28. ^ Counts fbr money lent, and for money paid by the plaintiff 

as assignee of a bankrupt, were joined with counts for money had 
and received to plaintiff^s use, and upon an account stated with him 
as assignee. Held, upon error afler verdict, Uiat these counts were 
well joined. 5 M. & S. 294. ^ 

29. The defendant (in an action at the suit of the asngnee of a 
bankrupt)1iad attended a meeting of the commissioners, and exhibited 
the account between him and the oankrupt, and afterwards made a part 
payment to the plaintiff on that account. Held, in an action for the 
balfuice remaining due, ftiat this was primd Jade evidence as against 
the defendant, tlmt the plaintiff was assignee, and that it was not 

necessary 
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mibeliai^ to pincette {iir^eMd^t uildier the 

ftndant not mifte giren notice of ins intention to dispute t^ buik* 

ruptcy. 1 B. & A. 677. 

50. A defendant awnst whom in «n aetioA for damages on a tort, ReUtive to the 
a verdict has been timen, subject to the award of an arbitrator held CrcdiUNr. 

to be discharged from the debt hj bit certificatei (d>tained b^ore the 
entering up of judgnmt where fate had become bankrupt between the 
verdict and the makmg of the award, and that execution could not 
be sued out on the Judment ; because the plaintiff might have proved 
the damages recovered under the commission, by ptMuction oif the 
record. 7 Price 209. A surety under an annuity deed is not en- 
titled under 4*9 6. 9. e. 121. *. to prove the value of the annuity 
as a debt under the commission, and therefore where such a Surety 
' had redeemed the annuity subsequently to the bankruptcy, it was 
held that be was entitled to maintain an action for the value 
against the bankrupt who had obtained his certificate, and that, 
although, the grantee had proved under the 17th section. 3 B. fr A. 

186. 

51. A covenant in an indenture made between A, and B, (assigning 
to A. 4350/. payable under articles of agreement by J. 8. to B. ny in- 
stalments), that in case the said sum, or any instalment thereof should 
not be paid to A. at the times, and in the manner provided for by thO 
articles, B, would, upon demand, pay to A. the said sum, or so much 
thereof, as should not be pafid at the times, Ac., was held, not to be 
discharged by the bankruptcy of 2?., as to any instalments accruing 
due after the bankruptcy ; this not being a matter proveablc under 
the commission either by statute 9. or 17. of 49 G. 3. c. 121. 
5M.&S.21. 

32. One of two assignees of a lease gave a bond to the lessee, by 
whom the assignment was made conditioned for the payment of the 
rent to the lessor, and the performance of the other covenants in the 
lease, and for indemnifying the lessee against the nonperformance of 
the covenants ; both the assignees of the lease having become bank- 
rupt, and the bond having been forfeited before the bankruptcy. 

Hcldi that tlie lessee could not prove in i^^speet of the penalty 
under the commission, the bond being incapable of valuation. Held^ 
also, that he could not prove for the damages which had accrued 
previous «to the bankruptcy, not having paid them to the lessor. 

Held, also, that the 49 G. 3. c. 121. s. 19. applies only to cases be- 
tween the lessor and lessee, or assignee of the lease, and not to cases 
between the lessee and the assignee of the lease. 3 B. & A. 521. 

33. A bond was conditioned for the pa 3 ^ment of a sum of money 
to executors of the obligor, and of the interest during his life, pay- 
able on certain days within twenty days after demand ; the obligee 
became bankrupt, and interest was then due, but no demand had 
been made. Held, there having been no forfeiture, that the bond 
did not constitute a debt proveable under the commission. Held, 
secondly, that it was not proveable as an Admiralty bond, within the 
meaning of 49 G. 3. c. 121. s. 17. 2 B. A A. 802. 

34. Sail above are not sureties or persons liable for the debt of a 
bankrupt within 49 6. 3. c. 121. s. 8. 4 B. A A. 493. 

35. A. drew a bill on B. for 400/., which B., who was not tfien 

indebted to i4., accepted ; B. afterwards became indebted to J4.*m 
236/. and then drew on him ftir 163/. 8s. 9d., the balance Of 

the 400/., and his last bill was sold to C. for its ftiil value, to be paid 
for on a certain day ; on that day B« committed an act of teukroptcy, 

and 
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and leqneitcd C. 'f6 keM the b31 at the dilBposff of A t31B.had 

E m the bill for 40(y., as ne was not entitled to the nioBey until the 
ill for 4002rwa8-paii Three davs' after the bankruptcy, il, igno- 
rant of that fact, accepted the bill, and afterwards paid the money 
to C., on an agreement that he should assist any claim of the as- 
signees. The bill for 4001. at this time remained over, due and 
unpaid, in the hands of A., and B. was indebted to him in more than 
the amount of the bill in question. Held, that the assignees of B. 
cduld not recover against C., he being in the same situation as 
who had a larger clmm against the estate of J9., this being considered 
case of mutual credit between A. and the bankrupts. 8 Taunt. 156. 

36. A sale of the property a bankrupt, .after an act of bank- 
ruptcy, but more thiui two months before the commission issued, is, 
since the 46 G. S. c. 101. s.l., a sale bvthe bankrupt, and not by* 
the assignee : and a creditor of the bansiupt having become a pur- 
chaser, was holden (in an action brought by the assignee for the 
value of the goods) to be entitled to set off against such a claim the 
debt due to him from Uie bankrupt, this constituting a mutual credit 
between the bankrupt and such creditor, within the meaning of the 
46G.3.C.101.S.3. 1B.&A.471* 

37. A., previous to his bankruptcy, deposited a bill of exchange 
with B*t fpr the specific purpose of raising monc^ thereon, and B. 
advanced money on the bill. Held, that the assignees of A. were 
entitled to recover from B. the amount of the bill in an action of 
trover, tliey having tendered to B. the money advanced by him, 
though a general balance remained due from the bankrupt to B . ; 
and that this did not form a case of mutual credit within the statute 
5 G. ^2. c. 30. 8 Taunt. 21 . 

38^ Two parcels of goods were sold at different times, and paid 
for by bills ; the vendee afterwards becoming bankrupt, the vendors 
provM under the commission for the amount of the first parcel, they 
then holding the bill given in payment for the same ; the bUl for the 
other parcel having been negociated by them prior to the bankruptcy, 
and being then outstanding, was afterwards dishonoured. Held, 
that the vendors were tiot precluded by the statute 49 G. 3. c. 121. 
8. 14. from suing the bankrupt fdpr the amount of the last parcel of 
goods. 1 B. & A. 121. 

39. A bankrupt having obtained his certificate under a jpint com- 
mission issued against him and others, is not estopped, when suing a 
stranger in trover, from controverting the validity of the commission, 
or from taking advantage of its illegality, as against such a stranger, 
between whom and the plaintiff there is no reciprocity. 4 Price, ^0. 

* 40. A prior commission of bankrupt, which has never been acted 
upon or superseded, not being in legal operation, does not invalidate 
a subsequent commission, where such prior commission was pro- 
duced for the purpose of proving notice of an act of bankruptcy. 
Held, that it was not necessary to show that nothing had been done 
under it; it is for the party raising the objection to prove the prior 
commission to be in legal operation. 8 Taunt. 176. 

41. Quarfi whether a joint commission sued out against three 
persons, pending two previous separate commissions against two of 
them, is valid in law as against the third ; and whetlier the assignees 
appointed under the two former commissioners (who werealsoassignees 
under the last) can maintain an action of trover to recover property 
of such third person jointly with him ; or whether it be absolutely 
yoid at law, so that the person who is the object of it cannot so join 
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in'the lu^on ; or whether such siibsequent coromhsioD be merely 
voidablcy and suspends his right to join till the former commissions 
are established^ or the last superseded. 4 Price^ 240. 

42. A writ of supersedea^ reciting that a commission of bank- 
ruptcy issued on a certain, is evidence to show tliat such a com- 
mission issued on that day. 5 M. & S. 76. 

43. Commissioners of bankrupt are authorised to examine a witness Relative to the 
concerning the person, trade, dealings, estate, and effects of the commiMiooen. 
bankrupt; and incidentally to this power, they may examine him 

also respecting other individuals through whom they may be likely 
to obtain information on those points ; and, therefore, where a witness 
was asked questions as to when and where he last saw the bankrupt’s 
wife, held, that such questions are legal and material, and that the com- 
missioners' were jusufied in committing him for giving unsatisfactory 
answers to these questions ; held, also, that the true criterion by 
#hich to judge as to the propriety of die commitment was to consider 
^1 the questions and answers collectively, and then to say whether 
the whole examination was satisfactory or not ; and, therefore, where 
the commissioners, in their warrant, set out several questions to some 
of which, taken alone, the answers were satisfactory, held, also, that 
this was no objection to a warrant committing the party till he 
should full answer make to the questions so put to him as moresaid.’* 

2 B. & A. 219. 

44. A bankrupt, on the day appointed for his . last examination 
before the commissioners, promises to produce a balance-sheet, if 
further time be given; several adjournments take place during a 
period of ten months, at which adjournment he represents an account 
in writing to be necessary in order to make the discovery required 
of his estate and effects, and he promises, from time to time, to 
produce the balance sheet; that not being produced at the last 
adjournment, and no sufficient reason being given by him for not 
producing it, it was held that the commissioners were justified in 
committing him. 4 B. & A. 356. 

45. Semble, that by the 5 G. 2. c. SO. s. 1. the bankrupt is bound to 
give the commissioners, if requisite, an account in writing of his 
estate and effects. 4 B. & A. 35^ 

46. Where a warrant of commitment, by commissioners of bank- 

rupts, afler setting out the issue of the commission, the adjudicature 
of bankruptcy, &c., stated as the ground of commitment, that the 
bankrupt being brought before them, and tliey had proposed to ad- 
minister an oam to him, he refused to be sworn, or to give an ac- 
count of his property ; held, that such warrant was le^, and that 
it is not necessary in it to set out any specific question m such case, 
for this is a refusal to answer all possible questions which can be 
suggested ; held, also, that afler the issuing of the writ of habeas 
corpus^ and before the return to it, the commissioners may, if necessa^, 
make a fresh warrant, stating more fully the cause for detaining the 
bankrupt in custody, and that such warrant may, by words of re- 
ference, incorporate the formal parts of the first warrant ; held, also, 
that if both warrant are defective in form, the court will, if a sub- 
stantial cause of commitment appear, re-commit of bankrupt, ex- 
officio ; held, ako, that a commitment by justice of the peace, under 
5 G. 2. c.30. B. 14., of the bankrupt, <<,until he shall be disi^rged 
by due course of law,*’ is bad. 1 B. & A. . 

47. By the 49 G. 3. c. 121. 8.8. the certificate of a bankrupt is neuavetoUi# 
a bar, not only to any action at the suit of the surety for the recovery cerUficatc. 

of 
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of money paid in discharge of the original debt, but to any action 
for the consequcntional damage accruing from the non-payment by 
the bankrupt of the original debt when due; and, therefore, where 
the acceptor of an accommodation bill brought an action against 
the drawer, who liad become bankrupt, for not providing him with 
funds to pay the bill when due, whereby he had incurred the costs 
of an action, and was obliged to sell an estate in order to raise money 
to pay the billi the certificate was held to be a good bar. 3 B. & A. 
13. 

48. The plaintiff, a lessee, assigned his term to the defendant, 
who thereupon gave to the plaintiff a bond to indemnify him against 
the rents and covenants in the lease ; the bond was forfeited ; the 
defendant afterwards became bankrupt, and the assignee accepted 
the lease. Held, that the plaintiff could recover on the bond, as he 
had not actually made any payment before the bankruptcy, and was, 
therefore, unable to prove under the commission ; and as the cour% 
considered the statute 49 G. 3. c. 121. s. 19. not to apply to colla- 
teral securities, or to an assignee, but to be confined to the cose of 
a lessee. 8 Taunt. 316. 

49. A bill of exchange drawn by defendant in Ireland^ and ac- 
cepted and paid by plaintiffs in Enghndy is a debt contracted in 
Englandy and cannot, therefore, be discharged by a certificate under 
an Irish commission of bankruptcy. 4 B. <Sr A. 654. 

50. The obligee in a bastardy bond, after the bond had been for- 
feited, became bankrupt and obtained his certificate. Held, that the 
parish-officers were not thereby precluded from recovering upon the 
bund further expences incurred subsequently to the bankruptcy 
IB. & A. 491. 

51. A bankrnpt having escaped out of the custody of the marshal, 
and being at large, surrenders to a commission subseipiently issued, 
and receives the protection conferred by 5 G. 2. c. 30. s. 5. Held, 
that he may, notwithstanding, be retaken and detained in custody by 
the niarshul. 1 B. h A. 308. 

52. The house of the plaintiff^ an unccrtificated bankrupt, was 
broken open, and effects acquired by him subsequently to hik bunk- 
ruptcy taken by the defendants, who had become his creditors since 
the bankruptcy, and did not know who wore the assignees under the 
bunkruptcy. The bankrupt having sued the defendants in trespass, 
(hey obtained, after a rule for plea, a surrender of the assignees* 
interest in the effects seized. Held, ihat this was a ratification of 
the seizure, and that the plaintiff could not recover. 1 B. & B. 282. 

53. The general assignment of a bankrupt’s personal estate under 
his commission does not vest a term of years in the assignees, unless 
they do some act to imuiifest their assent to the assignment as re- 
gards the term, and their aeceptimce of the estate, rents, &c. ; and, 
therefore, till some act of this sort is done by them, the term still 
remains in the bankrupt, and he is liable to the payment of rent 
accruing due subseouent to the bankruptcy. 1 B. & A. 593. 

54. A bankrupt, having surrendered in due time, refusing to an- 
swer certain questions of the commissioners regarding the disposal of 
mouey assumed by them to liavc belonged to him, giving, as bis 
reason, that he means to contest the validity of the commission, is 
not guilty of felony witliin the 5 G. 2. c. 3. a. 1. 7 Price, 616. 

55. A bankrupt, w'lio has surrendered to his conunission, is not 
guilty of felony witliin 5 G 2. c. 30., though he refuse to answer 
(]ue8tion8 concerning his property. The bankrupt lay in prison two 

mouths 
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months on a civil process, af^er a criminal process had been dis- 
charged, and the discharge had been delivered to his attorney. Held, 
that this lying in prison constituted m\ act of bankruptcy, though it 
did not appear that the bankrupt had personal notice of the dis- 
charge. 1 B. & B. 308. 

56. In an action against a member of parliament, two persons be- 
came sureties on a bond conditioned for the payment of such sum as 
should be recovered with costs. The cause proceeded, and notice of 
trial being given, the defendant filed a bill in equity, and obtaineil 
an injunction, pending which he became bankrupt. Having suffered 
a term to escape, after obtaining his certificate, without pleading it, 
the court refused to let them plead it as of the former term, except 
on condition of dismissing his bill in equity, and paying all costs at 
law and in equity, as between attorney and client. 3 B. & A. 557- 

.57. The clause in the V2 sec. of statute 5 (J. 2. c. 30. depriving 
' bankrupt of all benefit from his certificate in the case of losses at 
play, is to be considered as a qualification restraining the operation 
of the 7th section, which makes the certificate a bar ; and evidence 
of sucli loss may be given in a court of law on the similiter to the 
general plea of bankruptcy. 1 B. & A. 22. 

.58. The assignees of a bankrupt, when nonsuited, arc not entitlcil, 
under 4-9 0. 3. c. 121. s. 10., to the costs of proving, after notice to 
do so, the commission, trading, act of bankruptcy, and petitioning 
creditor’s debt. 1 B. & B. 275. 


IIAUON AND FEME. 

1. Where a husband not separated from his wife makes an allow- 
ance to her for the supply of herself and family, with necessaries dur- 
ing his temporary absence, and a tradesman, witli notice of this, sup- 
plies her with goods, the husband is not liable for tlie debt. B.& A. 
2.52. 

2. Husband and wife lived separate under a deed, by which he sti- 
pulated that his wife .sliould enjoy as her separate and distinct pro 
perty, all effects, &c. whicli slie might acquire, or which by any gift, 
grant, S:c. or representation she or he in ncr right might be entitled 
to, and that he would not do any act to impede the operation of that 
deed ; but would ratify all lawfiil or equitable proceedings to be 
brought in his or their names, for recovering such real and personal 
estates, and the wife having as executrix of It Af., commenced an 
action on a promissory note against defendant in the names of her 
husband and herself : the husband released the debt, wliich release 
was pleaded puis darrain continuance; tlic court on application 
ordered such pica to be taken off the record, and the release to be 
given up or cancelled, 4 B. & A. 419. 

3. A married woman arrested of mesne process is entitled to be 
discharged out of custody, on filing common bail, although her hus- 
band had absconded, and the debt had been incurred by her while a 
feme sole. 1 B. &. A. 16.5. 

4. Where a bill of exchange was payable to ti feme sole^ who inter- 
married before the same was due, it was holden that the husband 
might sue in his own name without joining the wife, although the 
latter had not indorsed the bill. 1 B. & A. 218. 

5. In an action of assumpsit brought against a defendant for money 
lent to his wife, it must be alleged to have been lent at his request; or 

it 
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it will be insufficient, and that even after a judgment hai been 
suffered by default Nor is if cured by a count for money lent to 
the defendant, and his wife at the request of and his wife, although it 
is stated in both counts that the husband promised to pay. 4 Price, 
48. 

6. Declaration in trover against husband and wife, stated the de- 
fendant’s converted the property to their own use. Held, sufficient 
after verdict. 3 B. &• A. 685. 

7. Where the solicitor for a defendant sued jointly with his wife, 
for a debt due from her dum sola appears on his undertaking, and 
pleads for the husband only : the plaintiff (having caused the wife to 
be served with a copy of tne process), may appear for her secundum 
statutum^ and treating the plea so put in by the husband alone as a 
nullity, sign judgment for want of plea. 6- Price, 139. 

8. A deed made between husband and wife, and a third person 
(a trustee) with a covenant by the husband to pay such third person 
an annuity in case the wife should live separate and apart from her 
husband, and should take one of her children to reside with her, is 
(sembte) void, as being a deed made in contemplation of a future se- 
paration at the pleasure of the wife, and therefore contrary to the 
policy of marriage. Semblct a plea to an action of covenant on such 
a deed, that the wife afterwards lived and cohabited with the defend- 
ant for a long space of time, and then left him against his will and 
consent, and had ceased to live or cohabit with him since, is a good 
plea. Judgment for plaintiff^ on a demurrer to such a plea by the 
court of exchequer reserved, on a writ of error, 7 Price, 577. 


BASTARD. 

1. By 49 G« 3. c. 68. s. 5. ten clear days notice, of the intention to 
appeal is recj^uired. Held, that the ten days are to be taken exclu- 
sively both ot the day of serving the notice, and the day of holding 
the sessions. 3 B. & A. 581. 

2. A warrant for the commitment of the putative father of a bas- 
tard child until he should pay a sum due for the maintenance of the 
child, and legal accustomed fees, or until he should be otherwise de- 
livered bv due course of law is bad, the magistrate not being autho- 
rized under 49 G. 3. c. 68. s. 3. to make such a warranty 3 B. & A. 
493. 

3. Semble, that tlic entering into the recognizances required by 
49 G. 3. c. 68. s. 5., before the justices who make an order of bastardy, 
does not dispense with the necessity of giving such justices notice of 
appeal aeainst the order, the statute requiring the party to give 
notice of bringing such appeal, and of the cause and matter 
thereof." But held, that a parol notice of such appeal, and of the 
cause and matter thereof wilt be sufficient. 4 B. & A. 626. 


BILL OF EXCHANGE AND PROMISSORY NOTE. 

1. Wliere a note stated that J, S. promised to pay to A* R., or 
order, a certain sum, and was signed /. S. or else /. G. /• G. held, 
that this was not a promissory note by /. G. within the statute of 
Anne. 4 B. & A. 679. 

2. A note, whereby the maker promised to pay to A, or R. and C. 

a sum 
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VL sum therein specified, value received, is not a promissory note 
within the meaning of the statute of Anne. 2 B. & A. 417. An 
action cannot be maintained at common law, upon such an instrument, 
even by the payee against the maker, although it is stated in the face 
of the note to be given for value received. Ibid. 

S. A bill of expanse having been accepted generally, the drawer, Altcntion of. 
without the consent of the acceptor, added the words ** payable at 
Mr, j3,*s Chiswdl-street** Held, that this was a material alternation, 
and that the acceptor was thereby discharged. 4 B. dr A. 197. 

4. In declaring against the acceptor of a bill of exchange, accept- Presentment of 
ed payable at a particular place. Held, not necessary to aver a pre- 
sentment at the place. 5 M. & $. 291 • 

5. A corporation not established for trading purposes, cannot be Accepunre of. 
acceptors of a bill of exchange, payable as to less period tlian m'x 

months from the date, because such a case falls within the provision 
of the several acts passed for the protection of the Bank of England^ 
by which it is enacted, that it shall not be lawful for any body corpo- 
rate, to borrow, owe or tak(^ up, any money upon their bills or notes, 
payable at demand, or at a less time than six months from the borrow^ 
ing thereof.^ Qi/^re, whether any, except a trading corporation, can 
bind themselves os parties to a bill of exchange. 3 B. & A. 1. 

G. Where a bill of exchange being presented and left for accept- 
ance, was refused acceptance by the defendant, but remained after- 
wards, for a considerable space of time in his hands, and was ulti- 
mately destroyed by him. Held, by three justices dissentient, Lord 
Ellenboroiigh, C. J. that the defendant was not thereby liable os ac- 
ceptor of the bill. 1 B. dr A. 653. 

7. The vendor of goods had been in the habit of drawing bills in 
payment upon the vendee, and discounting the same with bankers, by 
whom the bills were transmitted by post for acceptance, the vendee 
cautioned the bankers to enquire when they discounted any such bills, 
whether the goods, for which such bills w’ere respectively drawn, had 
been delivered, and the carrier’s receipt sent, and assured them tlttit 
in that case they would be accepted, 'riie bankers afterwards dis- 
counted a bill, and transmitted the same for acceptance to the vendee, 
who detained it in his possession for ten days, and then informed the 
bankers that he could not accept the bill, as^he invoice of the goods 
had not been delivered ; and, after a further interval of sixteen days, 
the bankers having made no objection to bis detaining the bill, re- 
turned the same ; the vendor having then stopped payment, witliout 
delivering the goods, or sending the carrier’s receipt. Held, that the 
drawee of the bill was not liable as acceptor. 2 B. and A. 26. 

8. Quare, whether in any case the mere detention of a bill, for an 
unreasonable time, by the drawee, with whom it is left for acceptance, 
in point of law amounts to an acceptance. 2 B. & A. 26. 

9. Where the drawer of a bill wrote to the drawee, stating that he 
had valued on him for the amount, and added, ** which please to 
honour,” to which the drawer answered, “ the bill shall have atten- 
tion.” Held, that these words were ambiguous, and did not amount 
to an acceptance of the bill, inasmuch, as although an acceptance 
may be made by a letter to a drawer, still that can only be so where 
the terms of the letter do not admit of doubt. 2 B. & A. 1 13. 

10. Wliere a bill was drawn for the accommodation of the indorsee, 
and neither such indorsee, nor the drawer had any effects in the 
hands of the acceptor. Held, that a subsequent indorsee, in order to 
entitle him to recover against the drawer, is bound to give notice of 
non payment. 3 K & A. 619. 


11. As- 
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tl. AimiDpttt on a promisiory note, payable twelve niontha after 
date to the defendant and indorsed by him as a security for the debt 
of the maker. Held, that the ctefendant was entitled to notice of non- 
payment by the maker, and that evidence of a parol agreement at the 
time of making and indorsing the note, that payment should be de- 
manded till after the sale of the estates of the maker, could not be 
received as a waiver of the right to such notice. 8 Taunt. 92. 

12. In an action against tne drawer of a bill, payable at a parti- 
cular place, it is no &fence that no notice of the dishonour has been 
given to the acceptor, nor is it any defence that the bill was accepted 
for a gaming debt, if it be indorsed over by the drawer, for a valu- 
able consideration to a third person, by whom the action is brought. 

4 B. & A. 212. 

13. When the acceptor of a bill of esxhange having made it pay- 

able at Messrs. C. and Cb*s lias not si^cient effects in their hands at 
the time when the bill becomes he is not entitled to notice of its 
dishonour. whether in me case of such an acceptance any 

notice be under any circumstances necessaiy. 4 B. A A. 200. 

14. Where defendant not being indebted to defendants for goods, 
sold, and C. being indebted to defendant’s, plaintiff with consent of 
defendant, drew a bill on C., payable at two month’s, which C. ac- 
cepted, but afterwards dishonoured. Held, that defendant was not 
entitled to notice of the dishonor, his name not being on the bill, and 
that the bil was not to be esteemed a complete payment of the debt, 
under statute 3 and 4 Anne, c. 9. s. 7., 5 M. & S. 62. 

15. A country banker, with whom a bill of exchange, payable in 
London^ is deposited, has an entire day after receiving notice of its 
dishonor, to transmit the same to his customer, so that notice by tlie 
next day's post, though it be not the next post, will be time enough ; 
therefore where the indorsee of a bill payable at a banker’s in London^ 
deposited it with the banker in the country, who caused it to be duly 
presented for payment, on the 14th, when it was dishonoured, and 
notice sent by the post to the country bankers on the 15th, which 
reached them on the morning of the 17th, (being Sunday) and they 
on the next day, sent notice by the post, to tlie indorsee, and not be- 
fore twelve at noon, at which time the post set out for the place 
where the indorsee resided. Held, that this notice was within time. 

5 M. A S. 68. 

16. The drawer of a bill of exchange is not discharged by the want 
of notice of non-acceptance, where the bill has passed into the hands 
of a bond fide indorsee for value, who had no knowledge of the dis- 
honour. 5 M. A S.282. 

17. Where the defendant being indebted to the plaintiff, paid to 
him the debt in country bank notes, on Friday, several hours before 
the post went out, and Uie plmntiff transmitted tliem partly by a coach 
on ^urday and partly by Sunday night post, and both parts arrived in 
London, on Monday, and were presented for payment and dishonour- 
ed on the Tuesday. Held, that the true rule is, that a party in order 
to avoid laches, must give notice by the next day’s post, and not by 
the next possible post, and Uiat the plaintiff in so transmitting these 
notes, had been guilty of no laches, and might consider them as no 
payment, and recover for the original debt. 2.B & A. 496. 

18. To entitle the indorsee of an inland bill of exchange, to reco- 
ver mterest from the drawer, it is not necessary to protest the same 
for non-payment. 2 B. A A. 696. 

J9. Trover will be for bills of exchange, indorsed to an agent of the 
plaintiff's, or order for their account, and deposited with the defend- 

‘ ants 
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ttnt’a by such agent, as a security for past and future advances, by the 

defendants to hinie 8 Taunt. 101. 

20. The defendant drew a bill of exchange on A.y which A. ac- 
cepted, payable to the order of who indorsed it to the plaintiffs. 

On the dishonour of the bill, the plaintiffs brouglit their action 
against the defendant : the bill being then held bv the plaintiffs as agents 
of i?., a former bill had been drawn by the demndant on C., which at 
the time of its dishonour, was held by 2). who took it up, and having 
struck out his indorsement, sent it to E. to be forwaracd to jF'., for 
the purpose of receiving the amount from the defendant; F> indorsed 
it, being then over due to for a valuable consideration : B* de- 
manded payment for the defendant, who drew the bill in cpiestion 
as a substitution for the former bill, and delivered it to B. bclorc tliis 
latter bill become due ; D. gave the defendant notice to pay it. 

Held, that ;;this latter bill was the property of Z). , and that the 
plaintiff's were not entitled to recover the amount of it from the de« 
fendant, 8 Taunt. 114*. 

21. A person having three bills of exchange applied to a country 
banker, with whom he had no previous dealings, to give for tlieni a 
bill on London^ of the same amount, and the bill given by the banker 
was afterwards dishonoured. Held, that this was a complete ex- 
change of securities, and that trover would not lie for the tlirec bills 
of enchange, 2 B. & A. 327. Held also, that if the excliungc had not 
been complete, still that the banker having become a bankrupt, and 
the three bills having come to the possession of his assignees, must be 
considered as gopds and chatties, in the order and disposition of the 
bankrupt, at the time of his bankruptcy, within the statute of James. 

Ibid. 

22. Wliere all parties have had due notice of the dishonour of a OftheliaUility 
hill of exchange, a subsequent indorser is not discharged by a treaty of. 
between the attorney of the holder, the drawer (who was also prior 

indorser) and the acceptor, that the holder should wait a given time 
for the payment of the balance in consideration of receiving from 
the acceptor and prior indorser by a certain time, a stipulated propor- 
tion of the] amount, a part only of which proportion was after- 
wards paid, although the subsec^uent indorser has had no notice of 
such treaty, or the result, nor was informed of the payment of any 
part of the money due on the bill, or of the ultimate non-payment of 
the balance, till some months after the original dishonour of the bill. 

Sed nolttf the subsequent indorser was the person to whom the holders 
had sold the goods, for which the bill was given in payment, and the 
offer of a renewed bill by the same parties, had been expressly rejected 
by them. 3 Price, 521. 

23. The indorser of a bill of exchange which had been dishonoured, 
and which **. subsequent indorser had made his own by laches, paid 
the bill, and immediately gave notice of dishonour to the defendant, a 
prior indorser. Held, that the plaintiff could not recover the amount, 
although it appeared that the defendant, in case successive notices 
had been given by all' die parties on the bill, could not have received 
notice of ^shonour at an earlier period. 4 B« & A. 451. 

24. In an action upon a bill of exchange with several endorse- Of the action 
ments by a plaintiff, who had paid. the bill under protest, for the on. 
honour of one of die indorsers, it was held sufficient, even upon 

special demurrer, to state that he had paid die bill according to the 
usuage and custom of merchants, without stating that he had paid it 
to the last indorsee. 3 B. & A. 430. 

VouVIL Yy 
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25. This court will now order it to be referred to the mastePf to 
compute principal and interest on a promissory note, or bill of ex- 
change, &c. (as is the practice in the other courts) on motion. 
Price, 134?* 


BILL OF LADING. 

By bill of lading, a ship owner undertook that goods should be de- 
livered safe “ the act of God, the king’s enemies, fire, and all, and 
every other dangers and accidents of the seas, rivers, and navigation 
of whatever nature and kind soever, save risk of boats, so far as ships 
arc liable thereto, excepted.” The goods having been dispatched from 
the ship, in her boat, according to the usual course of trade in the 
West Indiesy were together, with the boat, lost in a hurricane. Held, 
that the ship owner was not liable under the terms of the bill of 
lading to make good the loss. 1 B. & B. 454?. 


BILL OF PARTICULARS. 

Defendant having pleaded in abatement, that four others were 
jointly liable, with himself, the plaintiff, applied to the defendant s 
attorney, to give the places of residence, and additions of those per- 
sons which he refused, unless the action were discontinued ; under 
these circumstances the court made a rule absolute, for the defend- 
ant to deliver such particulars, or in default thereof, for setting aside 
the plea. 4? D. & A. 93. 


BRIDGE.' 

The court of quarter sessions cannot impose more than one fine for 
the non-repair of a bridge. 4 B. & A. 469. 

In a plea by the inhabitants of a county that the inhabitants of a 
particular township have immemorially repaired the highway at the 
end of a county bridge, situate within the township, it is not necessary 
to state any consideration for such prescription. 4 B. & A. 623. 


BYE-LAW. 

A byedaw of a corporation directed that upon the happening of 
any vacancy in the number of twenty-four common council, such 
vacancies should be filled by the freemen inhabiting the town, and 
that a court should be holden once every year, at which it should be 
lawful for the bailiffs to admit to the freedom of the town, such per- 
sons as had been resident therein for one whole year. Held, that this 
bye-law did not give to every person who had been so resident for 
that period, an ^solute right to be admitted to the freedom of the 
borough, and the court refused a mandamus to the bailiffs to* admit 
such a person. 4 B. & A. 27L 


CANAL 
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CANAL NAVIGATION. 

1. A canal act directed that no boat navigating therein which Staiuieirtlt- 
should not be capable of carrying a greater burden that twenty tons, live to. 

or which should not have a loading of twenty tons bn board, should 
be allowed to pass through tlie locks* unless on payment of tonnage 
equal to a boat of twenty tons. Held, that this was not confined to 
boats carrying some loading ; but that empty boats came within the 
meaning of the clause, and that for tliem, tolls was payable as on 
boats having a loading of twenty tons. Held also, that the act 
having imposed different rates of toll on different goods carri* 
ed along the canal, the tonnage on an empty boat was to be cal- 
culated at the lowest rate applicable to any species of goods. 

2 D. & A. 66. 

2. Where by a canal act, a toll of 1#. per ton was imposed upon oil 
coals, &c. navigated upon any part of the canal from a place A., or 
from any place within two miles thereof. Held, that this only ap* 
plied to voyages commencing within those limits, and that no such toll 
was payable for coal loaded at a place more than two miles from y|., 
although conveyed upon a part of the canal within two miles of A> 

3 B. & A. 139. 

3. An act of parliament provided that the M. canal company 
should not take any higher or greater rate of tonnage than should for 
the time being be taken by the B. canal company ; and the latter by 
a resolution at a general assembly, and under their common seal, 
reduced their tolls. Held, that the M. canal company could not 
question collaterally, the validity of such resolution, but were bound 
by it. The 7?. canal company's act directed that no reduction of the 
tolls should take place unless assented to by two thirds of the pro- 
prietors, but allowed them to vote by proxy, a form fur whicli instru- 
ment was gi>^n by tlie act. 4 B. & A. 453. 


CARRIER. 

1. In an action of assumpsit against a carrier, evidence to prove Liability of. 
negligence is admissible, and a gross neglect will defeat the usual 

notice given by carriers for the purpose of limiting their responsibility. 

8 Taunt. 144. 

2. Where a valuable bank parcel sent by a stage coach is lost, and 
it is proved that on the arrival of the coacn, the driver was in liquor, 
and that the book-keeper who saw the entry of it in the way-bill, 
thinking that the coachman (as was the custom) had the parcel about 
his person, did not ask him about it, or look into the coach for it. 

Held, to be a loss arising from gross negligence, and that the pro- 
prietors were liable as carriers for the value, notwithstanding they 
had put up the usual notice in their office, disclaiming liability to make 
good losses beyond SI. 4 Price, 31. 

3. A carrier is liable for gross negligence although the goods 
are above the value mentioned in his public notice, and although they 
are not specially entered and insured. 2 B. & A. 356. 

4. A carrier had given notice that he would not be answerable for 
parcels of value, unless entered and paid for as such, and the plain- 
tiffs with the knowledge of this, delivered a parcel containing bank 
notes to a large amount, without informing the carrier of its contents; 

' ^ Y y 2 the 
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the coach in which the parcel was conveyed, was left at midnight 

Standing for some time in the middle of a very wide street, with a 
porter who was ordered to watch it ; during this time the parcel was 
stolen. At the trial two Questions having been left to the jury ; first, 
whether the plaintiffs had been guilty of an unfair concealment, by 
not informing the carrier of the nature and value of the parcel ; and 
secondly, whether the carrier had been guilty of gross neglegence. 
Held, by three judges (Best J. dissentiente), that the direction to the 
jury was right. 4B. &A.21. 

Action against. .5. By a bill of lading, the captain was to deliver the goods for the 
consignor and in his name to the consignee, at the time of shipment 
the consignee had no property in tlie goods. Held, that an action 
against the ship-owners tor damages done to the goods, must be 
brodght in the name of the consignor,, and that although the con- 
signee had insured the goods, and advanced the premiums of insur- 
ance before the arrival of the ship. 3 B. & A. 278. 


CERTIORARI. 

Statutes relative The notice required by 13 G. 2. c. 18. s. 5. for removing an order 
of justices by cvrliorai must state on the face of it the name of the 
party applying for the writ. 4 B. & A. 289. 


CHARITABLE USES. 

Wliatare, 1. Tlie owner of land, having at his own expense, built a chapel, 

which was used for the purpose of public worship, and the congrega- 
tion having subscribed a sum of money for the purpose of enlarging 
and improving the same, he, in consideration that the money so sub- 
scribed, should be expended for that purpose, demised the premises 
by lease for twenty-three years, reserving a pepper-corn rent during 
his life, and 10/. per annum after his death. A declaration of trust 
was afterwards executed by some of the lessees, declaring that they 
would hold the premises in trust for the congregation assembling at 
tlie chapel, and that in case the public worship would be there dis- 
continued, then that they would assign the premises for ciriL Held, 
that this was a conveyance for the benefit of a charitable use, and 
therefore void within the 9 (i. 2. c. 36. s. 1. 2 B. & A. 96. Held 
also, that neither the sum agreed to be expended on the premises, 
nor the rent reserved at the death of the lessor, could be considered 
a full consideration paid for the lease, so as to bring the case within 
the second section of that statute. Ibid. Held also, that the declaration 
of trust, although executed only by some out of the several lessees, 
was evidence against all of the purpose for which the lease was grant- 
ed. Ibid. 

Grants to. 2. A conveyance of copyhold lands to charitable uses in the life- 

time of the party is within 9 G, 2. c. 36., and therefore must be 
made within the formalities required by that act. The court will not 
even after a long and undisturbed enjoyment, presume a bargain and 
sale, and enrolment of tlie same in chancery. Qi/ccre, if it would be 
sufficient in the cose of copyhold to declare tlie uses by a deed, con- 
formably to 9 G. 2. c. 36. and to cause such deed to be enrolled in 
chancery. 3 B. & A. 149. 


CHARTER 

f 
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CHARTER PARTY. 

1. By a charter-party, a j|CM 6 described to be of tlie burden of 
261 tons, and the Aeighteff^Renanted to load a full and complete 
cargo. Held, that the loading of goods equal in number of tons to 
the tonnage described in the charter-party, was not a performance 
of this covenant, but that the freighter was bound to put on board 
as much goods as the ship was capable of carrying with safety. 
2B.&A.421. 

2. By charter-party it was covenanted that the owner should rc- 
ccivo on board, in London^ all such goods as the freighter thought tit 
to load, and should proceed therewith to Madrax, and there, after 
delivering her outward cargo, receive from the freighter’s agents, a 
homeward cargo, and deliver the same in London ; and that alf the 
cabins but one was reserved for the use of the captain, should be at 
the disposal of the freighter, who was to appoint a supercafgo to ku- 
perintend the stow'age of the goods. Freight to be paid at so much 
per ton, on the register tonnage of the ship ; the captain and crew 
were employed and paid by the owner. Held, there being no ex- 
press words of demise of the ship itself, in the charter party, the 
freighter did not thereby become the owner for the voyage, but that 
the possession continued in the owner, and that he therefore had a 
lien upon the cargo for his freight. 2 B. & A. 503. 


CLERGY. 

1. A grant of part of the chancel of a church by a lay impropriator 
to A.i his heirs, and assigns, is not valid in law, and therefore such 
grantee or those claiming under him, cannot maintain trespass for 
pulling down his pews there erected. 1 B. A' A. 45)8. 

2. By his induction the parson is put in possession of a part for the 
whole, and may maintain an action for a trespass on the glebe 
land, although he has not. taken actual possession of it. 2 B.& A. 
470. 

3. A parson who resigns his living is not entitled to emblements. 
2 B. & A. 470. 

4. Under 53 G. 3. c. 127. s. 7. a party summoned before two 
justices for non-payment of a church rate, may give them notice that 
he disputes the validity of the rate, or his liability to pay the same, 
although no proceeding is commenced in the ecclesiastical court ; 
and where a party so summoned, told the justices that he would bring 
an action against any person who ventured to levy the rate, as he 
thought he liad no right to pay because he had no claim to, or seat 
in the chapel. Held, that this was sufEcient notice. 5 M. & S. 
248. 

5. An action for money had and received, cannot .be maintained 
against a church-warden, to recover back dues which previous to the 
commencement of the action had paid over to the treasurer of the 
trustees of a chapel. 8 Taunt. 136. 

6. The mode of burying the dead is a matter of ecclesiastical cog- 
nizance, and therefore where the question was whether a parishioner 
had a right to be buried in the parish church yard, in an iron coffin, 
which was a new and unusual mode, the court refused a mandamus. 
2 B. A A. 806. 
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COMMON TENANTS IN. 


Assumpsit for money had and received may be maintained against 
one who had been a member of a beneiit-clubi for money entrusted 
to his keeping by the rest of the society, in the name of the officers, 
properly appointed for managing their affiurs under the articles. If 
Dy the articles the society are empowed to appoint a treasurer, an 
appointment of two persons to be treasurers is within the power. It 
is not an objection to such an action, that the defendant having been 
a member at the time when the promise is laid, to have been made in 
the declaration, was a partner or tenant in common, and therefore 
could not be sued in assumpsit for money had and received. 6 Price, 
131. 


CONDITIONS IN CONTRACTS. 

1. By charter-party, the freighter covenanted to pay to the owner 
freight, at and after the rate of so much per ton per month, for the 
term of six months at least, and so in proportion for less than a 
month, or for such further time than six months, as the ship might 
be detained in the service of the freighter, until her final discharge, 
or until the day of her being lost, captured, or lost seen or heard of, 
such freight to be paid to the commander of the ship in the manner 
following, viz. so much as might be earned at the time of the arrival 
of the ship at her first destined port abroad ; to be paid within ten 
days next after her arrival there, and the remainder of the freight at 
specific periods. Held, that this constituted one entire covenant, and 
tnat the arrival of the ship at her first destined port abroad, was a con- 
dition precedent to the owner’s right to recover any freight, and that 
the ship having been lost on her outward voyage, the owner was not 
entitled to recover freight at so much per calendar month to the day 
of the loss. 2 B. A A. 17. 

2. In an action on a covenant that on the arrival of the plaintiff’s 
ship at a certain port, where he undertook to receive the defendants 
cargo and sail for England therewith, with the next June convoy, pro- 
vided the ship arrived, and was ready to load sixty-five running days, 
before the sailing of such ship*s convoy, the defendant would provide 
a cargo of produce in time for her to load the same, and join the June 
convoy for England, provided she arrived out and was ready to load, 
and notice thereof was given to the agents of the plaintiff in error, 
sixty-five running days previous to the running of the said convoy, 
and on her arrival, See, receive the said cargo, and pay the current 
freight : it is not a condition precedent to the defendant’s part of the 
contract, that the ship should so arrive, but he is still bound to supply 
a cargo, though not in time to enable the plaintiff to sail with that 
convoy. And to a breach assigned that though. Sec, (averring the 
arrival and being ready to load) the defendant did not provide a suffi- 
cient cargo in time to enable her to sail with that convoy, but de- 
tained the ship for a certain time after the sailing of the convoy, 
whereof, Sec, it is no answer, to plead that the defendant did not so 
detain the said ship. Sec, the gist of the action being the loading her, 
&c, I- Price, 36. 

3. The defendant, as owner of a vessel, covenanted by chartcr- 
(lorty, A, us freighter, to take on board a cargo in the Brazils, and 

deliver 
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deliver the same \n England:^, covenanted to put the cargo on 
board, and pay freight at a certain rate per ton ; part in money on 
the arrival of the vessel, and the remainder by bills at two months 
afler the delivery of the cargo. The owner bound tlie vessel and 
her frieght, and the freighter bound the cargo, for the due perform* 
ance of their respective covenants. Part of the cargo was shipped 
for and part mr otlier consignees. Tlie defendant delivered tlie 
goods to the other consignees on payment of the freight, at a less rate 
than that contracted for by the charter-party ; but refused to deliver 
to the plaintiffs the goods consigned to /f., which A, had assigned to 
them, without their paying the whole of the fVeight, and under the terms 
of the charter-party. Held, that the defendant in detaining the goods 
of the plaintiffs until payment of the freight stipulated for by 
the charter-party, as the delivery of the goods and the payment 
of the freight were to be considered as concomitant acts. 8 Taunt. 

‘J 80 . 

4. Tile owner of a vessel covenanted by charter-party to let the 
vessel on freight, and to deliver the cargo in good condition ; and the 
freighters covenanted to pay the freight on delivery of the cargo, 
part in money, and the remainder by bills at four months, lldd, 
that the owner might detain the cargo until payment of the freight ; 
the delivery of the cargo and payment of the freight being concomi- 
tant acts. 8 Taunt. 298. 

5. The defendant purchased a leasehold estate of the plaintiff’s at Validity of. 
a public auction, subject to certain conditions of sale, which were 

that the purchaser should immediately pay down a deposit, in 
part of the purchase money, and sign an agreement for payment of 
the remainder within twenty-eight days from the day of safe, when 
possession should be given of tlie part in hand; and that the pur- 
chaser should have proper conveyances and assignments of the leases, 
without requiring the lessor's title, on payment of tlie remainder of 
the purchase money.'' Assumpsit was brought hy the vendor against 
the purchaser for the non-performance of the conditions on his part. 

After a verdict for the plaintiffs on a motion in arrest of judgment on 
the ground that the plaintiffs had not set out their title or tendered 
the conveyances to the defendant. It wiis held, that the plaintiffs 
were not bound to set out their title, and that allegations that they 
were ready and willing to convey, and (hat they w'ere ready and 
willing, and actually offered to convey, were equivalent to a per- 
formance of the conditions on their parts. 8 Taunt. 62. 


CONSPIRACY. 

1. An indictment charged that defendants conspired hy divers indictment for. 
false and subtle means and devices, to obtain from A, divers large 

sums of iiioiK'y, and to cheat and defraud him thereof. Held, that 
the gist of the offence being the conspiracy, it was quite sufficient 
only to state that fact and its object, and not necessary to set out the 
specific pretences. 2 B. & A. 204. 

2. Upon an indictment against A,, B., and others, for unlawfully 
meeting together with persons unknown, for tlic purpose of exciting 
discontent and disaffection, it was held, A, D, liaving presided at tin's 
meeting ; that resolutions passed at a former meeting, assembled u 
short time before in a distant place, and at which A, B. also presided, 
and the avowed object of which meeting was tliat of the meeting 

Y y 4 mentioned 
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mentioned in the indictment, were adn^ible in evidence to show tfte 
intention of A* B. in assembling and attending the meeting in ques- 
tion, A copy of these resolutions delivered by A» B, to the witness, 
at tlie time of the former meeting, as the resolutions then intended to 
be proposed, and which corresponded with those which the witness 
heard read from a written paper, is admissible without producing the 
original. Large bodies of men having come to this meeting from a 
distance, marching in regular order, resembling a military march, it 
was held to be admissible evidence to show the character and inten- 
tion of the meeting, that within two days of the same, considerable 
numbers were seen training and drilling before day-break, at a place 
from which one of these bodies had come to the meeting, and that 
on their discovering the persons who saw them, they ill-treated them, 
and forced one of them to take an oath never to be a king’s man 
again. Held also, that it was admissible to show in evidence, for the 
same purpose, that another body of men in their progress to the 
meeting, on passing the house of the person who had been so ili- 
treated, expressed their disapprobation of his conduct by hissing. 
Parol evidence of inscriptions, and devices on banners and flags, dis- 
played at a meeting, is admissible without producing the originals. 
Upon such an indictment, evidence of the supposed misconduct of 
those who dispersed the meeting is not admissible. 3 B. & A. 
566. 


CONSTABLE. 

IVivilcgcM of. 1, A constable acting under a warrant, commanding him to take 
the goods of A., takes tlie goods of 2?,, believing them to belong to 
A. Held, that he was entitled to the protection of the stat. 24* (r. 2. 
c. 44. 8, 8., and that an action against him must be brought within 
six calendar months. 3 B. Sc A. 330. 

2. Where a constable, having a magistrate’s warrant of distress to 
levy a church rate under the statute 53 G. 3. c. 127, broke the door 
of, and entered plaintiff* s dwelling-house. Held, that although he 
thereby cxce<Klcd his authority, yet that no action could be main- 
tained after the expiration of Uirec calendar months. 1 B. & A. 227. 


CONTRACT. 

Cousidcriitiun. 1. Declaration stated that plaintiff had cohabited with defendant 
as his mistress, and that it was agreed that no further immoral con- 
nexion should take place between them, and that defendant should 
allow her an annuity as long as she should continue of good and vir- 
tuous life and demeanour, and thereupon in consideration of the 
premises, and that plaintiff would give up the annuity, defendant 
promised to pay as much as the annuity was reasonably worth, 
lleld, bad upon general demurrer. 4 B. & A. 650. 

Muiualii/. 2. W’bcreupon the letting of premises to a tenant, a memorandum 
of agreement was drawn up, the terms of which were read over, and 
assented to, by him, and it was then agreed that he should, on a 
future day, bring a surety and sign the agreement, neither of which 
he ever did. Held, that the memorandum was not an agreement, 
but a mere unaccepted proposal, and that the terms of the letting, 
therefore, miglit be provra by parol evidence. , 3 B.& A. 326. 

3. Where 
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,5. Where the defendants presented for payment a post-dated Rcaduionof. 
check, knowing it to be post-dated, and that the maker of it was 
insolvent, and the plaintifis, in ignorance of these circiunstances, 
paid the check for the honour of the maker, expecting funds from 
nim in a short time, though they had none at the moment. A ver- 
dict having been taken for the defendants, with leave for the plointilis 
to move for a new trial ; the court granted a new trial. 1 B. & B. 289. 

4. Where a sheriff claimed, as of right upon a warrant issued by 
him in the execution of his office, a larger fee Uian he was intitled 
to by law, and the attorney paid it in ignorance of the law. Held, 
that the latter might maintain money had and received for the excess 
paid above the legal fee, or might set off the same in ah action by 
the sheriff against him. 2 B. & A. 462. Held, also, that the sheriff 
was not entitled to more than a fee of four pence upon every war- 
rant issued by him. Ibid. 

5. A, a trader in embarrassed circumstances, being indebted to Avoidance of. 
plaintiff for money lent, and goods, plaintiff promised to induce AJs 
creditors to agree to a composition on condition of A.*s giving the 

plaintiff a promissory note for the money lent, signed by A. and 
another. As security the note was given by A>f and signed by de- 
fendant. As security the plaintiff and A» agreed to keep the matter 
a secret from A/s creditors, and the plaintiff endeavoured, but in 
vain, to accomplish a composition with them. Held, that the trans- 
action was fraudulent and void, and that plaintiff could not recover 
on the note against the defendant. 1 B. A B. 447. 

6. Where A. agreed to sell to B. one-third share of a ship, which Illegal, 
was then to be employed on a joint adventure, in the exportation of 
military stores to South America, contrary to an order in council 

then in force. Held, that the agreement being entire, and containing 
on the face of it, an illegal stipulation, it lay on the party seeking to 
enforce the same, to show that means had been used to obtain a 
licence, or that the illegal purpose had been abandoned, and that 
in failure thereof A. could not recover for the share of the ship. 
lB.drA.S3. 

7. Smbky that a wager between the proprietors of two carriages 
for the conveyance of passengers for hire, that a given person should 
go by one of these carriages, and no other, is illegal. 1 B. & A. 

683. But held, at all events, the wager having been deposited iu 
the hands of the stake-holders, that either party, having demanded 
his deposit before the wager was won, was entitled to have it re- 
turned to him, and, on refusal, to maintain an action against the 
stake-holder. Ibid. 

8. Money deposited with a stake-holder, as a bet on the event of 
a foot race, may be recovered from him by either party in an action. 

For money had and received after the race has been run, and the 
parties differ as to the winner, a nonsuit on the ground that such 
actions are an idle waste of the time, and hinderance of the business 
of courts of law set aside. 7 Price, 540. 

9. Money lent, and applied by the borrower for the express pur- 
pose of settling losses on illegal stock.jobbing transactions, to which 
the lender was no party, cannot be recovered back by him. 3 B. 

& A. 179. 

10. A*y by letter, offers to sell to B. certain specific goods, re- Sufficiency, 
ceiving an answer by return of post. The letter being mis-directed, 

the answer, notifying the acceptance of the ofier, arrived two days 
later than it ought to have done \ on- the day following that when it 

would 
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would have arrived if the original letter had been properly directed, 
A. Bold the goods to a third person. Held, that there was a contract 
binding the parties from the moment the offer was. accepted, and 
that J3. was entitled to recover against in an action for not com- 
pleting his contract. 1 B. & A. 681. 

11. By charter party the defendant covenanted to pay freight for 
a cargo at a certain rate per ton freight measurement. To an action 
of covenant for nonpayment of freight, he pleaded, first, that by 
the usa^c of the particular trade, an account must be produced to 
the freighter, by the owner, before he could demand payment of 
tlie freight, and that no such account was delivered ; and, secondly, 
that it was the duty of the plaintiff to deliver a freight measurement, 
and that he had not done so. Held on demurrer, that these pleas 
were bad, as the usage so pleaded would cease, a new condition, 
and vary the terms of the original contract. 8 Taunt. 254. 

12. Upon a parol demise a rent to take place from the following 
lady day, evidence of the custom of the country is admissible to 
show that by lady day** the parties meant ** old lady day.’* 4 B. 
& A. 588. 


CONVICTION. 

1. Two justices may proceed under 12 G. 3. c. 61. $. 18. to ad- 
jud|^e a forfeiture of gunpowder, unlawfully conveyed to the person 
seizing the same, but the conviction must show that the person to 
whom it is adjudged is the person who seized it, being adjudged to 
T, G., the person who seized the same, without more, is insufficient. 
5M.&S. 133. 

2. A conviction, by two justices under stat. 17. G. 2. c. 38. upon 
complaint of the overseers of a parish against the late overseer, for 
refusing, and neglecting to deliver over to them a certain book be- 
longing to the parish, called the bastardy ledger, convicting him of 
the said ofience, and adjudging tliat he should be committed to the 
common gaol, to be safely kept until he should have yielded up all 
and every the books, concerning his said office of overseer, belong- 
ing to the parish, was held void, os to the adjudication respecting 
the imprisonment, for excess, the same extending beyond what was 
previously reimired of the person convicted ; and a warrant of com- 
mitment founded on this conviction, and directing the gaoler to keep 
him in the terms of the adjudication, was also nolden void in toto, 
for which tresimss and false imprisonment would lie against the jus- 
tices, although the conviction had not been nuashed. 5 M. & S. 314. 

3. By 50 (i. 3. c. 48, s. 25. it is provided that any party aggrieved 
by the conviction under that act who shall enter into a recognizance 
to appear at the next sessions, shall be at liberty to appeal to such 
sessions. Held, that this dispenses with the necessity of any notice 
of appeal, and that if the party duly enter into the recognizance, 
the sessions are bound to hear the appeal. 4 B. & A. 276. 

4. Where a statute gives a party aggrieved a right of appeal, on 
giving a security to a specified amount he may enter and respite his 
upped at the next sessions, ailer having given such security without 
notice to the other side; but after the appeal has been respited, if 
he docs not give the usual notice of trying it, the sessions will be 
authorized to dismiss it altogether. 2 B. & A. 694. 

5. In 
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5. In an action against a magistrate, a conviction by him, if no 
defect appear on the &ce of it, is conclusive evidence of the fimts 
contained in it, 1 B. dr B. 432. 

6. In trespass against magistrates for taking and detaining a vessel, 
a conviction by the defendwts under the bumboat act ino defect ap- 
pearing on tlie face of the conviction) is conclusive evidence tliat tlie 
vessel in question is a boat within tlie meaning of the act, and pro- 
perly condemned. 1 B. dr B. 432. 


COPYHOLD. 

1. A copyhold was surrendered to the use of husband and wife 
for their natural lives, and the life of the longer liver of them, and 
from and after the decease of the survivor of them, to the right 
heirs of the survivor for ever. Held, that the husband and wife 
took a vested estate, not only for their joint lives, but also for the 
life of the survivor, with a contingent remainder in fee to the sur- 
vivor. 4 B. & A. ^3. 

2. Where the lord of a manor, by copy of court roll, granted a 
reversion of certain premises, then in his tenure, to have and to hold 
to R. for his life, immediately after the death of A. Held, that R. 
might, on the death of A., maintain an ejectment, althou^Ii he had 
never been admitted, he having acquired a perfect legal title by the 
grant, without admittance. 2 B. & A. 453. 

3. A copyhold tenement, to which a right of common was annexed, 
having vested in the lord, by forfeiture, he regranted it as a copy- 
hold with the appurtenances. Held, that having always continued 
demisable while m the hands of the lord, it was a customary tene- 
ment, and as such, was still entitled to right of common. Hold 
secondly, that a custom for the lord to grant leases of the waste of 
the manor witiiout restriction is bad in point of law. 3 B. & A. 153. 


COPYRIGHT. 

1. In declaration for pirating a book, on allegation that plaintiH' 
was the author of a book, being*a musical composition, called A.^ is 
well suppored by showing him to be the author of a musical compo- 
sition of that name, comprized in, and occupying only one page of a 
work with a different title, which contained several other musical 
compositions. 2 B. & A. 298. 

2. The 54 G. 3. s. 156., does not impose upon authors as a condi- 
tion precedent to their deriving any benefit under that act, that the 
composition should be first printed, and therefore an author docs not 
lose his copyright by selling his work in manuscript before it is printed. 
2B.&A.298. 

3. An author whose work had been published more than 28 years 
before the passsing of the 54 G. 3. c. 1.^6., is not entitled to the copy- 
right for life. 1 B. & A. 396. 


CORONER. 

A coroner’s duty is judicial, and he can only take an inquest super 
visum corporis, and an inquest in which the jury were not sworn by 
by the coroner himself, and super visum corporis is absolutely void. 

The 
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The court will not therefore, after an adjoummet^ by the coroner of 
Buch an inquest, grant any mandamus to compel him to proceed in it. 
3B.&A.260. 


CORPORATION. 

Relative to 1 • King Charles the Second, by charter, granted to the corporation 

charten. of Walsall two fairs to be holdcn annually within the borough and 
foreign, and contirmed to them all markets which they then held, 
with a reservation of the rights of the lord of the manor; it appeared 
that a market had been holden iramemorially in the Higlt^street of 
Walsall^ until a very late period, when the corporation finding it in- 
convenient, removed it out of the High-street^ to another, and more 
convenient place within the borough ; the corporation had exercised 
acts of ownership in pulling down an old market-house, and erecting 
a new one ; the clerk of the markets, however, had been appointed by 
the lord of the manor, but he did not receive any toll from the per- 
sons frequenting it. The defendant having been indicted for- a 
nuisance in erecting stalls in the High-street^ after the removal of 
the market ; the judge, upon the trial, left it to the jury, to say whe- 
ther the corporation were owners of this market : adding, that if they 
were, the right of removal was incident to the grant. The jury 
having found m the affirmative, the court refused to grant a new trial. 
1B.&A.67. 

2 . By the charter of a borough, it was directed that when it should 
happen that any of the capital burgesses should die, dwell out of the 
borough, or for the cause be removed, it should be lawful for the re- 
maining to elect others into the place of those so happening to die, or 
be removed. Pleld, that these words were not so unambiguous as to 
warrant the court in granting a mandamm to admit two persons in 
the room of two non-resident capital burgesses, the corporation- not 
having previously removed them for this cause from their offices. 
SB.& A.590. 


COSTS. 

For Uic dc- plaintiff take out of court a less sum than that for wliicli 

fendant. he has originally proceeded, and below the amount fixed by the 
statute, os that for which a defendant may be held to bail, it is not in 
this court within tlie 43 G. 3. c. 46., if the plaintiff give a good reason 
for taking it out. 6 Price, 126. 

2 . The statute 43 G. 3. c. 46. s. 3. for allowing costs to a defend- 
ant, in case of arrest, without probable cause, docs not extend to 
cases where a defendant pays money into court, and the plaintiff 
takes it out, though it be a much smaller sum than that for which the 
defendant is holden to bail. 1 B. & B. 66 . 

3. Where the defendants were held to bail for 130/. 11c/., and the 
cause being referred to an arbitrator, he found that only 20 /. 4 ^. 9 (/. 
was due from them, the court would not allow the defendants their 
costs under 43 G. 3. c. 46. s. 3. 1 B. & B. 278. 

4. The defendant was held to bail on on action for 25/. ; he pleaded 
in abatement os to 12/. lOs., and the general issue as to the remainder ; 
verdict for the plaintiff for tlic latter sum. On motion for costs 

14 under 
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under the 4S G. S. c. 46. supported by affidavit, that the defendant 
believed the plaintiff had sued out bailable process for the purpose of 
extorting from him the whole sum. Held, not a case of malicious 
arrest within the statute. 5 Price, 1. 

5. Where an executrix pleaded 1st non-assumpsit, 2d. Ne unque On verdict or 
executrix, and 3d Plene administravit, and issues on the first pleas judgment «« to 
were found for nlaintiff, and on the last for defendant : it was holden only fiw 
that the last plea being a complete answer to the action, the de- 

fendant was entitled to the general costs of the trial. 1 B. & A. 

254. 

6. In trespass two defendants appeared by the same attorney, and 
pleaded first general issue, anu second, separate justifications, 

A. obtained a verdict generally, and obtained a verdict on 
his justification, but the plaintiff succeeded against him on the general 
issue. Il&>d first, that B. was not entitled to any costs on the issue 
ibund for him ; second, that the master in taxing A,'s costs, was right 
in allowing only one half of the attorney's costs for appearance, Ac.; 
third, that the costs due from the plaintiff to //., coulu not be set off 
against the costs due from B, to the plaintiff. 4 B. & A. 43. 

7. Assumpsit on a promissory note drawm by A., testator of de- 
fendant, payable to plaintiff B> Pleas, non-assumpsit, statute of 
limitations, and plene administravit. The two first issues were found 
for plaintiff ; the last for the defendants ; the prothonotaiy gave the 
plaintiff’s costs on the whole and the posteh ; to tlic defendant’s he 
gave costs on the third plea only. On a motion that the prothonotary 
review his taxation. Held, that the defendant having established an 
absolute bar, was entitled to the posted, and the general costs ; and 
that the prothonotary roust review his taxation. 8 Taunt. 129. 

8. Where one of several issues is found for the defendant, he is not 
entitled to his costs on that issue, though in consequence of the plain- 
tiff’s withdrawing his record at the assizes, for the purpose of an 
amendment, and re-entering it, the defendant’s witnesses were obliged 
to wait several days longer than they would otherwise have done. 

1 B. & B. 222. 

9. Trespass : four counts ; for fishing in plaintiff’s close, covered 
with water, several fishery, and free fishery, and carrying away plain- 
tiff* 8 fishes. Pleas, first, not guilty ; second, that the close belongs to 
IF. A; defendant’s master ; third and fourth, that the several and free 
fishery belongs to IF. A. New assignment setting out abuttals of 
plaintiff’s close and replication traversing IF. A/s several and free 
fishery. Pleas to new assignment : first, not guilty ; second, that 
locus newly assigned is the close of JF./l. ; third, that IF. >4. has com- 
mon of fishery over the locus newly assigned. The issue on the com- 
mon of fishery was found for the defendant ; as also, that part of the 
first issue which related to the second, third, and fourth counts of 
the declaration ; the other issues were all found for the plaintiff, with 
1^. damages, and 40f. costs on the first count, ’fhe court confirmed 
the taxation of the prothonotary, who had allowed the defendant ge- 
neral costs in the cause on the issues found for the defendant, and 
the plaintiffs the costs of the issues found for the plaintiff. 1 B. & B. 

465. , . 

10. In an action on the 29 Eliz. c. 4.. plaintiff is entitled to treble 

* costs, as well as treble damages. 2 B. & A. 393. ' 

11. The defendant’s pleading a tender to an action for goods sold, 

does not preclude Him irom entering a suggestion on the roll, to de- jn mperior 
privethe plaintiff of his costs, under 'statute 39 and 40 G. S.c. 104. insteidofui 
s. 12., Bondon court of requests act. 5 M. & S. 196. inferior court. 

12. The 
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12. The court will compel security for costs, where plaintiff rerides 
abroad with a previous application to his attorney, but they will not 
order a stay of proceedings, unless such ^plication has been made. 
1 B. & A. 331. 

13. Where the plaintiff, after issue joined, has been convicted of 
felony, andrecciv^ sentence of transportation, the court will compel 
him, or his attorney, to give security for costs retrospective and pro- 
spective. 1 B. & A. 159. 

14. Application that a plaintiff shall give security for costs, must 
be made before issue joined, although the issue was joined in the pre- 
ceding vacation. 5 Price, 610. 

15. Plaintiffs who live out of the jurisdiction of the court, may be 
compelled to give security for costs, though such plaintiffs sue as 
executors. 1 B. A B. 277. 

16. A defendant in reptevifiy residing out of the jurisdiction of the 
court, is liable to give security for costs. 1 B. & B. 505. 

17. Where a rule is made absolute on payment by the applicant, of 
costs of the application affidavits, made in opposition, not read nor 
entered in the minutes, nor noticed in the order, will not be allowed 
on taxation. 5 Price, 576. 


COUNTY RATE. 

1. The sessions are not authorized to order the payment, by the 
bridgemaster, to the clerk of the peace, of a per centage on all 
money raised for the repair of bridges in a particular district, in lieu 
of all his fees for indictments, presentments, &c. for bridges witliin 
it ; although such per centage was claimed as an ancient fee, and had 
been paid without dispute mr a long period of time. 1 B. & A. 312. 

2. A district situate within the local limits of the county of York 
from time immemorial had been part of the county of Durham, yet 
had always contributed to the public burdens of tlic county of Yor^. 
Held, that it was to be presumed that such district, either in the 
original divison of land in counties, or at some subsequent period, 
when it was separated from the county of York, was made part of 
the county of Durham, on condition of its contributing to the burden 
of the county of York, and that such district was liable to the county- 
rate of Yorkshire, 3 B. & A. 72. 


COURT. 

1. The court will not take judicial notice of the local situation and 
distances in the different places in the counties of England from each 
other ; and, therefore, where a return to an habeas corpus stated that 
the prisoner was found on board a vessel discovered within eight 
leagues of that part of the coast of G. B, called Suffolk, to wit, 
within eight leagues of 0. in that county, it was hela not to be 
averred with sufficient certainty that the vessel was not within four 
leagues of the coast of G. B., between the North Foreland in Kent, 
and Beachy Head in Sussex. 4 B. Ac A. 243. 

2. The chief clerk is not entitled to poundage on money paid into 
court by the sheriff under 43 G. 3. c. 46. s. 2. 2 B. Ac A. 770. 

3. It is no ground of error upon a judgment of an inferior court 
that tlie plaint was levied before the causes of action accrued. 3 B. 
Ac A. 60.5. 


4. Plaintiff 
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4. Plaintiff in an inferior court from which a cause is removed by 
habeas corpus^ and a rule for better bail given, is not entitled to a 
procedendo^ after render of defendant, and notice of such render, 
although the render be made after the day on which the rule for 
better bail expires. 4 B. & A. 535. 

5. A judge at Nisi Prius has the power of fining a defendant for of Nisi Prius. 
a contempt committed by him in the course of addressing the jury. 

4 B. & A. 329. 

6. The ecclesiastical court has jurisdiction ratione loci over the Kcclesiasticttl 
order and proceedings of vestry-meetings held in a church ; and, there- Court, 
fore, where a rector had libelled, in that court, a parishioner for pre- 
venting him from presiding as chairman at such a meeting, a prohi- 
bition was refused. 3 B. & A. 241. 

7. A court of general gaol-delivery has the power to make an 
order to prohibit the publication of the proceedings pending a trial 
likely to continue for several successive days, and to punish disobe- 
dience to such order by fine. Service of an order of such court, 
calling upon the editor of a newspaper to answer for contemptu- 
ously publishing such proceedings,*’ at the office at which the news- 
paper was published, is good service within 38 G. 3. c. 78. s. 12., 
and the editor not having appeared, the fine was held to be pro- 
perly imposed upon him in his absence. 4 B. & A. 218. 

8. A justification in trespass stated that by. custom a court had. Borough court, 
from time immemorial, been holden before the steward and port- 

reave of a borough, or their sufficient deputy or deputies, and that 
a court was holden before C. i). the deputy of /f. iJ., who was then 
steward and port-reavc. Held, that upon this plea the two offices 
must be taken to have been compatible, and that the appointment 
of the deputy by the person holding both offices was sufficient. 

3 B. & A. 60. 

9* Upon a motion for a prohibition to the lord chancellor sitting rhan- 

in bankruptcy, it appeared that the assignees had seized us the pro- cfllor .silting in 
perty of the bankrupt a farm belonging to A. 7?., and had kept it a bunkniptcy. 
long time, and mismanaged it, and that the lord chancellor hud re- 
ferred it to the master to take the account between A,B. and the 
assignees in respect of such property and of its mismanagement ; 
and afterwards, upon his report, had ordered u certain sum to be 
paid to A. li, by the assignees ; the commission having previously 
superseded. Held, first, that the jurisdiction of the lord chancellor 
sitting in bankruptcy was not confined to the period during whicli 
the commission subsisted ; secondly, that he hud not exceeded his 
jurisdiction in ordering the master to take an account as to the mis- 
management, A'C. of the property ; nor in making the assignees per- 
sonally liable, beyond the funds in their liands, for such mismanage- 
ment ; held, thirdly, that the lord chancellor had jurisdiction over 
all effects taken under the commission, as well those of strangers as ' 
of the bankrupt, and over the assignees for all acts done by them 
in their character of assignees, by virtue or under the commission ; 
held| fourthly, that in cases where the lord chancellor liiM juris- 
diction generally, this court has no authority to revise his order ; 
held, fifthly, that no prohibition can be granted after the final order 
of the lord chancellor, unless there be an original want of juris- 
diction apparent on the face of the proceedings. QuarCf whether 
this court have authority to direct a prohibition to the lord chancellor 
sitting in bankruptcy. 3 B. & A. 123. 

10. An act of parliament created a court of requests in a city and c^urt of re. 

^ its quests for Batli. 
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iu libertiesi and gave it furisdiction over debt not exceeding Mf 
due from any person resimng within the city and its liberties to all 
persons residing within or without those limits. Held, that ^e court 
nad jurisdiction over causes of action without the jurisdiction, pro- 
vided the defendant lived within it. 3 B. & A. 210. 


COVENANT. 

1. Where if., being seized of certain real estates, conveyed part 
of them to the uses of the settlement at the time of his second 
marriage, and also covenanted with the trustees that he would, by 
will or otherwise, give and devise all other his real estates, and also 
his personal estate and effects whatsoever and wheresoever, to and 
amonast the children both of his first and second marriage, share 
and snare alike ; held, that this covenant was applicable only to such 
real and personal estate of which A* might die seised or possessed; 
and that it did not prevent him from disposing freely, during his 
life, of such part of his real estate as was not settled, or which he 
might acquire subsequently to the date of the settlement. 3 B. & A. 
531. 

2. Assignment of breach of covenant, in general words, although 
in the words of the covenant, held ill upon a demurrer to the de- 
fendant’s plea, because the assignment did not show any particular 
act of tlie plaintiff, or in what particular respect he had refused to 
act, which amounted to a breach of his covenant. Suclfbad assign- 
ment not cured bv pleading over a set-off of a demand (claimed in 
a different right from that in which the plaintiff, who was an admi- 
nistratrix, sued) to a declaration in covenant for unliqudated da- 
mages. 7 Price, 550. 

3. Breach of covenant assigned that the defendant, to wit, on, 
&c. and on divers, to wit, nineteen other days, between that day, 
&c. and Ac. ; plea, that the defendant did not, on the several days 
in the declaration mentioned, &c.; special demurrer. Held, that 
the plea was bad, as it took an immaterial- traverse, and tied the 
plaintiff down to prove breaches on all the particular days mentioned 
in the declaration. 8 Taunt. 190. 


CROWN. 

1. Grant of a liberty in a certain manor to A., who grants the 

manor with, &c. to the crown. The crown grants the manor again 
to B. with fill, Ac. liberties, &c. in, &c., in as full and ample manner 
as A, had it ; such re-grant passes nothing but what is expressly 
mentioned in words, as the subject matter of such grant, notwith- 
standing the words of reference to the former grant, which does not 
extend the operation of the latter beyond the, precise terms of the 
patent. 5 Price, 217. « 

2. A grant of a liberty, in a manor, of goods and chattels of te- 
nants in such manor attainted of felony, is confined to the goods, Ac. 
of felons being locally situate within the manor, and does not pass 
goods, &c. laying out of it. Semd/e, that if the words were in, of, 
or upon,” it could not be so extended. 5 Price, 217. 

3. If the words “ Ex certd scientd speciali gratid et mero motu%* 
reduce a royal grant to the rules of construction to which the giiants 
of private persons are subject, doubted. 5 Price, 217. 

^ 4. Stock 
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4. * Stock and money in the funds are not goods and dmttels, and 
do not pass by a grant of bona et caiatlafelonum* 5 Price» !217* 

5. Stock has no locaUty, except for purposes of probate and ad- 
ministration. It is a chose in action. 5 Price, 217* 

6. A grant of exemption from forestal duties does not pass tlio 
forestal rights from which those duties spring ; therefore, a grant of 
exemption from forestal duties does not give such a right to the 
grantee as will give him a claim to an allotment on the inciosure of 
commonable lands within a forest, in consideration of the forestal 
rights. 5 Price, 269. 

7. To forestal rights, there must be express words indicative of 
that particular purpose in the grant. Smiley such rights, properly 
so called, are not grantable to a subject. 5 Price, 269. 

8. A grant of a manor to if., with particular words of reference 
to a previous grant to J?., as with all liberties, Arc. &c. Ac. which 
B. had*’ — <Mn a full and ample manner as /?. held and enjoyed, 

&c. &c.’* is not sufficient to pass forestal rights which hod been 
granted to and enjoyed by i?., without express words. 5 Price, 269. 

9. A decision in eyre against a former grantee, and submitted to 
by him, if followed by conformable usage, is conclusive on tliose 
claiming under him. 5 Price, 269. 


CUSTOM. 

1. An usage for the landlord to pay a sum, in compensation to Of the dhtmc- 
the off-going tenant, for labour and expeuce bestowed by him in tion bctvrccn 
tilling, fallowing, and manuring arable and meadow land, according custom and 

to the course of good husbandry, the advantage of which labour '***‘8®* 
and expence the tenant could not otherwise reap, is a reasonable 
usage, and such practice being a mere usage of the neighbourhood, 
is not to be considered as a custom strictly speaking, and need not 
be immemorial. The declaration averr^, that the plaintiff had 
sowed divers, to wit twenty acres of land, with wheat and clover. 

Held, that this was, in substance, an averment that the land was 
arable. Tlie declaration also averred the manuring of ten acres of 
meadow land. Held, that this was, in substance, an averment, that 
part of the land was meadow land. 1 B. & B. 224. 

2. A custom that none but a freeman, or the widow or partner of Vali«l. 
a freeman, should sell by retail in a city or the suburbs, is valid in 

law. 4 B. & A. 438. 

3. A custom for the churchwardens of a parish to set up monu- Void, 
ments, Ac. in a church, witliout either the cousent of the rector or 
ordinary, is illegal. 1 B. A A. 508. 


DEBTOR AND CREDITOR. 

1. Plea to an action of covenant that plfuntifF agreed with defend- Composition 
ant, and his other creditors, to execute a composition deed, held between. 

ill on general demurrer. 7 Price, 604. 

2. ^ere a ereditor signs, seals, and delivers a composition deed, 
although he does not set the amount of his debt opposite to his name 
on the deed, yet he is bound, by the terms of the composition, to 
the amount of his then existing debt. 1 B. A A. 103. 

3. The. plaintiff agreed to take a bill of exchange, drawn by the 

VoL. Vll. * Z K defendant, 



700 


DECEIT. 


[Abikbnda* 


defendant, and accepted by payable to order, in satisfaction of 

a promiHsory note iur a much larger amount, on condition that the 
original note should revive if the bill should be dishonoured. The 
bill was dishonoured, but no demand was made on the defendant on 
the day it became due; and, on the following day, the defendant 
tendered the amount, which the plaintiff refused to accept, and sued 
on the original note. Held, that the plaintiff was not entitled to 
recover. * 8 Taunt. U77. 

4. Before the execution of a composition deed, it was agreed, in 
the presence of the surety for the payment of the composition, that 
It should be void unless all the creditors executed it. Ihe surety, at 
the same interview, afterward executed the deed in the ordinary 
way, M ithout saying any thing at the time of execution. The deed 
was then delivered to one of the creditors, m order that he might 
get It executed by the rest of the creditors. Held, that this was to 
be considered a delivery of the deed as an esciow, and that all the 
creditors not having executed it, the surety was not bound. 4 B. 
& A. m. 

5. The creditors of an insolvent agreed, by an instrument (not 
under seal ) that they would accept, in full satisfaction of their debts, 
twelve shillings in the pound, payable by instalments and would 
release linn fiom all demands, oik of the creditors, who signed foi 
the wlioli amount of his debt, held at the time, as a security (oi 
part, a bill of exchange, drawn hy the debtor, and accepted by a 
third person, the money due on this hill having afterwards been 
iniid by the acceptor, it was holden that the creditor might retain it, 
the agreement of composition not containing any stipulation foi 
giving up securities, and the effect of it not being to extinguish the 
original debt. 1 B. & A. 1. 

0. A* being insolvent, by agreement stipulated to assign his pro- 
perty immediately, the creditors consenting that the business should 
he earned on for their benefit until next Michaelmas, and that then 
the property should be divided amongst them, the insolvent as- 
signed his effects at the next Michaelmas , several of the crcditois 
who have signed this instrument, agreed that the business should he 
carried on, by the trustees, for a further time. Held, that a cre- 
ditor who liad signed the first agreement, but who had not in any way 
concurred in the second, could not maintain an action, the insolvent 
foi a debt existing at the tune of the first agreement. 1 B. & A. 46. 


DECEIT. 

By misrepre. 1. An answer to inquiries lespecting a third person’s character and 
wnuuui., responsibility, that the party inquired of would give him credit for 
any thing he wanted, does not warrant or support so general an 
inuendo as that he (the person referred to) believed such thud person 
was a man in good circumstances, and fit to be trusted with goods 
on credit. Noi will proof of such a representation of the character 
and circumstances of another without fraud, support an action for 
damages, although it was also proved that the person so spoken of 
had been then recently discharged under the insolvent act, and that 
thfe defendant knew it. 6 Price, 36. 

^2. ’Ihc Court arrested that jiistment after a second verdict given 
for the plaintiff in such a case, upon a new trial granted on the same 
objcitioiis, VI/ that the iiuiendowas not warranted by the words, 

and 
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and that the action could not be maintain^ unless it were, 7 Price, 

5M. 

S. If a person who is asked by a tradesman respecting the ciicum- 
stances and credit of another, tells him that he has been paid a debt 
due to himself from such person, and that he was ready to give him 
credit for any thing lie wanted : that representation would not be 
sufficient to support an action for a deceitful misrepresentation of 
such person’s circumstances, whereby the tradesman was induced to 
give him credit, although such person had been before that time 
discharged under an insolvent act, and the defendant knew it, but 
did not mention it. Such a colloquium will not support an inuendo 
that a defendant means thereby that such person was in good cir- 
cumstances, and fit to be trusted generally with goods on credit. 


DEED. 

1. To debt on bond conditioned, tliat the defendant should not Relative to the 

open a shop within a certain distance of promises demised to him by discharge* or 
the plaintiff, the defendant pleaded the leave and licence of the ‘‘f* 

plaintiff. Held, that such plea was bad on general demurrer. 8 

Taunt. 31. 

2. By deed a mortgagee conveyed to the mortgager the legal Rolntivc to ilu? 
estate, upon being paid the mortgage money, and the latter recon- ttvoul<iiu*e oi. 
veyed it to trustees for the purpose of securing an annuity at the 

time of the execution by tlie mortgagee : there were several blanks 
in die deed, but not in that part "which affected him. The blanks 
left were for the sums to be received by the mortgagor from the 
grailtces of the annuity, and were all filled up at the time of the ex- 
ecution of die deed by the mortgager, hut several interlineations 
were made in that part of the deed after the execution by the mort- 
gagee. It was held, that the deed was not therefore void, hut ope- 
rated as a good conveyance of the estate from the mortgagor to tlie 
trustees fur the payment of the annuity. Held, also, that it was not 
incumbent on the plaintiff', in ejectment brought on this deed, to 
prove that the annuity was duly enrolled. Held, also, that the 
tenant iu possession was not competent to prove tliat the witness, 
and not the defendant, was the possessor of the land. 4 B. & A. (>72. 

3. A deed of bargain and sale enrolled under tiie statute, field to iMiadingn r<>Ia, 
have been rightly enrolled as of the day when it was brought into the tiw ti». 
inroluient office, although delivered to a porter in attendance there 

af\er office hours, and not minuted by the clerk, or, in fact, received 
by him till two days afterwards. The endorsement by the clerk of 
the enrolments of the day of the enrolment by way of date, is u 
part of tlie record, and cannot be averred against, nor is evidence 
admissible to show that it was enrolled on some other day, and that 
although the date be written on an erasure. 3 Price, 495. 


DEVISE. 

1 . Probate in the court of the archdeacon of Sudberrji/t to whom the IVobatc. 
bishop granted full power to prove the wills of all persons declased 
witliin tlie archdeaconry, was held good, the testator having died 
within the said archdeaconry, although he was possessed of a term of 
years, in lands lying within anotlier archdeaconry in the same diocese. 

119. 
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Devisee. 2* A dcvbicc in fee may by deed, without matter of record, disclaim 

the estate devised. 3 B. & A. 31. 

Construction of. 3. A. devised lands to G. H. the eldest son of «/• i/.i for life; remin- 
der to his issue: remainder to S* H», the second son oft/. Jf/., for life, 
remainder to his issue ; remainder to J, H., the third son of J, //., 
for life; remainder to his issue; with diver remainders over. J. i/. 
was the second son, and *S. //• the third son of J. H, Held, that H. 
became entitled on the death of G. //. w'ithout issue. 8 Taunt. 306. 
Rcvoraiion of. 4, A testator being angry with one of the devisees, named in his 
will, begun to tear it with the intention of destroying it, and having 
torn it into four pieces, was prevented from proceeding further, partly 
l)y the efforts of a by stander, who seized his arms, and partly by the 
entries of the devisee : upon this he became calm, and having put by 
the several pieces, he expressed his satisfaction, that no material part 
of the writing had been injured, and that it was no worse. Held, that 
it was on these facts properly lefl to the jury to say, whether he had 
completely finished all that he intended to do for the purpose of de- 
stroying the will; and the jury having found that he haa not, tlie court 
refused to disturb the verdict, and supported the will. 3 B. & A. 489. 

5. Where a testator having devised copyhold lands to A. for life 
with different remainders over, and having surrendered them to the 
uses of his will, afterwards, in contemplation of marriage, conveyed liis 
estates to their heirs to secure a jointure to his intended wife, and sub- 
ject to a term of 99 years, for that purpose, to the use of himself in 
fee, and subsequently surrendered his copyhold lands to these u^e^. 
Held, that this did not amount to a total revocation of his will, but 
that the devisee took the copyhold land subject to the charge created 
by the settlement. 3 B. & A. W2, 

What 6. A. devised all his hereditaments to his sister £. T. and to her 

with rvHpcct to daughters, A, S» and jF. 2. their heirs and assigns, equally to he 
quantity. divided between them as tenants in common, for and during the life 
of 2 \ and after her death he devised the third part, so devised 
to his sister for her life as aforesaid,” to A. 8. and 2 \ in fee; held, 
that all the estate passed under his will, and that the daughters A. 8. 
and F. T, took a fee in two tltirds, with a remainder in fee in the other 
third part, after the death of the mother. 1 B. & A. 137. 

7. Devise of all my IhUon Fcrri/ estate, and all the land, &c. of 
wliich it consists, and then all my P, L, estate, which, as well as my 
/?. F. estate, lies in the county of G. Held, that the former devise 
was not confined in the county of G. but extended to all that was 
usually known by the name P, F, estate, althou'gh part of deviser's 
estateVas situate in the parish of P. F. in the county of G. 1 B. & 
A. 550. 

What passes 8. A testatrix, after charging her estate with the payment of an 
with respect to annuity, devised the same to G. 8. his heirs and assigns for ever; but her 
quality. desire was, that G. 8. in his life time should convey the 

estate to some charitable uses, the choice of w'hich was left entirely to 
his discretion, and, subject to this, G. 8. was to enjoy the estate to his 
own use* for his life. Held, that this was a devise void by 9 G. 2. c. 
36. by which act, the estate given, and not merely the trust, was made 
void, and that the legal estate upon the death of the deviser for life, 
descended on the heir at law. By the codicils of the will certain 
legacies bequeathed, charged upon the estate, and a power was 
given to G. 8. (who was also named executor) to cut down timber to 
pay them, and interest was directed to be paid by him to the legatees 
after the expiration of two years. Held, that tlie personal charges 

could 



AodskdaO devise. 709 

couJd not raise by implication the express estate for life, given to G. S, 
by the wil]| into an estate in fee. *2 B. & A. 711. 

9. Where a testator bequeathed all his houses and premises in JV. 
to his wife for life, and at her decease to go to his eldest son, or sur- 
viving sons, and in lack of sons, to daughters, and his copyhold land 
at L. to his eldest son, and in cose of his decease to the eldest, and so 
on in rotation, and in lack of sons to daughters, and directed his per- 
sonal property to be equally divided among the remaining children : 
held, that the son, who at the death of the testator, was the eldest un- 
der the will, and as heir at law, took a fee in the premises at fT. subject 
to his mother’s life estate, and a fee in the copyhold land at X. 4* B. 

&A.574. * 

10. A devise of “ my freehold estate, consisting of SO acres of 
land, more or less, with the dwelling house, and all erections on the 
said farm, situated at Sudburry Harronsy in the county o^ Middlesex,* 
passes an estate in fee simple. 1 B. & B. 72. 

1 1 . A devise to H. H. for life, and from and after her decease to 
such child or children of her body, as shall be living at her decease; 
and in case she shall have no such child or children living at her 
decease, or such child or children shall happen to die before he, she, 
or they, shall attain the age or ages of eighteen years, or be married,” 
devise over to a stranger in fee. Held, to give to the child of //. If. 
who should survive the mother, a fee simple notwithstanding there 
being no words of inheritance in the devise. A fine sifr cognizance dc 
droit, levied by the husband of one of the daughters of //, [{. to the 
husband of another of her daughters, to the use of the husband of the 
former, in pursuance of a feoffment with livery of seisin indorsed, is not 
of itself a bar by estoppel to a recovery of the premises by the other 
daughter of H. H. in an action of ejectment, against persons claiming 
under the conusee. 6 Price, 179. 

12. Devise to trustees, their heirs, executors, administrators, and 
iwsigns in trust, to let the freehold estate for any term they thought 
proper, at the best improved yearly rent, to pay one-third ofthe rents 
of the freehold estates to his wife for life, and one-third of the per- 
sonalty to her absolutely, and then to lay out the other two-thirds of 
the personalty in the funds, and to pay the dividends and the rents of 
two-thirds of the freehold estates, and after the death of the wife, the 
other third of the rent of the freehold estate to his daughter for her 
own se])aratc use, and after her death, the freehold estates and two- 
thirds of the personal estate to the daughter’s children, to be equally 
divided amongst them, and to be paid them at the respective ages of 
twenty-one years; and if his daughter died, w'ithout leaving issue, then 
his freehold estates to his wife for life, and after her death to his heir 
at law, as if he had died intestate. Held, that the trustees took in 
estate in fee, and upon the death of the widow, who w^as the surviving 
trustee, the legal estate descended to the daughter, and upon her 
death without issue, vested in the heir at law ex parte materna, 2 B. 

A A. 84. 

13. Devise of the interest of all my land property, whether houses, 
hank stock, or cash, after discharging my debts, to my w'ife, and after 
her demise, to my brother IVl for lift, but not to cut, fall, or destroy 
any thing of the estate; and after his decease, into my sister C.’s family, 
to go in heirship for ever. Held, that the real estate passed in 
entiraty to the eldest son and heir of C. in fee. 5 M. & S. 126. 

14. A testator devised a particular estate by name to T» W. his 
heir at Jaw, and then devised to IL W. all the residue of his lands to 

Z z 3 he 
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be kept in the name and family of the ad long as can be: held, 
that H. IV • took an estate of inheritance. 1 B. & A. 518* 

15. Devise to W. one of the sons of my sister, A. W. before mar- 

riage, from his natural, and from and after his decease to the heirs of ^ 
the body'of W. lawfully issuing in such shares as by deed or will, ' 

shall appoint, and for want of such appointment, to the heirs of the 
body of W, lawfully issuing, share and share alike, as tenants in com^ 
mon, and if but one child, the whole to such child, and for want of 
such issue, to my right heirs for ever: held, that W* and his children, 
who were bom after the death of testator, took only estates for 
life. 5.M.&S. 95. 

16. Devise to M. H. her heirs, &c. for ever ; and in case M. H* shall 
happen to die and leave no child or children then to J. B, and her 
heirs for ever, paying the sum lOOD/* to the executor, or executors of 
M. //. or to such persons as M. II, by her will shall appoint ; held, 
that the words child or children” were here synonymous with 

issue,” and that this was not the devise of an estate tail to M, H. 
but of an estate in fee to M, H, with a' good executory devise over to 
1, B, in case M, H, died leaving no issue living at her death. I B. 

A A. 713. 

• 17.“ Trust ns aforesaid.” Held, that the trustees and the survivors 
and survivor of them, and the heirs of the survivor, took only an estate 
for the life of the daughter in the remaining estates at F, and else- 
where. 3 B. & A. 537. 

18. A testator by his will devised all his real estates in several 
parishes, to trustees, their heirs and assigns for ever, upon trust to 
to sell his estate at II, to pay his debts, and in case it should not be 
sufficient then as to his estate at F, upon trust, to sell that also to 
make good liie deficiency ; but in case it should not be necessary, then 
as to his estate at F, and his other remaining estates in trust to receive 
the rents and profits, till his daughter came of age, and tlien to pay 
such of the rents and profits as had not been applied to her mainte- 
nance and education, together with the surplus money arising from the 
sale of his estate at F, if it should be sold, to his daughter, upon coming 
of up, and from that period, to the use of the trustees, for the life of 
liis daughter, and after her death to the use of her children ; and by a 
codicil to his will, in which he made an alteration as to the trustees, 
the testator devised his estates to the new trustees therein named, and 
to the survivors and survivor of them, and the heirs of such survivor, 

** such estates as aforesaid in devise of certain freehold and copyhold 
lands, and messuages at H, W, and jS. to trustees, to the use of de- 
visor’s daughter, E, A, P, for life, and after her decease, then to the 
use of the issue of her body, lawfully begotten, and in default of issue, 
or in ckse none of such issue lived to attain the age of twenty-oneyears, 
then as to the lands at H, over to devisor’s brother, for life, and after 
his decease, then to the use of the heirs, of his body, and in default of 
issue, qr in case none of such issue lived to attain the age of twenty- 
one years, then to devisor’s brother, H, for life, and after his issue, 
then to devisor’s sister her heirs and assigns for ever; and as to the 
lands at W. upon the death of E, A. P, without issue, or if issue, they 
should not live to attain the age of twenty-one years as aforesaid, to 
his brother //., his heirs and assigns, and after Uie death of £. A. Pm 
without issue as aforesaid, all the messuages at S, to his sister her 
heirs and assigns. Held, that E, A. P. took an estate for life m the^ 
premises. 1 B, & B. 4>84. 

19* Devise to B* F, (having no children at the time of Uie testator's 

death) 


Estate ttiecu- 
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'death) for life; remainder to tlie << second, third, fourth, and tory, contln- 
all and every other, the sons of B. F. (except the first or eldest gent, and 
son)” successively in tail male, with remainder over to F, 5. his con- 
tingent only till B, F. have two sons born both living, not till his 
death. As soon as B» F. had two sons in esse^ at the same time, it then 
became vested, not to be divested by any subsequent changes in the 
family of B. F. * Therefore where B* F. had several sons, some of 
whom were in esse together, and they all afterwards died without 
issue, except the ^ungest, who alone was living at the father's death, 
such son was held, not to be tlie first or eldest son, within the mean- 
ing of the exception introduced into the devise : for he took a vested 
interest in remainder, when he became the second son of his father, 

(living an elder son) which interest would vest in possession on his 
lather’s death, notwithstanding he should then have become his 
lather's only son living, by the death of his brothers, for, their deatli 
did not divest his vested interest. The exception introduced into the 
will does not afford such a plain indication of the testator’s intention 
that the devise should pass from a younger son of B. F., in the event 
of his becoming the eldest or only son, as to give it that effect in legal 
construction. 6 Price, 4*1 . 

20. A testator, having three sons, devised ns follows : I leave the Cross remain- 
IVithy Stakes Fam^ with the appurtenances, to my two youngest sons, den*. 

John and George, ecjually between them, Share and share alike ; and 
1 entail the said farm on the male heirs of John and George, being born 
in wedlock, there being no devise over it. Was held, that cross re- 
mainders could not be raised by implication, and that on the deatli of 
George, without issue, his moiety went to the heir at law. 3 B. & A. 

425. 

21. One devised to his daughter, then under age, an estate in fee, Kiitatc condi- 
and if she died under the age of 21 years unmarried, and without Uonal. 
leaving lawful issue, then to his wife m fee ; the daughter married 

and died under the age of 21 years, without issue, but left her husband 
surviving her. Held, that the devise over did not take effect, as, by 
the words of the will, it was made to depend on the happening of the 
three events, dying under 21, dyiug under that age unmarried, and 
dying under that age without issue. 2 B. & A. 441. 


DIEM CLAUSIT EXTREMUM. 

1. Proceedings by prerogative process arc not within the 4 Anne, Proceidings. 
c. 16. notwithstanding the 24 sect. 5 Price, 621. 

2. Plea by an executor of money paid for expences of his testator’s 
funeral, and for proving the will amounting to 70/. and no assets ex- 
cept, Ac., which were not sufficient to pay and satisfy said expences. 

Held bad, as against the crown on a writ of diem clausit extremum 
against the estate of the deceased crown debtor, on general demurrer, 
such a plea not being perfect either as a plea of retainer or plene ad- 
ministravit, or issuable in that form, and wanting necessary averments 
as that the sum laid out as alleged was reasonable, and that the exe- 
cutor had retained his own debt. 5 Price, 621. 

. S. The statute of limitations may be pleaded to a scire facias issued 
by the crown against the drawer of a bill of exchange in the hands of 
the crown debtor, and which has been seized by the sheriff under an 
inquisition .on the. prerogative process. Such a plea held good, on « 
demurrer. 6 Price, 24. 

Zz4 DISSEISIN. 
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DISSEISIN- 

wiiAt if hot L A lease by a stranger, and entry by the lessee, is not a 
. disseisin in fact, without an entry by force or an avowed intention to 
disseize- 3 P^ice, 575. 

MHcdlsncoui. 2. A jprevious deed operates by way of estoj^l^ by matter in wriU 
ing, against a subsequent act of disseisin. So does acceptance of rent 
by matter in pais. S Price, 602. 


DISTRESS. 

Fof rent 1- If a landlord distrain inter alia his tenants* cattle and beasts for 

the plough, for rent arrear, and it turn out after the sale (judging by 
the result) that there would, in point of fact, have been sufficient to 
satisfy the rent due and expences, without taking or selling them, 
such a distress is not thereby proved to be an illegal distress, and con- 
trary to the statute 51 H. 3., if there were reasonable grounds for 
supposing (from the appraisement of proper and competent persons, 
made at the time of the taking,) that, without taking the beasts of the 
plough, there would not have been sufficient to have satisfied the rent 
and expences when sold. Semblcy that there is no order required by 
law to be observed on the sale of such goods, as that the beasts of the 
plough should be postponed to other good ; nor is it therefore a cause 
of action that the beasts of the plough should be sold before the other 
goods are disposed of, where the distress itself was not wrongful. 
6 Price, 3. 

2. The stat. 11 G. 2. c. 19. empowering landlords to follow 
goods fraudulently and clandestinely carried off the premises within 
thirty days, applies to the goods of the tenant only, and not to those 
of a stranger; wherefore a plea, justifying the following goods off the 
premises, and distraining them for rent arrear, must shew that they 
were the tenant’s goods. 5 M. A S. 38. 

3. A reasonable time, after the expiration of five days from the 
time of distress, is by law allowed to the landlord for appraising and 
selling the goods distrained. 4 D. dr A. 208. 

4. A tenant whose standing corn and growing crops have been 
seized as a distress for rent, before they were ripe, cannot maintain 
an action upon the case, under 2 W. & M. s. 28. c. 5. against the 
landlord or his bailiff for selling the same, before five days or a rea- 
sonable time have elapsed after the seisure, such sale being wholly 
void- 3 B. & A. 470. 

5- If a tenant, on whom Ids landlord have distrained for rent, give 
a promissory note for the amount, jointly with another person, to re^ 
lease his goods, and a subsequent distress be made on him for arrears 
of rent accruing due after the period to which the note referred, the 
produce of the sale of such latter distress must be applied in discharge 
of the note. Tlie landlord cannot apply it in discharge of the subse* 

S uent rent, and then sue the person who joined in givmg the note for 
le former rent. 3 Price, 572. 

6. Action for use and occupation. Plea that plaintiff, before, action, 
took and detained, as a distress for the rent, goods of value sufficient 
to satisfy the same. Held, on special demurrer, tliat this plea was 
bad, for not shewing that the rent was satisfied. 1 B. & A. 157. 

14 
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EJECTMENT. 

1. If one of two tenants in common of reversion levy a fine of the llelitive td 
whole, such fine does not require an actual entry by the other tenant entry. 

in common to avoid it 1 B. & A. 85. * 

2. Where a long period had elapsed alter judgment signed, and no llclaiive to the 
delays had been interposed by tlie defendant in the mean time, the Uci laration. 
court will not permit tne term in the declaration of ejectment to be 

enlarged for the pu^ose of the plaintiff's suing out a scire facias^ in 
order to revive the judgment and take out a writ of possession. 2 B. 

& A. 773. 

3. A patent for improvements in the construction of ship's anchors, Relativu to -the 
windlasses, and chain cables, cannot be supported, unless there is appearance. * 
novelty in each invention ; and therefore, where it turned out that 

there was no novelty in tlie construction of the anchors, it was held 
that the patent was wholly void. ^ B. A A. 541. 

4. The court will not stay the proceedings in an ejectment until the of staying and 

taxed costs of a suit in equity, brouglit by the same party for tlie re- setting asido 
covery of the same premises, are paid. 3 B. A A. 602. procewlings. 

5. Where a defendant, on being served with a declaration in eject- between land- 
ment, assented to the character of tenant in possession, and afterwards lord and 
appeared and pleaded ; held, that it was quite sufficient evidence for tenant. 

a jury to find that he was Uie tenant in possession, although it also 
appeared that he was in the situation only of a servant, and managed 
the business for the real owner on the premises. 2 B. A A. 371* 

6. The court refused to set aside the verdict in ejectment, on tlie Miscellaneous, 
ground that there was a variance between the description of the pre- 
mises in the Nisi Prius record (upon which the plaintiff recovered) 

and the issue, it not being stated how the premises were described in 
the declaration delivered. 2 B. A A. 472. 


ERROR. 

1. A plaintiff in error in the Exchequer Chamber is not confined to or procecdiiiga 
the taking out one rule in each term, but may proceed as quickly as in error. 

he pleases. 1 B. A B. 51 4. 

2. This Court will not reverse a judgment of the Courts below, 
merely on the ground of the defendant in error not appearing, with- 
out going into the errors assigned. 4 Price, 46. 

S. Several years having elapsed after judgment obtained, plaintiff When a suiicr* 
brought an action upon the judgment, after judgment had been signed. ^ 

In this action, the defendant sued out a writ of error upon the first 
judgment. Held, that the plaintiff might, notwithstanding, take out 
execution on the second judgment. 3 B. A A. 275. 

4. Service of notice of the allowance of a writ of error (bail in error 
not having been put in), on the tipstaff having brought the defendant 
in custody into court (where the notice of the allowance of the writ 
was tendered to him), for the purpose of Ids being charged in execu- 
tion, is not sufficient to give it the effect of a supersedeas, so as that 
the defendant may apply for his discharge after having been charged 
in execution. It should also be served on the plaintifi^’s attorney. 

Had bail in error been perfected, it might have been ground for a spe- 
cial application to the court to discharge the defendant out of cus- 
tody. 4 IVice, 289. 
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5. The defendant’s bail in error ought to have justified on the 26th 
November ; but, being too late, the court permitted them to justify 
on the 27th. A habeas corpus^ returnable on the 27th, had issued to 
the Warden of the Fleet to bring up the body of the defendant, in 
order to charge him in execution ; but the court held, that the operation 
on the hf^eas corpus was suspended by their permission ; and bail hav- 
ing justified, in pursuance of such permission, discharged the defend- 
ant. 8. Taunt. 126. 

6. Where defendant, a prisoner, after the issuing the writ of ha^ 
teas corpus for bringing him up to be charged in execution, sues 
out and obtains the allowance of a writ of error, he cannot be charged 
in execution, but must be remanded to his former custody. 1 B. & 
A. 676. 


ESCAPE. 

On mshne L An attachment for non-payment of money, is in the nature of 
process. mesne process, and where the party had been taken, and permitted to 

go at large, and returned again into custody, and continued in cus- 
tody at the return of the writ, it was held, that the sheriff was not 
liable to an action for an escape. 2 B. & A. 56. 

2. 'fhe sheriff having a writ against G» B. arrested M. B. who was 
the real debtor, and at the time of contracting the debt, had rq)re- 
sented himself as B> Held, that the sheriff having been infoniied 
of these circumstances while he had the real debtor in his custody, was 
not bound to detain him, and therefore that an action would not lie 
against him for an ecape. 1 B. A A, 647. 


ESTATE. 

Relative to the L Wlicrc A,, in a conveyance to uses, settled an estate for life on 
limitations of. himself, and remainder in tail to his issue, with an ultimate limitation 
to the'^heirs of R, *S. in fee, and at the time of the settlement, A. was 
himself the right heir of R,S, Held, 'that this ultimate limitation 
was void, and the estate of A, without issue descended on his heirs 
general. 2 B. A A. 625. Held, also, that it was not competent to go 
into the intention of the settlor apparent from the recital, in order to 
explain the words of this limitation, they being words of plain and 
well known import. Ibid. 

Relative to con- 2. A. being possessed of a term of years, demised his whole interest 
dilions annexed to B., subject to a right of re-entry on the breach of a condition, 
to. Held, that A, might enter for the condition broken, although he had 

no reversion. 2 B« A A. 168. 


ESTOPPEL. 

When the ^ verdict obtained by the defendant in a former action, and which, 
truth appears, if pleaded in bar, would be an estoppel when given in evidence under 
the general issue, is not conclusive against the plaintiff, but only evi- 
dence to go to the jury. 2 B. A A. 662. 


EVIDENCE. 
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.EVIDENCE. 

1. The fact of a tenant for life, not having been seen or heard of F^umpdve. 
for fourteen years, \fy a (person residing near the estate, although not 

a member or his family, is^rimd facie evidence of tlie death of the 
tenant for life. 4 B. & A. 433. 

2. Evidence of deficiency in a fish curer's stock of fish salt, and of 
his cart being found in the act of carrying salt from his herring hang 
under a misrepresentation of the contents, and other suspicious cir- 
cumstances, having been left to the jury to say whether he had deli- 
vered salt to a person not being a fish curer, contrary, &e. Held, to 
have been properly so left, and to be sufficient to sustain a verdict for 
the crown on such a charge. 4 Price, 237. 

3. The law always resumes against the commission of crime, and 
therefore where a woman, twelve month's after her first husband was 
last heard of, married a second husband, and had children by him. 

Held, on appeal, that the sessions did right in presuming nrimd facie 
that the first husband was dead at the time of the second marriage, 
and that it was incumbent on the party objecting to the second mar- 
riage, to give some proof tliat the first husband was then alive. 

2B.dr A; 386, 

4. In the proof of a pedigree, the dyin^ declarations of A. os to Hcanay. 
the relationship of the lessor of the plaintiff to the person last seized 

are not receivable in evidence. 4 B. A A. 53. 

5. An entry in the public books of a corporation, is not evidence 
for them, unless it be an entry of a public nature. 3 B. & A. 142. 

6. Where on trespass for pulling down a wall, the issue was, 
whether certain common land was the soil and freehold of the lord of 
the manor, on which the plaintiff was entitled to a right of common 
or the soil and freehold of the plaintiff. Held, that leases of minerals, 

&c. granted by the lord to other persons in other parts of tlie unin- 
closcd waste land were not receivable in evidence, unless it was first 
shown that the locus in yuo formed part of one entire waste, to which 
those leases were applicable. 2 B. & A. 554. Held also, t]^t the 
cfiect of such leases, if received, would only be to prove that the lord 
was entitled to the minerals under the locus in quOf and not to the 
surface. Ibid. 

7. On an appeal, the respondents, in order to prove the fact of the 
delivery to them of a certificate given by the appellants, acknowledg- 
ing the pauper to be their settled inhabitant, produced an old book 
from their own parish chest, in which was an entry of that fact jn the 
hand writing of a former parish officer. Held, that such evidence 
was inadmissable. 2 B. A A. 185. 


EXCISE AND CUSTOMS. 

1. Plea of scire facias on bond, conditioned to take out the bonded Bonding goods, 
goods within the year, or pay the duties at the end of the year ; that 
Uie defendant had paid, and did pay, the duties answering to the 
tenor and effect of the writing obhgatory: republication that the 
goods were not taken out of the warehouse within the year, and that 
the duties were-not paid at the end of the year. Rejoinder, that the 
duties were paid after the end of the year, and before the issuing of 
the scire facias. The rejoinder held bad on demurrer. 6 Price, 




Of informations 
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2. The court will not order a bill of particulars of the charges 
meant to be relied on to an information for arrears of duties to be fur- 
nished by the attorney-generali or other officer of the crown, or any 
measure of a similar nature, although the charges cover a space of 
thirty years, and the defendant have conducted ^his business at two 
separate brewhouses, at a distance of 20 miles from each other at 
Icasti unless the defendant furnish the most satisfactory ground for 

such an application. 5 Price, 386. Tlic court will not suffer an ap- 
plication of this nature to stay the trial, and in the present case they 
permitted the attorney-general, notwithstanding a rule was granted 
to show cause, to give notice of trial in the mean time. Ibid. 
Quare, whether on a strong case satisfactorily made out, the court 
would not interfere on a qualified application to assist a defendant to 
a certain extent ? Ibid. 

3. No appeal lies to the sessions from a conviction for selling ale 
without an excise license, under 48 G. 3. c. 143. s; 5. 4 B. dr A. 519. 


EXECUTION IN CIVIL CASES. 

1. Two writs at the suit of different plaintiffk, were 

issued against one deVenuant; the goods were not more than sufficient 
to satisfy the first execution ; the officer under the second writ con- 
tinued in possession until the goods were sold by the sheriff ; the de- 
fendant then obtained a rule for setting aside the first execution, and 
pending that rule there were conferences between all the parties: the 
rule, however, was made absolute, and the sheriff was ordered to pay 
to the defendant the proceeds of the levy ; the sheriff having so paid 
the money, without having applied to the court for relief, and without 
having given any notice to the plaintiff ; in the second execution was 
held, liable to him for tliat amount in an action for a false return of 
nulla bona, 3 B. & A. 95. 

2. Hie court will not interfere to stay execution on a judgment re- 
covered ill trover against a defendant, till the plaintiff* shall do any act 
however reasonable to make the defendant a title to the subject mat- 
ter of the action : they have no jurisdiction to do so. A rule for that 
purpose discharged with costs. 4 Price, 291. 

3. Where a defendant taken on a ca. sa, is discharged out of custody, 
by consent of the plaintiff, the debt itself is extinguished, and there- 
fore a promise by a third person to pay that debt on condition, or 
that discharge is an original promise, and not within the 29 Car. 2. 
c. 3. s. 4. 1 B. & A. 297. 

.4. Where A, mortgaged land with a wind-mill on it, built chieffy of 
wood; the deed containing also a bargain and sale of the mill : held, 
that it could not be taken in execution, by a creditor of A* though 
A. remained in possession. 1 B. & B. 506. 

5. The statute .‘)6 G. 3. c. 50., although passed for the purpose of 
general good, and public benefit in promoting good husbandry, docs 
not extend to bind the crown : therefore sales of goods seized under 
prerogative process are not w ithin it, and the sheriff must sell uncon- 
ditionally. Nor can tho sheriflf sell cro])s as subject to tithe, he must 
sell without any qualification. 6 Price, 94. 

6. The sheriff* under seizes a lease, and sells the term before 

the writ is returnable, but does not execute the assignment to the 
vendee till a subsequent period. Held, that this was a \bM assign- 
ment. 1B.&A.230. 
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V. A trust created by a defendant in favour of himself, and another Kelative to tlie 
person, is not a trust within Car. 2. c. 3. s. 10., that clause bdng 
confined to cases ivhere tife trustees are seized or possessed in trust 
for a defendant alone, and not jointly with another person. 4 B. & A. 

684. 

8. The shcrifTs return to an ele^H stated that he had delivered an 
equal moiety of an house. Held, that this return was void for not 
setting out the moiety by the metes and bounds, and that the objec- 
tion might be taken at nisi prius to an ejectment brought upon the 
degU. 1 B. & A. 40. 

9. A writ of extent binds from the teste, and such property as bills UeUtive to the 
of exchange, is bound, while in the custody of the debtor. 5 Price, extent. 

428. 

10. A special indorsement doc.s not transfer property in bills of ex- 
change till delivery. .5 Price, 428. 

11. It is the sheriff's duty, on an immediate. extent, to seize goods 
which have alreatly been taken in execution under a fieri facias at 
the suit of a subject if not actually sold, although the judgment on 
which fieri facias issued, was not only obtained, but the goods had 
been seized under it before the crown process was sued out : the pro- 
vision of the latter part of 74 sect, of the 33 H. 3. applying, as this 
court holds, only to cases where the goods of the clebtor are not 
only taken in execution but sold, the property in them not being 
altered till then, and that until the property be altered and transferred 
absolutely from the debtor by sale and delivery, the crown's ex- 
ecution is to be preferred, even where process is awarded after, Ac. 

(as above). (> Price, 114. 

12. A factor to whom goods have been sent for sale, and who has 
accepted bills of exchange drawn on him by his nrincipal to the 
amount of their value, has a lien on such goods, ana the purchase- 
money, available against the crown, where the goods or money have 
been seized by the sheriff under an extent against the principal for a 
debt due to the crown, 6 Price, 369. 

13. The court will not grant a new writ of extent, the date of the 
former tested several years before (between eight and nine in this case), 
on the ground that the defendant has been since found to be further 
indebted to the crown, and to have had at the time of issuing, the 
first extent property, not then known to belong to him, and though 
his goods and chatties seized and sold under that writ, produced only 
as much as would satisfy but a very small part of the owner’s original 
debt. But anew writ of present teste should be issued, which may be 
done at any time on application to a baron, where, while the crown debt 
be unsatisfied, the aefendant becomes possessed of newly-acquired 
property. 7 Price, 238. 

14. Where goods had been seized under a fieri facias^ part of them 
sold on Saturday, and the remainder on Monday, an extent tested on 
the Monday was put into the sheriff’s hand at six o’clock after the 
goods had been delivered to the purchasers, and the money received 
by the sheriff. Held, that the execution was executed, and that the 
party who issued the fieri facias might recover of the sheriff*, in an 
action for money had and received, the money levied under the sale. 

1 B. A B. 370. 

15 . Where orders have been sent by an insolvent merchant, to his 

agents abroad, to hold balances in their hands at the disposal of cer- 
tain persons named by him, who are, in point of fact, appointed 
trustees for his general creditors by a deed, termed a deed of inspec- 
* tion, 
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tion, in i^hich he relinquithei all claim to his business, but agrees to 
conduct it to the winding up on their account aa their agent. Held, 
not to protect bills of exchange transmitted by such forei^ agents, 
made payable to the insolvent, to satisfy balances due to him in their 
hands, from a creditor not a party to the deed, on whose behalf the 
sheriff has seized the bills, under an extent whilst in his possession, 
and unindorsed against such a proceeding resorted to after the ar- 
rangement, although the foreign agents have acceded to such arrange- 
ment, because, for want of a specinc appropriation of the bills, and an 
express consideration quoad those particular bills being shown 
to have been the foundation of their being assigned to the trustees, 
and they were held to be the property of the insolvent merchant, not- 
withstanding the arrangement, and therefore lawfully seized. 4 Price, 
258. . . 

16. A parcel made up by a banking house, sealed and addressed to 
another banking house, containing cash notes and cheques of the 
latter, and bills ofiexchange, specially indorsed to the former, to make 
up a balance due from them on their general account, and deposited 
on the 3d July^ after the bank was shut with a woman servant left in 
care of the banking house, to be given to the postman in the morning 
of the 4th, who was in the habit of calling for such parcels before 
banking hours. Held, to be scizable under an extent in aid, tested 
2d July^ returnable 6th of Novmbert on special demurrer to a plea 
stating those facts, and tendering issue on the property, and that 
although the inquisition finding the debt due to the debtor of the 
crown, debtor was not taken tiU the 4th of November following. Be- 
cause such circumstances do not amount to a delivery of the parcel 
to the persons to whom it was addressed, or their agent, and therefore 
confers no right of property. Aliter^ if delivered to the postman. 

5 Price, 428. The contents of such a parcel while remaining in the 
banking house under such circumstances, remain there at the risk of 
the bankers who made it up, atid is still subject to their control. Ibid. 
It is sufficient, in such a case, if the defendant traverse the property 
in the debtor, to the crown's debtor < at the time of the seizure or of 
taking the inquisition,” and it is not necessary to say, “ at the time of 
the issuing of the extent. Ibid. 

17. Where the crown debtor has debts due to him jointly with 
others who are not debtors to the crown, and would therefore not be 
entitled to the crown process, an extent may issue for such joint 
debts. 5 Price, 447. 

18. The doctrine of the crown process having priority where it 
bears teste on a day subsequent to a subject’s execution on a Ji.Jn, 
under which the sheriff has seized, applies to bases of extents maid. 

6 Price, 144. 

19. The statute 59 G. 3. enacting that extents in aid shall not be 
sued out and prosecuted in certain cases, does not extend to the pro- 
secution of such extents where they have been commenced before the 
passing of that act, 6 Price, 144. 

20. Bankers having money in their house arising from the assessed 
taxes paid in for the purpose of being paid over to the exchequer on 
account of a receiver-general, for the due payment of which, by him, 
they have given bond to the crown, are still entitled to sue out an 
extent in aid, and that upon affidavit, stating generally their having 
received the money for that purpose ; nor is it necessary that they 
should show by ailegations m the affidavit made to obtain the 
that they are not precluded by the 57 G.S.from using the crown pro^ 

cess. 
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cess, as that» beingsurcties, they have been called upon by the crown 
on account of tlie default of their principal, or in any other respect* 

7 Price, 633. 

21. The court on application of claimants will, by rule to sliow 
cause, order a vendi exponas to issue betbre the due time arrive for 
selling the goods of a bankrupt, seized under an extent, on an afRdavit 
that it would benefit the bankrupt's estate, because the price is ex- 
pected to fall, Arc., the sheriff to pay the prosecutors’ demand into the 
hands of the deputy remembrancer to the credit of the causej^and the 
remainder to the assignees, the defendant's (the claimant's) paying 
into court 100/. beyond the amount of the debt claimed by the prose- 
cutor. 3 Price, 606. 

22. A defendant in an extent having moved to (pmsh it on facts 
stated by affidavits which arc satisfactorily answered, when on a 
•oendiiioni exponas issues, will not afterwards be permitted to enter a 
claim and traverse the inquisition. 4 Price, 323. 

23. Where defendant's effects have been sold under a venditioni 
exponas on an extent in default of clahn, it docs not conclude his as- 
signees under a commission of bankruptcy ; and they will be allowed, 
on application to enter their claim and plead in a proper case where 
the proceedings have gone so far on payment of costs of the sale and 
the application, and putting the prosecutors of the extent in the same 
situation as if they had claimed and pleaded in due time. 5 IVice, 39. 

A short delay (as a month) is not laches in the case of assignees. 

Ibid. 

24. Where an extent had issued in aid of a company of individuals 
(not incorporated) and the in(|ui8ition found that their debtor << was 
indebted to L* and H. (two of the company, who had executed the 
usual bond to the crown, as taken from joint insurance companies under 
the 22 (t. 3. c. 48. on behalf of themselves and the company), and the 
other partners and proprietors of a certain society called, &c. Held, 
sufficient on motion in arrest of judgment, and that it was not a fatal 
objection not to have named all the members of the company in the 
finding of the debt by the inquisition. Nor is a finding that two per- 
sons were indebted to L, and //., and the other partners and proprie- 
tors of the unincorporated company, at variance with a command to 
the sheriff, to find what debts are due to L. and H. on behalf of 
tlicmselves and a certain society called, &c, 5 Price, 447. 

25. A recital on a writ of extent, that two persons arc indebted to 
the crown by bond (generally) is sufficient to authorize a command to 
the sheriff to enquire of debts due to such two persons on behalf of 
themselves, and a certain society called, &c. 5 Price, 447. 

26. In an inquisition on the extent in aid, it is sufficient that the 
prosecutor of the extent be found to be indebted to the crown (gene- 
rally) at the time of taking the inquisition, without stating the amount 
of the debt, or the time and manner of its accrual. And, therefore, if an 
inquisition find the crown debtor indebted in a secus certain for duties, 

Ac. due between two given periods, and on the trial of a traverse of 
the crown's debt modo et forma it be proved, that the debtor was in- 
debted at the time of the inquisition, in a different sum, for duties 
accruing for a different period, it is not a fatal variance, because the 
allegation of the amount of the debt, and of the period for which it was 
due, is not of the substance of the issue, and may be rejected as sur- 
plusage. It is enough if there be any debt in fact due to the crown 
at the time of taking the inquisition to sustain the proceedings for the 
being, indebted to the crown of the basis of the extent. .5Foce, 

614 . 


27. The 
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27< The court wiQ not ^ive judgment as if the plea were con- 
fess^ for defendants, (claiming as assignees, the goods of a bankrupt 
seized under an extent) on motion for that purpose, where the attor- 
ney-general has not demurred, replied, or otherwise proceeded. 
6 Price, 480. Srmifc, however, they would grant a writ m amoveas 
manus in such a case. Ibid. 

28 . An inquisition taken on a writ of extent, finding A. B. indebted 
to C. D. and the other partners and proprietors of a certain society 
or company, called the Kent Insurance Company, is sufficiently cer- 
tain without naming the individual members of the company, and 
although they are not incorporated. Judgment of the court of ex- 
chequer, in the case of the King v. Ramsbottom (ante, vol. v. p. 4470 
affirmed, 7 Price, 570. 

29. A defendant taken into custody under an extent in aid (the 
sheriff having also seized his property, being more than sufficient to 
cover the demand) ordered to be discharged. Where his property 
(seized and returned) is ordered to be restored to him, on his giving 
approved security, and it is delivered up by the sheriff before the se- 
curity be approved, the remedy must be against the sheriff, for not 
having the property forthcoming against the party for not giving 
such security. 3 Price, 536. 


EXECUTION IN CRIMINAL CASES. 

Levari facias. Where a defendant in an indictment for a misdemeanor, has re- 
ceived judgment of fine and imprisonment: Held, that a levari 
facias m^ issue immediately to take his goods in execution for the 
fine. 2 Dt & A. 609. 


EXECUTOR AND ADMINISTRATOR. 

Rights of. 1. A. being indebted in his individual capacity to a house in trade, 
of which he himself was a partner, in a sum of money, the amount 
of which could not be exactly ascertained, covenants to pay the 
firm all his then debts, and such other debts as should subsequently 
accrue. A. dies without having satisfied the original debt, and 
having contracted further debts subsequent to the execution of the 
deed. Held, that his executors, two of whom were partners in the 
house of trade, could not plead either of these debts by way of 
^ retainer, or as an outstanding specifically debt. 1 B. dr A. 664. 

AsmCs. 2. One of two executors, having alone proved the wiH, had re- 

ceived a debt due to the testator, which by nis will was appropriated 
to the payment of specific legacies to his grandchildren, with interest 
thereof, and aflerwards permitted the money to be lent out to a 
third person, by whom it was paid to A. A,, on being applied to by 
the executor, acknowledged that he had received the money, and 
that it belonged to tlie testator’s grandchildren, but refused to pay 
it over to the executor. Held, that both executors might join in 
an action brought to recover the money against A. Held, also, that 
it does not amount to a devastavit if an executor lends out, on pri- 
vate security, money belonging to the .testator, but not wanted for 
the immediate uses of the will, provided he exercises a fair and 
reasonable discretion on the subject. S B. d: A. 360. 

Dedatation. S. Counts on promises made to an intestate may be joined in a de^ 

claration 
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claration by an administrator in an action of assumpsit on such pro- 
misesi with counts on promissory notes, given to the administrator 
since the death of the intestate, as amninistrator, because the 
amount, when recovered) would be assets in the hands of the ad* 
ministrator. Smhle secust if a bond, or other higher security, had ' 
been given because the effect of such new and higher security 
would be an extinction of the simple contract debt. Counts on 
promises made to an intestate, may be joined with counts on pro- 
missory notes, given to the administrator, os administrator, since 
the death of the intestate, because, when recovered, the amount 
would be assets. Judgment on that ground affirmed in error. 

7 Price, 591. 

4. A count in assumpsit against husband and wife, who was admi- 
nistratrix with the will annexed, upoii promises by the testator to pay 
rent, cannot be joined with counts upon promises by the husband 
and wife as administratrix for use ana occupation by them afler the 
death of the testator. 3 B. & A. 101. 

5. An administratrix, claiming under a marriage settlement to re- riin. 
tain her debt, need not, in pleading the articles to an action brought 
against her for a simple contract debt, due from the intestate, state 
that they were in writing, or under seal to plead them with a pro fvri^ 

or set out the consideration more particularly, the object of such a 
plea being merely to show her right to retain a debt accruing to her 
thereby against other creditors of equal degree, and to lot in evi- 
dence in support of such retainer on the plea of picne administravit. 

Price, 89. 

G. In avowing as cxcutor or administrator under the stat. of 32 
Hen. 8. c. 37* s, 1 . it is not necessary for the deiendant to state what 
term the tenant held the premises. Qtacrdf whether the stat. 32 Hen. 

8. e. 37. applies to rents arising out of terms for years. 8 Taunt. 

159. 

7. Where the bailiff of an executrix made cognizance in replevin 
for arrears of rent incurred in the lifetime of the testator, and a 
verdict was found for the defendant, the court would nut ])ermit tlie 
plaintiff* to enter up judgment wow obstante vnrii/cfo, on the ground, 
that the record did not show the executrix to he entitled to distrain 
under the 32 H. 8. c. 37. s. 1 . 1 B. & B. 279. 

8. Plaintiffs sued as executors for the balance of an account due Costs, 
to the testator, and it appearing, at the trial, that the balance 
claimed arose out of matters of account between the plaintiffs, in 
their own right as surviving partners of the testator, they were non- 
suited. Held, tiiat the court had no power to order the defendant 

to have his costs allowed him as costs in the cause. 3 B. A A. 213. 

9. A plaintiff suing as executor having been appointed under a 
former will, which the testator had afterwards revoked, and having 
obtained probate surreptitiously of the first will, which was soon 
after annulled by the prerogative court, who also revoked the pro- 
bate on that ground after the action commenced, held liable to the 
costs of the cause. 7 Price, 709. 

10. Where plaintiff sued as executor, and was nonsuited upon 
evidence being given at the trial that the supposed testator was still 
alive, the court refused to allow costs to the defendant, it appearing 
from affidavits on both sides to be still at least doubtful whether the 
supposed testator were living or not. 1 B. & A. 386. 
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FELONY. 

Diiabllities in- 1. By attainder all the personal property and rights of action, in 
cuned by. respect of property accruing to the party attainted, either before or 
after attainder, are vested in the crown without office found, and 
therefore attainder may be well pleaded in bar to an action on a bill 
of exchange, indorsed to the plaintiff after his attainder. 2 B. & A. 
258. 

2. A copyhold of inheritance is not forfeited by a conviction of 
felony witnout attainder, unless there be a special custom in the 
manor. 8 B. & A. 510. 

3. By the word transportation in the 8 G. 3. c. 15. is meant, not 
merely conveying the felon to the place of transportation, but his 
being so conveyed, and remaining there during the term for which 
he is ordered to be transported ; and, therefore, a felon attainted is 
not by that stat. restored to his civil rights till after the expiration of 
the term for which he is ordered to be so transported. 2 B. & A. 258. 

Miscellaneous. 4. The record in case of felony at the quarter sessions, after sta- 
ting the indictment plea of not guilty, and verdict of guilty, thereon 
added, that because it appeared to the justices that after the jury 
had retired, one of them had separated from his fellows, and con- 
versed, respecting his verdict, with a stranger, it was considered 
that the verdict was bad, and it was, therefore, quashed, and a 
venire de novo awarded to the next sessions. It then proceeded to 
set out the appearance of the parties at the next sessions, and the 
trial and conviction by the second jury, whereupon all and smgular 
the premises being seen and considered, judgment was given, &c. 
HeUi upon a writ of error brought, that the judgment was right. 
4 B.^' A. 273. 


FINES AND RECOVERIES. 


Of the writ of 
entry. 


KeUtive to tlie 
warrant of at- 
torney. 


By a feme 
•overt. 


1. In a recovery the demandant died before the return of the writ 
of seisin ; the acknowledgment was taken at the Cape of Good Hope, 
on June 9. 1817, and the writ of dedimtis poiestatem was tested on 
the 16th January, 1817. Tlie court refused, on application, to 
moke the writ of entry returnable in one month of Easter, 1817. 
Tlie writ of summons returnable in three weeks of the Holy Trinity 
following, to allow tlie tenant’s appearance to be recorded as of 
Trinity term, 1817, and the recovery to pass as of that terra. 8 
Taunt. 104. 

2. Recovery permitted to pass where the warrant of attorney did 
not state on what plea of land it was intended to operate, it oeing 
evident, from the caption, for what purpose the attomies were ap- 
pointed. 8 Taunt. 164. 

3. Recovery allowed to pass where the warrant of attorney was 
** put in the place of A, on a plea of land,” the words “ to 
gam or lose” being omitted in the warrant of attorney. 8 Taunt. 
164. 

4. The court will not direct its officer to pass a recovery where 
there is a mistake in the form of the warrant of attorney. 8 Taunt. 
167. Nor will it permit the same mistake to be rectified by amend- 
ing tlie warrant of attorney. Ibid. 

5. The affidavit of the consent of a fmc ewert ought not to be 
separate. 1B.&B. 46$. 


6. The 
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6. - The court will not entertain motions on the subject of fines and Rules relative 

recoveries the last day of term. 1 B. & B. 468. to. 

7. The court refused to pass a fine where the affidavit, taken be- Lcviotl or suf- 
forc a commissioner abroad; was written on paper. 1 B. & B. 472. fen^ abroad. 

8. Return-day of the writ in a recovery, returnable in the last Amcndineniof. 
term, amended, and the recovery allowed to pass as of the present 

term. 8 Taunt. 197. 

9. Where the prtecipe in the vouchee’s warrant of attorney in re- 
covery rightly described the parties to the plea, but the body of the 
w'arrant of attorney expressed that the vouchee appointed his attor- 
ney to gain or lose in a plea of land against the tenant, instead of 
the demandant, the court refused either to amend the warrant of 
attorney, or to suffer the recovery to pass, and to construe the lat- 
ter clause as repugnant and inoperative. 1 B. & B. f)2. 

10. Fine amended by insertion of a name not known to belong to 
the conusor at the time of passing the fine. 3 Taunt. 20. 

11. Recovery amended by inserting an omission in the numc of 
the vouchee. 8 Taunt. 27. 

12. Affidavit of husband and wife, that they both did appear at 
the bar. The officer said that he had written the names of the hus- 
band, but the name of the wife appeared struck out in the praripr, 
an act which the officer said he never did. The fine being only of 
the last term, the court refused to amend the caption by inserting 
the wife’s name, and ordered that she should come up to acknow- 
ledge the fine, 8 Taunt. 87. 

13. Prrecipc directed to the vouchee amended by inserting the 
name of the tenant. 8 Taunt. 226. 

14. Where in a fine the name (reorge had betMi inserted by mis- 
take, instead of John, the court allowed the right name to be sub* 
stituted, on affidavit explaining the mistake having been put in. 1 
B.&B.1,5, 

15. Fine amended by increasing the number of acres, the mea- 
surement on whieh the description of the number of acres were 
founded being wrong. 8 Taunt. 74. 

16. A recovery of 1729 amended, by adding premises which wen,* 
comprised in the deed to lead the usc.s, but for which the king's 
silver had not been paid. 8 Taunt. 303. 

17. Where a recovery fifty year's old was found, by mistake, to 
comprise only two messuages and twenty acres of land, instead of 
six messuages and 300 acres of land, the blunder being wholly mi ■ 
explained and unaccounted for, the court refused to permit an 
amendment by substituting the larger quantity. 1 B. & B. 83. 

18. Recovery amended, by altering the words “ in the parish of 
Childerditch and Brentwood, in the county of Essex,” to the words 
“ in the parishes of Childerditch and Southweald in the county of 
Essex,” on the affidavit of the vouchee that he was seized in tail of 
the premises, and directed his attorney to suffer a recovery of his 
lands in the parishes of Childerditch and Brentwood, of which he 
was seized in tail, as aforesaid, but that it had since been discovered 
that Brentwood, wherein a part of his lands was situate, was a hamlet 
in the parish of Southweald, and that he intended to suffer a reco-^ 
very ot so much of his lands as was since discovered to be within the 
parish of Southweald. All the parties living. 8 Taunt. 86. 

19. Recovery amended by deed to lead the uses by inserting the 
name of the parish of A.y where the recovery was of lands in the 
parishes B* and C., or an adjoining town, A* being contiguous to 
JELandC. 8 Taunt. 191. 
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20. Recovery amended by inserting the additional names of the 
parishes where the names in the deed and the recovery differed. 
8 Taunt. 244. 

21. Recovery amended by adding the.name of a parish (the name 
having been improperly spelled)^ on affidavit that the vouchee 
seized of land in the parish proposed to be substituted, and that it 
was intended to suffer a recovery of all the vouchee's lands in the 
county in which the proposed parish was situate, but the court 
would not allow the name, originally inserted, to be expunged, as 
the affidavit did not state that there was no such parish, or that the 
vouchee had no lands on such parish. 8 Taunt. 262. 

22. A parish was situate on the conterminous counties of S. and 
B , ; the premises in this parish intended to be passed by a line were 
situated in the county of S., but were described as situated in the 
county of B. The court allowed the fine to be amended by substi- 
tuting the county of /S. for the county of B. 8 Taunt. 87. 

23. The documents relating to a recovery of premises in Northum- 
berland did not reach London till the first day after Easter Term ; the 
mistake was not discovered ; the proceedings went on in the subse- 
quent Trinity Term, and the recovery came to the cursitor’s office in 
Michaelmas Term following, when the court, upon motion, allowed 
the recovery to pass as of l^ter Term. 8 Taunt. 76. 

24. The court refused to make an order compelling the amend- 
ment of a recovery suffered by an insolvent debtor. 8 Taunt. 105. 

25. The court mlowed the warranty of a fine to be amended, by 
altering it from a warranty by the husband and wife, ai>d heirs of 
the husband, against themselves and the heirs of the wife to a war- 
ranty by the husband and wife, and the heirs of the wife, against 
themselves and the heirs of the wife. 1 B. & B. 68. 

Miscellaneous. 26. Fine more than a twelvemonth old allowed to pass without 
any special reason assigned. 8 Taunt. 75. 

27; A. was tenant for life of two moieties of common field land, 
called Blackacre, with remainders to B^ and C. in common tail. A, 
was also tenant in fee of other common field land called Whiteacre. 
The commissioners, under an inclosure act, allotted to A» Greenacre 
in lieu of Blackacre and Wlnteacre conjointly, without distinguish- 
ing the portion allotted in right of each. A, devised all his lands to 
/}. in fee, and died. Covenant upon a conveyance by B. and C. to 
D. of all the land allotted to A, in right of Blackacre, and a reco- 
very suilered of the entirety of certain acres, fewer than were com- 
prised in Greenacre, Borrough, J. held, tliat all the estate of the 
tenants in tail was comprised in that recovery, and tlie court refused 
to amend it by the insertion of more acres. 1 B. & B. 69. 


FISH AND FISHERY. 

Common 1, Proof of the owner's right to fish opposite his own land, ad me- 

fisiicry. i{i 2 iiii jUium aquee, cannot be given under a plea of a common of fish- 

ery. 8 Taunt. 188. 

2. A common of fishery is not correctly described by alleging it to 
be a common of fishery. 8 Taunt. 1 88. 

('onvicUon. S. In a conviction founded upon 5 G. 3. c. 14. s. 3. it must be dis- 
tinctly stated in the information and in the evidence, that the proceed- 
ing was at the instance of the owner of the fishery, and therefore, 
where it was merely stated in the memorandum of a convietion, that 

the 
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the proceeding wae at the instance of such owner ; and where die in- 

foriuaiiuti^ without containing my such allcgotion| eunviuded witli a 
mere praver of judgment on behalf of such owner, and the evidence 
was wholly silent on the subject, the conviction was held to be bad. 
2 B. & A* 378* 


FIXTURES. 

Certain parts of a machine hod been put up by the tenant dur- rroiwriyiiu 
ing his term, and were capable of beino removed without citlier injur- 
ing the other parts of the machine or Uic building, and had been usu- 
ally valued lietween die outgoing and incoming tenant. Held, that 
these were the goods and chattels of the outgoing tenant, for which 
he might maintain trover. 2 B. & A. 165. 


FOREIGN ATTACHMENT. 

1. A plea of foreign attachment stated the custom to be, that if the Sul»jc>cts ol*. 
phiintift' in the mayor's court allege diat any odicr person or persons 

owes or owe to the then defendants any money that may be iittachod, 
and that the plaintiff below alleged that he and another nerson oweil 
to the defendant below a certain sum of money: llclcl, tliat such 
plea is bad, inasmuch as the person owing the money to the defend- 
ant must within the custom, as pleaded, be a different person from 
the plaintiff. 4 B. & A. &16. 

2. Quare, whether a custom for a party to attach money in the 
hands of himself and partner could be supported ? 4 B. & A. 646. 

3. Money obtained of garnishee under a foreign attachment, is jis iSirt 

not, unless execution be executed, a compulsory paymcMit so as to oi* 

effect a discharge of a debt due from garnishee to the defciulaut in 

the lord mayor’s court. 1 B* & B. 491. 

4. Semblry tliat entering a sum to the credit of a party in a mer- 
chant's books is not payment, unless under an express assent that such 
entry shall stand for payment. 1 B. & B. 491. 


FORGERY. 


1. The 48 G. 3. c. 75. enacts, that bodies thrown on shore by tlic 
sea shall be buried by the parish officers, and that, afler such burial, 
a magistrate shall give the officers a certificate and order on the trea- 
surer of the county to pay them the reasonable and imeessary expell- 
ees of the funeral, which the treasurer is, by the act, Nfdered to pay. 
The prisoner framed an order, purporting to be the order of a magis- 
trate on the treasurer of the county, to reimburse one Cose the cx- 
pences of burying a dead body cost on shore. Held, that this was a 
forgery, though there was no such magistrate as the individual men- 
tioned in the order, and though the order did not state Cose to be a 
parish officer, or that the expences incurred wore reasonable and me- 
cessary. 1 B. & B. 300. 

2. The making of a written instrijiment purporting to be an order 
of a magistrate, and to be signed and sealed by J. P. as such, under 
the 48 G. 3. c. 75. aiUlressed to tlic treasurer of the county rates, re- 
quiring him to pay «/. C. a sqm of money, which he bad made oath 
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that he had expended in removing and burning a dead body cast 
on shore, by means of which the maker obtained that sum of money 
from the treasurer, is forgery ; although the prisoner did not obtain 
the money in' character of any of the parochial officers named in the 
statute, and although there was no magistrate in the county of the 
name of J, P. 7 Price, 600. 


FRAUD. 

No man can be allowed to allege his own fraud, to avoid his own 
deed ; and therefore, where a deed of conveyance of an estate from 
one brother to another was executed, to give a colourable qualifica- 
tion to kill game : Held, that as against the parties to the deed, it was 
valid, and was sufficient to support an ejectment for the premises. 
3 D. & A. 367. 


FRAUDS, STATUTES OF. 

1. Qufcre, whether, under the 29 C. 2. c. 3. s. 4. in order to charge 
a person with the debt of another, the consideration for the promise, 
as well as the promise itself, must be in writing? 1 B. & A. 297. 

2. A. had wrongfully, without the licence of/?,, ridden his horse, 
and thereby caused its death : Held, that a promise by a third per- 
son to pay the damage tliercby sustained, in consideration that /?. 
would not bring any action against is a collateral promise within 
die statute of frauds, and must be in writing : Held also, that a mo- 
tion for a new trial, where the cause has been tried durinj^ the term, 
may be made at any time within four days after the distringas is re- 
turnable. 2 B. & A. 613. 

3. By the fourth section of statute of frauds, an agreement to pay 
the debt of another must, in order to give a cause of action, be in writ- 
ing, and must contain the consideration for the promise, as well as the 
promise itself, and parol evidence of the consideration is inadmissible. 
4B.& 

4. A. agreed to purchase a horse from /?. for ready money, and to 
take him within a time agreed upon. About the expiration of that 
time, A. rode the horse, and gave directions as to its treatment, Arc. ; 
but requested that it might remain in B.*s possession for a further 
time, at the expiration of which he promised to fetch it away and pay 
the price ; to this /?. assented. The horse died before A, paid the 
price or took it away. Held, that there was no acceptance of the 
norsc, within the meaning of the statute of frauds. 3 B. & A. 680. 

5. Where a vendee verbally agreed at a public market with the 
agent of the vender to purchase twelve bushels of tares (then in 
vender’s possession, constituting part of a larger quantity in bulk,) 
to remain in vender’s possession till called for, and the agent on his 
return home measured the twelve bushels, and set them apart for 
the vender. Held, that this did not amount to on acceptance by 
the latter, so as to take the case out of the 17th section of tne statute 
of frauds. 3 B. & A. 321. 

6. A contract for a year’s service, to commence at a subsequent 
day,' being a contract not to be performed within the year, is within 
the 4th section of the statute of frauds, and must be in writing ; and 
therefore no action can be maintained for the breach of a verbal con- 
tract made on the 27th May for a year's service to commence on the 
30th of June following. 1 B. dr A. 722. 

FREIGHT. 
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IHKIGHT. 

1. By a charter-party freight was agreed to be paid for the use or Lien for. 
hire of the ship, at a certain rate per ton, for a voyage out mul home, 
in manner following, viz. a certain sum in advance on the ship s clear- 
ing outwards, and the residue, half in cash and half in approved bills, ' 
upon the delivery of the homeward cargo ; the owner also appointed 
C. S, master, at the request of the charterer, who executed a bond, con- 
ditioned for the faithful performance of the ma8tcr*sduty, and the owner 
expressly instructed C. S. to be careful to signall bills of lading with the 
clause “ freight payable as by charter-party.” The ship was consigned 
to C. and Co. in Calcutta^ by whom she was put up for her homeward 
voyage, as a general ship, and different merchants shipped goods by 
her, C. and Co. taking mr homeward freight bills payable sixty days 
after delivery of tlie cargo ; and a new master having been appointed 
by C. and Co. in conjunction with C. S,, signed bills of lading, with 
the clause “ paying freight agreeable to freight bill.” The freight 
bills were made payable in London to B* and Co., to whom the char- 
terer was indebted for advances on the outward cargo, and who, as 
well as C. and Co., were cognizant of the terms of the charter-party. 

Held, that the owner of the ship had a lien on these goods to the ex- 
tent of the homeward freight. C. and Co. also put on board the sliip 
goods purchased by them on account of the charterer ; but he being 
indebted to them and B. and Co. their agents, those goods were, by 
the bill of lading, consigned to /?. and Co.: Held, mat us between 
the owner of the ship and B. and Co., the goods were to be considered 
as the goods of the charterer, and liable to the owner’s lien on them 
for the freight due by charter-party. In the charter-party the freighter 

E roniised to pay and defray two-thirds of the ])ort charges, the owner 
aving paid the whole, was held to have no lien on the goods shipped 
for those cliarges. 4 B. & A. G30. 

2. A ship freighted with timber, &c. by the agents of the defend- Mibcvlluneoui* 
ants at Danizic, and consigned to their house in London^ was on her 
arrival, and after part of the cargo had been delivered, seized by the 
revenue oHicers on suspicion that she was not Prussian built. The 
treasury, on petition, ordered the ship to be restored, on condition that 
the cargo should be exported, and on payment of a sum as a satisfac- 
tion to the seizing officers. This sum the master (plaintiff) paid, and 
the defendants accepted and exported the cargo. Held, that this 
conduct of the master sufficiently shewed the voyage to be illegal, 
and that he had submitted to such illegality so as to preclude him from 
recovering the freight. 8 Taunt. 89. 


GAME. 

, 1. In an action against a gamekeeper for a penalty for using a gun Game-keeper, 
to kill game without being qualified, evidence of the real title of the 
manor is admissible, for the purpose of negativing the existence of a 
colourable title in the person under whom the defendant claims to act. 

Entries in the books of the clerk of the peace of deputations formerly 

§ ranted to gamekeepers by the real owner of the manor, are also evi- 
. ence to shew that manerial rights were publicly exercised by him, 
and that the person whose title was set up by defendant knew that he 
had Dol any title whatever. 3 B. & A. 341. 

3 A 4 2. A 
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2. A gamekeeper wuh authorized by liis deputation to seize grey- 
hounds, setting-dogs, ferrety and to do all things belonging to the 
office of gamekeeper, according to the directions of the acts of parlia- 
ment : Held, that he was not thereby authorized to seize hounds. 
1 B. & A. 134. 

Of actions, in- . $. Upon a convictien under stat. 5 Ann. c. 14. s. 2. against a car- 
iormations, and yie|. fQf having game in his possession, it is sufficient if in the informa- 
rclutlvc to* adjudication, the qualifications mentioned in stat. 22 & 23 

^ Car. 2. c. 25. s. 3. be negatived, without negativing them in the evi- 

dence. 5 M. & S. 206. 


GIFT. 

iiif 

What is. A verbal gift of a cliattel, without actual delivery, does not pass 

the property to the donee. 2 B. & A. 551. 


GRANT. 

- Construction of. 1. By deed an estate was settled, after several preceding estates 
tail, to the use of all and every the nearest of kin, in equal degree, 
to D, M» at the time of her decease, without issue of the name of 
Dretver: Held, that a peraon who at the time of D. A/.’s death was 
iicr nearest of kin born with the name of Brmery but who was not her 
nearest of kin, and who had, previous to D. Af.V death, married and 
assumed her husband’s name, was not entitled to take, under this clause, 
in the deed. 3 B. & A. 474. 

RcficrvaiionB 2. Where a plea stated that A. was entitled to the equity of redernp- 
und exceptions tJon and subject thereto, that B, was seised in fee, and' that they, by 
lease and release, granted, &c. tlie premises ; excepting and reserving 
A, and his heirs, &c. a liberty of hunting, Ac. : Held, tliat as A. had 
no legal interest in the land, there could be reserv^^tion to him, and 
that Uiis was a defective title and not n title defectively set out, and 
that the plea was bad in substance. 3 B. A A. 66. 

Livery of seisin. 3. A ueed contained a power of attorney to A. B. to deliver seisin 

of the premises, according to the form ana effect of the deed : Held, 
that it was not necessary fbr the attorney to make livery on the day 
of the date of the deed, but that his power was well executed after- 
ward^. 3 B. A A. 156. 


GUARANTEE. 

Construction. 1. 'fhe plaintiffs declared, that in consideration that they would 
lend S. & Co. 5000/., the defendant promised to be answerable for 
the same ; that they did lend the said sum, whereby the defendant 
became liable. The form of the guarantee, was, that the defendant 
would be answerable to the extent of 5000/. for the use of the house 
of S. k Co ; at the time this was given, S. & Co. were indebted 
to the plaintiffs in a considerable sum of money, for which the plain- 
tiffs held a promissory note drawn by S. & Co., and other bills, as a 
security. On receiving the guarantee, the plaintifis cancelled the 
note and delivered up the bills which they held! S. & Co. then de- 
livered those bills back again to the plaintifis, together with a new 
promissory note, but no money passed. Held, that the guarantee 

only 
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only contemplated future loan8» and that Uic transaction did not 
amount to a loan of money so as to charge the defendant. 8 Taunt. 

808. 

2. A guarantee of the payment of A. B.f to the extent of 60/., Duration, 
at q^Liarterly account* bill two months for goods, to be purchased by 

him of the plaintiff, is not a continuing or standing guarantee to 
that extent for go^s to be at any time supplied to A, until the 
credit is recalled. 3 B. A. 593. 

3. One of two drawers of a joint promissory note, payable 12 Di^ctiargv. 
months after date, who is surety for the other to the amount, is not 
discharged by the drawee not having demanded payment from the 

surety when due, nor till ailcr having entered into a deed of compo- 
sition with the principal and his other creditors, and received the 
composition money. 6 Price, 111. 

4. Qiiicre^ whether the transfer of the balance due from the obligor 
to the account of another, with his assent, did not, in point of law, 
operate as payment. Ibid. 

5. A bond was given to the several persons constituting the firm PAyiwuta in 
of a banking-house, conditioned for the repayment of the balance disclmrgc uF. 
of an account, and of such further sums as the bankers might ad- 
vance to the obligor ; one of the partners dies, and a new partner is 

taken into the firm ; at that time a considerable balance is due from 
the obligor to the firm ; advances are aflerw'ards made by the banker, 
and payments made to them on account by the obligor ; the latter is 
credited by the new' firm with the several payments, and charged 
with the original debt, and subsequent advances, us constituting items 
in one entire account, and the balance due at the time of the partner's 
d(»ath is considerably reduced, and that reduced balance, by order 
of the obligor, is transferred by the bankers to the account of an- 
other customer, who, with liis assent. Is charged witli the then debt 
of the obligor ; the person so charged having become insolvent, the 
surviving partners of the original firm brought their action upon 
the bond. Held, that as they had not originally treated it us u dis- 
tinct account, but had blended it in the general account with other 
transactions ; but they were not at liberty to treat it at a subsequent 
period ; and that, having received it in different payments, a sum 
more than sufficient to discharge the debt due upon the bond at the 
time of the death of the deceased partner, that tlie bond was to be 
considered as paid. 2 B« & A. 39. One of the makers of a joint itigiuofcu- 
and several promissory note, afler the same hod become due^ gave burciy. 
his bond to the holder for the amount ; but before the commencement 
of the action no money was actually paid on the bond. Held, that 
until he had paid money upon the bond, he could not maintain an 
action for money paid, in order to recover contribution against any 
of the other makers of the original note. 2 B. & A. 51. 


GUARDIAN AND WARD. 

There cannot be a guardian in socage of an equitable estate; and, (juardianship. 
therefore, where a pauper married the widow of a man who had 
paid for and been let into possession of a freehold cottage, and bad 
died, leaving a daup;hter, but without having had any legal convey- 
ance executed to him in his lifetime, it was holden that the pauper's 
residence in the cottage for forty days did not confer a settlement 
on him, tlic widow not being guardian in socage to the daughter. 

Held, 
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Hcldi also, that the court will not take notice of doubtful equitable 
estates. 1 B. & A. 560. 


HABEAS CORPUS. 

When grant- 1 The writ of habeas corpus at common law, although a writ of right, 
is not grantable of course, but only on motion in term time, stating 
a probable cause for the application, and verified by affidavit. Qt/tere, 
whether under the statute 31 Car. 2. c. 2., which only applies to 
cases where the application is made to a judge in vacation, the writ 
be grantable of course. 3 B. & A. 420. 

2. This court will not interfere to take a party out of the criminal 
custody of the court of K. B., in order to surrender him in discharge 
. of his bail. 1 B. & B. 23. 

llciurn to. 3. Where the return to a habeas corpus stated that an English sea- 
man being found on board a ship liable to forfeiture under 45 G. 3. 
c. 121. 8. 1. was carried before a magistrate, and, upon due proof, as 
by the statute in that case made and provided is required, was com- 
mitted, &c. Held, that this was insufficient, and that it was neces- 
sary to state distinctly what proof was given, in order that the court 
might sec whether it was due proof required by tlic 7th section of 
the act. 4 B. & A, 295. 


HAWKERS' AND PEDLARS' ACT. 

Construction of. 1* A licensed hawker opening a room in a place, he not being a 
householder there, and that not being the usual place of his abode, 
and selling there by retail, does not there commit an offence within the 
statute 50 G. 3. c.41. s. 7. ; to constitute such an offence, tlie selling 
must be by outcry, &c. or aomc mode of sale at auction, 1 B. & A. 
100 . 

2. A licensed auctioneer going from town to town in a public 
stage coach, and. sending goods by public waggon, and selling the 
same on commission by retail, or by auction, at the different towns, 
is a trading person within the meaning of the 50 G. 3. c. 41. s.O., 
and must take out a hawker's and pedlar's licence. 4 B. 5c A. 
510. 

3. A person travelling from town to town, and having ])ackages of 
books, &c. sent oiler him by public conveyance, and taking rooms 
at each town, and there selling such books, &c. by retail by auction, 
is a trading person within 50 G. 3. c. 41 .|8. 7. 4 B. & A. 517* 

HEIR. 

ReUtivetothe L Devise of his estate to his wife for life, and afler her decease 
mode of taking, to his son (his heir at law), charged with the yearly payment of 100/. 

to his daughter for her life, and at her decease with the sum of 1500/. 
to be divided among her children, or if no child, to be disposed of as 
she should direct ; and in default of payment of either of the said 
sums within the time appointed to G. T., his heirs, administrators, 
and assigns, in trust, to raise the 100/. out of the rents and profits, 
and the 1500/. by sole or mortgage of a sufficient part of the lands, 

and 
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and subject to the said charges and trust, to his said son, his hetrs» 
executors, administrators, and assigns. Held, the son took by descent 
and not by purchase. 5 M. Ik S. 14. 

• 2. Devisee to the heir at law in fee, with an executory devise over 
in case he does not attain twenty-one years of age ; held, that this 
does alter a quality of the estate which he would otherwise have 
taken as heir, and that he therefore takes by descent, and not by 
purchase. 1 B. & A. 530. 


HIGHWAY. 

1. Where a road set out by commissioners under a local act, and 
certain persons only were by the act to use it, but in fact it had been 
used by the public for many years, it was held Unit this was not suf- 
licient evidence of a dedication to the public, tmd that if it was, there 
being no evidence that the parish had acquiesced in that dedication, 
it was not a public road which the parish were bound to repair. 
4 11. 3c A. 447. 

2. Where, in an indictment against a township for non-repair of a 
road, the prescription stated and proved was, that its inhabitants had 
been iniineinorially used to repair all roads. situate within it, which, 
but for such usage, would be repairable b^ the parish at large. Held, 
that this places the township in the situation of a parish, and that it 
is necessary for the defendants to show by evidence sonic other 
persons in certainty who are liable, in order to deliver themselves 
from their liability to repair. 4 B. & A. 75. 

3. Where a local turnpike act, after empowering the trustees 
under it to take tolls, directed that the roads should, from time to 
time, be repaired by the trustees out of the money arising by virtue 
of the act. Held, that this only made the tolls an auxiliary fund 
in the hands of the trustees ; and that the inhabitants of the township, 
where the road was situate, who by prescription were bound to repair 
all roads within it, were nevertheless liable to be indicted for non- 
repair of the road. 2 B. Ik A. 179. Held, also, that such inhabit- 
ants may, after conviction, apply for motion for relief against the 
trustees under 13 (r. 3. c. 84. s. 33. Ibid. Held, also, that 13 G. 3. 
c.Hl-. s. 33. only refers to diversions under writs of afi tjuod damnum^ 
and under 13 G. 3. c. 78. s. 19. Ibid. 

4. An order for stopping up an unnecessary highway under 55 
G. 3. c. 68., must be made at a special sessions, and that fact must 
appear on the face of the order. 3 B. & A. 414. 

5. The 13 G. 3. c. 78. s. 62. is applicable to proceedings by order 
of two justices under 55 G. 3. c.68. 8.2. Held, therefore, that it 
is necessary to give reasonable notice of the special sessions at which 
any such order is to be made, to the several justices acting and 
residing within the division ; and that, unless such notices be given, 
the sessions ought not to conform and enrol such order, even though 
there be no appeal against it. 2 B. & A. 228. 

6. Indictment against a parish for non-repair of a highway, l^ing 
within it ; plea, that the inhabitants of another parish have repaired, 
and been used and accustomed to repair, and of right ought to have 
repaired. Held ill, for the plea ought to have shown a consideration. 
5 M. & S. 260. 

7. Indictment against the inhabitants of a parish far not repairing 
a road ; plea, that the inliabitants of a particular district witnin the 
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parish have immemorially repaired all the roads wkbki that district, 
of vliich the road indicted was one. Held, that this idea was good, 
although it did not state any consideration for the liability ol* the 
inhabitants, of the district. 1 B. & A. S48* 


HUNDRED, ACTIONS AGAINST. 

1. In an action on the statute 52 6.3. c.l30., to recover the 
value of the premises feloniously destroyed, brought against the 
liundred by several partners in trade, three of whom being present 
when the fact was committed, one only gave his examination upon 
oath, without stating that to the best of his belief the others had no' 
knowledge of the person who committed the fact. Held, that that 
was not sufficient. 1 B. & A. 146. 

2. \i^ere the leader of a mob, having entered a gunsmith’s shop 
and demanded arms, was detained, and the mob then declared that 
unless he were released, they would pull the house down, and they 
did enter and break the windows, window-frames, &c., and for that 
purpose used some of the arms found in the shop, and carried away 
others. Held, that this was evidence of a purpose to demolish the 
house, and that the owner might recover against the hundred a 
reparation in damages for the injury done to the house itself, and to 
the arms actually used in the act of demolishing ; but that he was 
not entitled to recover for the value of tiie arms away, that being a 
substantive and distinct felony, and therefore not within the statute 
16.2. St. 2 ! c., 5. 1B.&A.487. 

3. In order to bring an action against the hundred on statute 
9I>, 1. c. 22., the notice required by the statute must be given to 
sonic of the inhabitants of the hundred before the plaintiff’s examin-' 
ation on oath is delivered to the magistrate. 1 B. & B. 64. 


INCLOSURE. 

1. Wliere commissioners by an inclosure act were impowered (inter 
alia) to make roads, and to defray the expence by a rate on the seve- 
ral proprietors, and they executed their award as to the allotments 
before the roads were completed, or sufficient funds were raised for 
that purpose. Held, that tliey might afterwards make a case to de- 
fray the expence of completmg the roads. 1 B. k A. 82. 

2. Tlic determination of the commissioners under an inclosure act, 
ns to the boundaries of a parish to be inclosed, is not conclusive of 
the fact as to what were the boundaries antecedently to such deter- 
mination. 4 B. & A. 462. 

3. In an appeal against an inclosure of a highway by virtue of a 
writ of ad quod damnumy the notices required by the 55 G. 3. c. 68. 
must be given, and a notice to the party interested is not alone suffi- 
cient. 1 B. & A. 373. 

4. An inclosure act gave to the party aggrieved a right of appeal 
for any thing done in pursuance of that act, or of the recited general 
inclosure act, in giving to the commissioner and to the parties con- 
cerned ten day’s notice in writing. Notice of appeal against an order 
ascertaining its boundaries between two townships, was served on the 
commissioner, but not on the lady of the manor, who was a party ma- 
terially concerned in the question. Held, that the notice was insuffi- 
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cjent, altliottgH tlie general indosure act authoriaed cne commis- 
sioner to ascertain the boundaries between the several parishes, and 
gave a right of appeal on giving notice to the commissioner. 1 B. & 

A. 6S0. 

5. Certain referees were ordered bv act of parliament to ascertain Construction of 
the amount of a yearly com rent, and the court of Quarter Sessions 

was ordered to declare the amount. The referees having made their 
report to the court of Quarter Session, the court ordered it to be filed. 

Held, that it was no declaration by the court of Quarter Sessions, 
of the amount of the corn-rent 1 D. A B. 4C0. 

6. By the general inclosure act, the legal title to an allotment is no 
acquir^ until the execution and proclamation of the commissioner's 
award. And where a local act directed that the commissioners, 
by nodee, might cause all rights of common to bo extinguished, 
and might then allot the waste land amongst the proprietors, and that 
the owners might fence their allotments, after tliey hud been marked, 
staked out, and confirmed, and before the signing of the award ; and 
might jalso, within three months before the execution of the award, 
sell and convey their interest in the allotments, the commibsioncrs 
being thereby authorised to allot to the purchasers ; and the latter 
after the execution of the award, to hold the olloted lands in such 
manner as the vendor would have done if there had been no sale; pro- 
vided that, where the allotments were copyhold, that the deed should 
he enrolled in the court rolls of the manor, and that the purchaser 
should be admitted tenant thereto at the same time as the oilier allot- 
tees of copyhold lauds, viz. after the execution of the award. Held, 
that this authority to enclose, and so to enjoy in severalty, and the 
power to sell and convey, might well (considering the language in 
which that power was given) be enjoyed and exercised without the 
legal seizing of the land, and that therefore these provisions, not siilli- 
ciently countervailing those of the general inclosure act, the legal 
freehold did not pass to the allottee till after the execution and pro- 
cluniution of the award. 2 B. & A. 171. 


INCORPOREAL PROPERTY. 

The occupier to a mill may maintain an action for forcing back Title tu. 
water and injuring his mill, altnough he has not employed it precisely 
ill the same state for twenty years; and therefore it was holueii to be 
no defence to such an action that the occupier had, within a few years, 
erected in his mill a wheel of different dimensions, but requiring less 
water than the old one, though the declaration stated tfic plaintiff 
to be possessed of a mill, without alleging it to be an ancient mill. 

1 B. & A. 258. 


INDICTMENT. 

1. The statute 9 and 10 W. 3. c. 32. has not altered the common lndictai)le 
law, as to the offence of blasphemy, but only given a cumulative ofl'encc. 
punishment. It is therefore still an offence at the common igw to 
publish a blasphemous libel. 3 B. & A. 161. 

2. It is not lawful to publisli a correct account of the proceed- 
ings in a court of justice, if such an account contain matter 
or a scandalottSi Uasphemousi or indecent nature. 3 B. & A. 
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INPORMAWON, CRIMINAL lAnmu. 

Plea that prisoner bad been acquitted on an indictment for 
murdering a child by administering a certain deadly poison; to wit, 
oil of vitriol, and by forcing the child to take drink, and swallow 
down a large quantity of the said oil of vitriol, knowing it to be a 
deadly poison, whereby the child became sick and distempered in the 
body, and by that sickness languished and died. Held a good bar to 
an indictment (first count) for murdering the same child, by adminis- 
tering a large quantity of oil of vitriol, and forcing the child to take 
into his mouth and throat a large quantity of the said oil of vitriol, < 
knowing that the said oil of vitriol would occasion the death of the 
child, whereby he became disordered in his mouth and throat, and 
by the disorder, choaking, suffocating, and strangling, occasioned 
thereby, languished and died ; (second count) for murdering the child, 
by administering a certain acid called oil of vitriol, and forcing the 
child to take a large quantity of the said acid into his mouth and 
throat, by means whereof he became disordered in his mouth 
and throat, and incapable of swallowing his food, and died of 
the indamation, injury, and disorder, occasioned thereby. I B. & 
A. 473. 

4. Where a defendant was convicted of a libel, which on the face 
of it purported to have been written in consequence of his having 
read a statement of facts in different news-papers, an affidavit that he 
did read such statements in such news-papers, may be received in 
mitigation of punishment, but an affidavit that the facts contain- 
ed in those statements were true is not admissible. 4 B. & A. 
314. 


INFANT. 

In an action on a bill of exchange against the acceptors, where 
the payee and first indorser was an infant, the jury having found a 
verdict for the plaintiffs on evidence that the defendants knew when 
they accepted it that the payee was an infant, and that he had in fact 
indorsed the bill before they accepted it, the court, under those 
circumstances, (it appearing also that the defendants had been in the 
practise of raising money on similar bills) refused to disturb the ver- 
dict by granting a new trial, applied for on the ground of th^' legal 
objection. That an infant could not by his indorsement give cur- 
rency to a bill of exchange, but they refrained from giving any opi- 
nion on the effect of it, if brought before them on a cose more free 
from imputation. 4 Price, 300. 


INFORMATION, CRIMINAL. 

1. Where only circumstances of strong suspicion are stated in affi- 
davits, on which a rule for a criminal information is moved, it is not 
sufficient unless the deponents also had their belief that the party 
against whom the appheation is made, acted from corrupt motives. 
SB. A A. 582. 

2. Where a criminal information is applied for against a magistrate, 
the question for the court is not, whether the act done be found on 
investigation to be strictly right or not, but whether it proceeded 
from an unjust, oppressive, or corrupt motive, (amongst which fear 
and favour are generally included,) or from mistake or error only. In 
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the latter case, the court wiH not grant the rule. Secondly, in the 
investigation of a charge of felony before a magistrate, an attorney is 
only as a matter of courtesy permitted, but has no right to be pre- 
sent, nor can he comment on the evidence so as to apiny the law to it, 
unless he be requested by the magistrate to give his opinion and ad- 
vice upon the case. 3 B. & A. 432. 

3. The court will grant a criminal information for publishing in a 
newspaper a statement of the evidence given before a coroner’s 
jury accompanied by the comments, although the statement be cor- 
rect, and tne party has no malicious motive in the publication. 

1 B.& A. 379. 


INNKEEPER. 

1. A house of public entertainment in London^ where beds, provi- ^Mio m. 
sioas, &c. are furnished for all persons paying for the same, but 
which was merely called a tavern and conee house, and was not fre- 
quented by stage coaches and waggons from the country, and which 

had no stables belonging to it, is to be considered an inn, and the 
owner is subject to the liabilities of inn-keepers, and has a lien on the 
goods of his guest for the payment of his bill, and that even where 
the guest did not appear to have been a traveller, but one who 
had previously resided in furnished lodgings in London. 3 11. & A. 

283. 

2. In such a case, the court refused to set aside the inquisition, on 
the ground of the damages being excessive, KXX)/. having been 
awarded by the jury to the plaintiff, although the parties were in a 
moderate sphere of life. 5 Price, 641. 


INQUIRY, WRIT OF. 

It is sufficient notice of a plaintiff’s intention to appear before the NoUce relative 
sheriff by counsel, on the execution of a writ of enquiry, that the iu. 
plaintiff’s attorney inform the attorney for the defendant of such in- 
tention. Had there been no intimation of such an intention, the de- 
fendant should have applied to the sheriff to put off the execution of 
the writ of enquiry. Evidence may be given on such an occasion 
(where the action is for seduction) for the defendant visited at the 
plaintiff’s house for the purpose of paying his addresses to the 
daughter, with an intention of marriage. On a motion to set aside of setting it 
the inquisition, on the ground of inadmissible evidence having been aside, 
received, and allowed to ^ to the jury, the court considered them- 
selves bound by the sheriff’s minutes (verified by his affidavit) of the 
evidence which had been offered. 5 rrice, 641. 


INSOLVENT DEBTOR. 

1. Notice under 32 6. 3. c. 28. must be given to a creditor four- Relative to tlw 
teen clear days, exclusive both of the day of service, and that of pre- discharge of. 
seating the petition. , 4 B. & A. 522. 

2. Applications for discharge of insolvent debtors not to be made 
before the rising of the court. 5 Price, 648. 
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3. A plea of dischai^e under the insolvent debtor's act is no bar to 
an action of trespass for ntmt profits, even though incurred before 
the discharge. S B. A A. 407. 

4. A certificate obtained in Newfoundland^ under the 49 G. 3. 
c. 27. 8. 8., does not entitle the defendant to be discharged on 
entering a- common appearance, but must be pleaded m bar. 
1 B. A B. 13. 

5. An insolvent debtor having petitioned the insolvent court to be 
disdiarged under the act, a creditor gave notice of his intention to 
oppose him on the ground that the debt was fraudulently contracted ; 
to induce the latter to wiUidraw his opposition, the insolvent agreed 
to execute within three days after his uischarge, a warrant of attor- 
ney for the debt, and in the mean time to give a promisory note of a 
third person for the amount, which was to be delivered up on the ex- 
ecution of the warrant of attorney. The insolvent was discharged 
and the warrant of attorney was executed on the delivery up of the 
note. The court set aside the warrant of attorney, and the judgment 
entered up thereon, on the ground that the agreement on which they 
were founded was contrary to the policy of the insolvent act, in as 
much as it enabled the cremtor to taxc to himself a large portion of 
the future effects, which the legislature intended to be mstributed 
amongst all the creditors. 4 B^ A. 691. 

6. Entries in the minute book of the quarter sessions for London, 
that r. was a prisoner (on a day certain) for debt in the Fleet Pri- 
son, and was discharged, and that C. was chosen assignee of his 
estate, together with proof of the assignment, and that .7. T. took the 
oath prescribed by the 51 G. 3. c. 125. (insolvent act) upon being dis- 
charged, were held sufficient to support the title of C., claiming in 
ejectment as assignee of the estate of J. 1\ under the said act, without 
proving that «/• T. was a prisoner on the day mentioned in the said 
act. 5 M. AS. 72. 

7. A prisoner under an attaciiment for contempt for non-payment 
of costs pursuant to an award, may be brought up at the suit of the 
prosecutor, in order, to make him deliver in a schedule of his effecth, 
under the compulsatory clause in statute 32 G. 2. c. 28. The court 
considered tlic 33 G. 3. c. 5., as incorporated with the 32 G. 2. 
8 Taunt. 57* 


INSURANCE. 

1. Where the memorandum for charter stated one half of the 
freight to be paid in cash on unloading and right delivery, and the 
remainder by bill on London, at four months' date, and then, aflter 
containing stipulations for unloading, discharging, demurrage, Ac. 
added, the captain to be supplied with cash for the ship s use," and 
in pursuance ot tlic last stipulation, the master drew a bill on tlie 
freighters which was duly accepted and paid. Held, that this was 
not to be considered as a payment of freight in advance, but as a 
loan to the owner of the diip, and that (the ship having been lost on 
her homeward voyage) the freighters had no insurable interest in 
such bill. 4 B. A A. 582. 

2. Upon a policy effected (after the declaration of war by America, 
but before it was known in En^nd,) in which it yras not stated in the 
policy, nor communicated to the underwriter that tiie assured was an 
American subject, and the loss happened in consequence of a scisurc 
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bf the Aiuenean goverameiit for a forfeiture for the bieach of tlieir 
non-importation act. ' Held, that the action could not be niaintai^ 

€irea after the war had terminated. 4 B. A A. 4S3. 

S. Poliev of insurance from Para to Neuj Vorl, with leave to call 
at any of toe Windward and leeward Islands on the passage, and to 
discharge, exchange, and take on board the whole or any part of any 
cargo at any port or places, particularly at all or any of the Windward 
and Leeward Islands, without being deemed any deviation. Held, on this 
policy, the ship having proceeded to two of the Leeward Islainb for 
a purpose wholly unconnected with the voyage, that it was a deviation, 
and Vitiated the insurance. 4 B. A A. 72. 

4. A licence for tlie exportation of gun-powder was granted on the 
petition of A* B* on behalf of himself and oUters, on condition that 
the merchant exporter should give a certain security therein men- 
tioned ; A* /L, the manufacturer of the gun-powder, sold it to C. Zi. 
and contracted to deliver it free on board a ship. Held, that the 
condition of this licence was not complied with by A* H.'s giving the 
required security, he not being the merchant exporter within the 
meaning of tlie licence. 4 B. A A. 184. 

5. Where a ship had sailed from Elsineur, on her voyage home, six 
hours before the owner, who followed in another vessel on tlie same 
day, and having met with rough wca]||icr on his passage, arrived tirst, 
and then caused an insurance to be eifected on his own ship: Held, 
tliat these circumstances were material to be communicated to the 
underwriter, and that it was not sufficient to state merely that the 
aliip insured was <*all well at £. on the 2bth July,'* the day of her sailing. 

1 B. A A. 672. 

6. A policy on freight, at and from the ship's port of lading at i/» Conitniciioiior. 
to her port of dii>eharge, with leave to cdl at intermediate ports, 
begimiing the adventure on the goods from the loading as aforesaid, 

with' leave to discharge, excliange, and take on board goods at any 
port she may call at, witliout being deemed a deviation, covers the 
freight of goods loaded at an intermediate port, and, therefore, where 
the ship having soiled with a cargo loaded at ./., was, during the 
voyage, cast on shore at an intermediate port, and lost a part of Iuht 
cargo, and took on board other goods at that port to complete her 
cargo, and arrived at her port of discharge, and earned freight : 

Held, that the assured, who had abandoned to the underwriter, upon 
intelligence of the loss, and had assured, and had adjusted w^itli nim 
as for a total loss, was liable to the underwriter for the freight of that 
part of the cargo loaded at the intermediate port, after deducting (he 
expences attendant upon procuring the said freight. M. A S. 6. 

7. In an action on a policy on a ship, by which, amongst otlier 
risks, the underwriters insured against fire, and barratry of the master 
and inarkiers, they are liable for a loss by fire occasioned by tlie neg- 
ligence of the master and mariners. 2 B. A A. 7S» Held also, that 
u^e the assured had once provided a sufficient crew, the negligent 
disence of all the crew at the time of the Joss, was no breach of the 
implied warranty that the ship should be properly manned. Ibid. 

8. A transport, in government services, was insured for twelve 
months, during which she was ordered Into a dry harbour, the bed of 
which was hard and uneven, and on the tide having left her, she 
received damage by taxing the ground. Held, that ibis was a loss by 
a peril of the sea. 2 B. A A. 315. 

9. Ftdicy on sb^ ft>r four moodis, at and from a place to any port 
or ports wbataoever. Held| that an open roadstead (beipg the usual 

Voi. Vn. SB place 
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place of loading and unloading,) was a port within the meaning of this 
pdiicy. 2 B« & As 460. • 

10. The captain of a Spanish ship, in order to prevent a quantity 
of dollars from falling into the hands of an enemy, by whom he was 
about to be attacked, threw the same into the sea, and was immedi- 
ately afterwards captured. Held, in an action upon a policy of in- 
surance upon Spanish property, subscribed by British underwriters, 
who, at the time of eflecting the policy, knew that the assured were 
Spaniards, and that Spain was at war with the state to whom the 
capturing vessel belonged, that this was a loss by jettison, that term 
in the jiulicy of insurance signifying any throwing overboard of the 
cargo mr a justifiable cause ; secondly, that it was a loss by enemies ; 
and, thirdly, if not by jettison, in the strictest sense, that it was some- 
thing of the same kind, and, therefore, came within the words, all 
other losses and misfortunes.*’ 3 B. & A. 398. 

Warranty. 11. Where a vessel, being under the conduct of a pilot, in going up 

a harbour, took the ground, in the ordinary course of navigation, and 
ailerwards, being moored at a quay, on the ebb of the tide, took the 
ground, fell over on her side, and was injured, and her cargo damaged ; 
Held, that this was not o^stronding, for which the insurer was liable. 
1 B. & B. 388. 

Tutal Ion. 12. A loss of voyage, for \^e season, by perils of the sea, is not 

a ground of abandonment upon a policy on goods, with a clause of 
warranty, free from average, drc. where the cargo is in safety, and not 
of such a perishable nature as to make the loss of voyage a loss of 
the commodity, although the ship be rendered incapable* of proceed- 
ing in the voyage. 5 M. & S. 47. 

13. A ship received considerable damage from tempestuous wea- 
ther, and the crew, completely exhausted, deserted the ship on the 
high seas, for the mere preservation of their lives, and the ship was 
then taken possession* of by a fresh crew, who suceeded in conducting 
her safely into port. Held, that such desertion of the crew did not 
of itself amount to a total loss ; and, secondly, that the ship having 
been sold under the decree of the admiralty court, to pay the salvage, 
and it not appearing that the assured had taken any means to prevent 
such sale, that they had no right to abandon, and that there was no 
more than a partial loss. 2 B. & A. 513. 

jtUndonment. 14. If one of several, jointly interested in a cargo, effects an in- 
surance for the benefit of all, he may give notice of abandonment for 
all. 5M. d:S.47. 

15. Tile a.ssured are bound to give notice of abandonment at the 
earliest opportunity ; notice given five days after they received intel- 
ligence of the loss, was held too late. 5 M. & S. 47. 

16. An abandonment to the underwriter on ship transfers, the 
freight subsequently earned, as incident to the ship ; therefore, where 
ship and freight were insured by separate sets of underwriters, and 
the ship being a general ship, was captured, and ship and freight 
were abandoned to the respective underwriters, who paid each a total 
loss, and the ship being re-captured, performed her voyage, and 
earned freight, which was received by the defendant for the use of 
those who were legally entitled thereto. Held, that the underwriters 
on ship was entitled to recover. 5 M. & S. 79. 

Premium. 17. Where a licence was obtained, and insurance effected from 

to Hull, on goods the produce of Russia, on board a Swedish ship, but 
the ship sailed three days before the letter, directing the licence to 
be obtained, reached the agent, the letter having been delayed by 
16 contrary 
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contrary winds beyond the tisual time, and the licence wa^ obtained 
two days ailerwards, and the insurance eifcctcd subsequently to that<i 
Held, that though the voyage was, in its inception, illegal, being 
contrary to 12 Car. 2. c. 18. s.8. nevertheless, the assured might n- 
cover back the premium. 5 M. & S, 122. 

18. The defendant/?., with other underwriters, subscribed in August 
1811-, a policy on hides. The ship was captured, and the plaintiffs 
abandoned to the underwriters, and claimed a total loss. Shortly 
afterwards, the ship was re-captured, and all the underwriters, i\\ 
October 181 4-, adjusted a salvage loss, deducting short interest, to 
64/. 18^. S(/. percent., save the defendant, who, in February 181 />, 
indorsed on the policy as follows ; “ Adjusted 83/. per cent, on ac- 
count, upon my subscription to this policy, until the account of the 
proceeds of the goods insured cun be made up, when a final loss Is to 
be paid, to the same amount as by the other underwriters, and if tlie 
same exceed 33/. per cent. Mr, /?, to pay the excess ; if short, Mr. //. 
(the insured) to return the dideronce. ' Held, in assumpsit, on this 
policy, that this was a conditional, not an absolute adjustment, and 
that Hie plaintiffs, not having proved their conqilianee with the con- 
ditions, were not entitled to recover. 8 Taunt. 1 1 f). 

19. An insurance broker is only entitled to receive payment lor 
the assured, from the underwriter, in ii\pncy, and. therefore, a custom 
to set off the general balance, due from the broker to the underwriter, 
in the settlement of u particular loss, is illegal. 4 B. & A. 210. 

20. The plaintiff, resident abroad, ordered /!., his correspondent 
here, to effect an insurance on his account. /I. was in the habit of 
employing the defendunt os his broker, to effect insurances on his 
own account, and for his correspondents abroad, and instructed him 
to effect this insurance, but did not mention the plaintiff's name: the 
plaintiff paid the amount of the premiums, 280/., to A,, but that fact 
was not known to tlic defendant at the time of effecting the insurance, 
yf. was indebted to the defendant in 21,000/., including the amount 
of the premiums, and in the course of the next year, paid the de- 
fendant 33,000/., but incurred further debts, so as always, throughout 
the year, to Imvc a balance in favour of the defendant, to a gri‘ater 
amount than the sum due for the premiums. The defendants receiv(*d 
385/. from tlie underwriters, on the loss, and passed the same to /l.’s 
account. Held, that the defendant hud no general lien, and that tlnr 
particular lien was discharged, us the defendant must he considered 
as having been paid the amount of the premiums. If a broker, having 
a lien on a policy, part with it, his lien revives on re-possession. 
8 Taunt. 149. 

21. A policy delivered to an insurance broker for the purpose of 
settling a loss, is adjusted by the underwriter, payable at a month. 
The broker charges the undenvriter, in account, for the loss, and 
transmits to the assured an account, in which he states himself to be 
a debtor for the amount of the loss, and for the bular.ee of that 
account, the assured draws a bill uiion the broker, which the latter 
accepts, but does not pay. Tlie underwriter's name never having been 
struck off the policy, it was held, that he was not discharged. 4 B. 
& A. 395. 

22. A ship insured at and from a port, sails on her voyage in an un- 
seaworthy state, in consequence of having a greater cargo than she 
could safely carry. The aefect is discovered before any loss accrued, 
and part of the cargo is discharged, and a loss subsequently accriics, 
in no degree attributable to her having been overladen in the early 
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part of her voyo^. Held, that the underwriters were liable for ^ach 
loss. 2 B. & A. 820. The vessel having sailed, and put back to the 
JOownSf and then sailed again, and laboured and strained much from 
being overloaded, and then put back a second time ; and upon an ap- 
plication to the underwriters for liberty for the ship to go into port to 
mscharge part of the cargo, it was only communicated to them that 
the ship was too deep in tlie water. Held, that as the subsequent 
loss had not in any degree arisen from her having so strained and la- 
boured, the communication of that fact was immaterial, and that the 
communication made was quite sufficient. Held also, that the me- 
moranduifa giving such liberty, did not require a new stamp. Ibid. 


INTEREST* 


Oiiiffinntnce 
of judgment. 


Oil Uitt sction 
for. 


1. Interest allowed on affirmance of a jud^ent for the balance 
due frorO a banker, on account of money deposited with him (it being 
the custom of the bank to allow interest), but at the rate only which 
the bank were accustomed to allow. 8 Taunt. 250. 

2. Interest allowed on affirming in an action or breach of covqpant 
for non-payment of an instalment of the purchase-money, although 
there be an express engagement that interest shall be paid only on 
one instalment. 5 Price, 529. 

8. On a judgment recovered against bankers for a balance due 
from them, of money deposited in their bank by a customer, the court 
will on affirmance order the interest to be added to the damages, 
where the custom of the bank is to allow it. But they wull make the 
order for interest afrer the same rate only at which it was the usuage 
of the bank to allow it to their customers. 5 Price, 536. 

4. The court of error will not allow interest on affirmance, on an 
action on recognizance of bail, on the ground that the original was 
on a promissory note, the bail being only liable for the sum sworn to 
and cost. 6 Irice, 336. 

5. Interest allowed on the affirmance of a judgment, in an action 
for breach of covenant for non-payment of purchase-money on the 
whole sum recovered below, and from the date of the judgment 
below, notwithstanding an express agreement between the parties, 
.that part only of the sum recovered should bear interest. 8 Taunt. 
245. 

6. Declaration on debt for 800/. on a covenant (in a mortgage 
deed, for securing payment on a future day, certain of that sum and 
interest) that the defendant would pay the said sum of 800/., with 
interest on, &c. : with breach that he did not, nor would pay the said 
sum of 800/. on, &c. Held good, on special demurrer, although there 
was no averment that the interest had been satisfied or that the plain- 
tiff abandoned his claim tliere^o. 4 Pfice, 282. 

7. A principal sura secured by deed, and ^e interest stipulated to 
be payaole thereon, are two distinct sums, and not one entire sum, 
and either may be sued for independently of the other. 4 Price, 
282. 


8. Interest is not a part of the debt secured by mortgage, but rather 
sounds in damages, although, sm6le, it may be sued for in debt. 
MVice, 282. 
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JUDGE. 

In actions of trespass and false imprisonment, the question of rea« ProvinM of. 
sonoble and probable cause for the apprehension of the plaintiff, can- 
not be lefl to tlie jury. 8 Taunt. 182. 


JUDGMENT. 

1. Judgment si||;ned after a summons for furtlicr time to plead is Whouiigntd. 
returnable, is irregular. 2 B. & A. 355. 

2. Judgment ot nonpros must be signed within twelve moniiis of Ofnonproi. 
the return of the writ. 3 B. & A. 271. 

3. A defendant is not entitled in this court to judgment as in case As in cue oft 
of a nonsuit, if the plaintiff (having given notice of trial for the next noimiiu 
temf after that in which issue is joined) do not proceed accordingly, 

but countermand his notice. 5 Price, 187> liule to show cause 
therefore discharged on a i^eremptory undertaking. Ibid. 

4. Where a cause was set down for the sittings in term, and made 

a remanH to tlie sittings after term by consent, the defendant muv 
move for judgment as in case of a nonsuit, if the plaintiff' aftcrwarcts 
withdraw the record. 2 B. & A. 709. ^ 

5. In showing cause against a rule for judgment, as in case of a 
nonsuit, an affidavit that tlie plaintiff did not proceed to trial accord- 
ing tQ notice, in consequence of the abseuce of a material, need not 
name the witness. 8 Taunt. 104. 

6. liule for judgment as in case of a iiousuit for not proceeding to 
trial, after issue joined (obtained in the next term as it may be in 
this court) and notice of trial given, and countermanded, the plaintiff’s 
attorney voluntarily (although too late, if it liad been an ordinary 
case) giving a peremptory undertaking to proceed at tlie next assizes, 
discharged, and without costs, on its being shown os cause, that a 
serious domestic misfortune bad prevented the plaintiff’s solicitor 
from proceeding to trial. 7 Price, 531. The volyiitary undertaking 
so given, however, must be afterwards made a rule of court. Ibid. 

7. Where the rule for judgment, as in case of nonsuit, is discharged 
on the plaintiff’s peremptory undertaking, no sufficient reason haying 
been given for not proceeding to trial pursuant to notice, the defend- 
ant is entitled in tliis court to the costs of the application. 6 Price, 

202 . 

8. A rule obtained by the plaintiff for judgment, as in case oS a 
nonsuit, being made absolute generally without coats, applies only to 
the costs of the motion, not the costs of the suit. 7 Ptice, 709. 

9. This court will set aside a judgment founded on an usurious secu- or setting iudg- 
rity, without compelling the defendant to repay the principal and in^ ments wide, 
terest. 4B. k A. 92. 


JURY. 

* 1. In striking a special jury, the coroner is not bound to take ilie Special jury, 
jurors as they occur upon ^ sheriff’s books, but is to make aaeleotion, 
and where he had made such selection impartially, the court refused 
to cancel the list of the persons so selected. 1 B. & A. 193. 
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2. A rule for a special jury inieht be served sufficiently early to 
enable the opposite party to strike die jury before the day or trial, and 
therefore where the rule was served at 6 o'clock on the evening pre- 
ceding the day fixed for the trial, it was held, that the cause was 
properly tried by a common jury. 2 B. dr A. 400. 

Ofltneek bjf. 3. Upon the trial of an indictment for a misdemeanor which con- 
tinued more than one day, the jury, without the knowledge or consent 
of the defendants, separated at night. Held, that the verdict was 
not, tliercfore, void, and that it formed no ground for granting a new 
trial : it not a))pearing that there was any suspicion of any improper 
communications having taken place. 2 B. & A. 462. 

Chfdlengiiig. 4. The master of the croivn office, in nominating the jury, selected 
' the names of the jurors, and did not take them by chance from the free- 

holder's book ; he also took those only whose names had the addition of 
“ esquire," or some higher degree ; and included some persons who 
were in the commission of the peace. Held, that in so doing he was 
perfectly right. He also incluaed in his nomination some person who, 
us a grand juryman, had found the indictment, and persisted in his 
opinion as to their sufficiency, unless the crown would consent to 
abandon them, which was done, and others were then substituted* in 
their places. Held, that he was wrong in his opinion, but that there 
was no ground for presuming partiality. 4 B. & A. 471. 

5. No challenge can be taken cither to the array or to the polls, 
until a full jury have appeared ; and tliercfore where the challenges 
are taken previously, they are irregularly made : the disallowing of a 
challenge is not a ground for a new trial, but for a venire de novo, and 
every challenge must be propounded in such a way as that it may be 
put at the time upon the nisi prius record, so that the adverse party 
may either demur, or counterplead, or deny the matter of challenge, 
in which last case only, triers are to be appointed, and therefore 
where the challenges were not put on the record, the defendantsVere 
held not to be in a condition to ask the opinion of the court as a 
matter of right upon their sufficiency. 4 B. & A. .471* 

6. There can be no challenge to the array, on the ground ofainin- 
difiereney in the master of the crown office, he being tlie officer of the 
court expressly appointed to nominate the jury. The only remedy 
in such a case is to apply to the court by motion to appoint some 
other officer to nominate a jury. 4 B. & A. 471. 

7. The sheriff’s officer had neglected to summon one of the twenty- 
four special jurymen returned on the pannel. Held, that this was no 
ground of challenge to the array for unindifferency on the part of the 
sheriff, 4B. &A. 471. 

8. It is not competent to ask jurymen (whether special jurymen or 
talesmen) if they have not previously to the trial expressed opinions 
hostile to die defendants and their cause, in order to found a challenge 
to the polls on that ground, but that such expressions must be proved 
by extrinsic evidence. 4B.&A. 471. 


JUSTICE OF PEACE. 

JurUdiction of. 1. A justice of peace has authority to issue his warrant for the 
arrest of a party, charged with having published a libel ; and upon the 
neglect of the party so arrested to hnd sureties, may commit him to 

S rison, there to remain till he be delivered by due course of law. 1 
!.&B.548. 
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2. The acts ofa justice of the peace, who has not duly qualifiediare 
not absolutely void, and therefore persons seizing goods under a 
warrant of distress, signed by a justice who bad not taken the oaths at 
the general sessions, nor delivered in the certificate required, are D(»t 
trespassers. 3 B. k A. 2G6. 

3. Where the statute of labourers gives a magistrate jurisdiction to Order of. 
examine upon oath any servant, &c. and to make order for payment 

of wages to such servant, and a magistrate, iq his adjudication on 
this act, avers a complaint made on oath, it is not competent in 
replevin, for taking the plaintifi’s goods, for the plaintiff to plead in bar 
of a cognizance made under a warrant of distress and sale, founded 
on that adjudication, that the servant did not duly make oatli before 
the magistrate, that the sum claimed was justly due to him for wages. 

Nor can he plead that the sum claimed w!is not due. \Mierc a magis- 
trate has competent jurisdiction, and adjudges, and on refusal to pay, 
issues a warrant of distress and sale, the goods taken under it are not 
replevisable. Dictum per Richardson J. 1 B. & B. 57. 

4. In the notice required to be given to persons within the 24 G. Action ngsinit 
2. c. 44. of actions intended to be brought against them, it is not ne- 
cessary to name all the parties meant to be included in the action, or 

to express whether the action is intended to be joint or several. 

5 Trice, 168. ’ 


LANDLORD AND TENANT. 

1. A lease of coal mines reserved a royalty rent for every ton of Rclitivrto 
coals raised, and contained a proviso that the lease should be void to Icasw and to 
all intents and purposes, if the tenant should cease working at any 

time two years. After the w orking hud ceased more than two years, 
the lessor received rent ; Held, that a tenancy from year to year, was 
not thereby created, for the lease was not absolutely void by the 
cesser to work, but voidable only at the option of the lessor, and that 
he iiiiglit avoid the lease upon any cesser work, commencing two 
years before the day of demise in the ejectment. 4 B. & A. 401. 

2. Held also, that by 55 (i. 3. c. 184. s. 49. the commissioners of 
stumps are authorized to stamp letter, of administration de honk non 
on security given, and without payment of the duty, us well in cases 
w'liLTC the duty has been paid on the original letters ofadministration 
as when such letters of administration have been originally stamped on 
credit. Ibid. 

3. The owner of the foe grunted to A. his partners, fellow' adven- 
turers, &c. free liberty to dig for tin, and all other metals throughout 
certain lands therein described, and to rai.se, make merchantable, and 
dispose of tlic same to their own use, and to make additions, A'C. ne- 
cessary for the exercise of that liberty, together with the use of all 
waters, and watercourses, excepting to the grant or liberty for driv- 
ing any new addition within the lands thereby granted, and to convey 
any watercourse over the premises granted habendum for 21 years ; 
covenant by the grantee to pay one-eighth share of all ore to the 
grantor, and all rates, taxes, Sec, and to work effectually the mines 
during the term, and then, in failure of the performance of any of the 
covenants, a right of re-entry was reserved to the grantor. Held, that 
this deed did not amount to a lease, but contained a mere licence to 
dig and search for minerals, and that the grantee could not maintain 
an ejectment for mines, lying within the limits of the set, but notcon- 

- 3B4 nected 



714 


LANDLORD AND TENANT. [ADBERDiu 

neet^d with the working of the grantee. 2B.A A. 724. The 
grantee Commenced working the mines, but after some timd disconti- 
nued, not beingpfevented by the want of water, or hny other inevita- 
ble accident. Mie grantor, after some lapse of time, verbally autho- 
rized other persons to dig for ore throughout part of the land describ- 
ed in the deed, and met those persons on part of the land, andnointed 
out the boundaries within which they were to exercise the liberty, 
ahd himself subsequently entered into a mining adventure with other 
persons, and was carried on within the limits Ascribed in the inden- 
ture, and afterwards in consideration of the surrender of the first 
grant, and of certain payments, demised the premises to a lessee for 
twenty-one years, and upon the execution of this lease the original 
deed was delivered up, but there was no surrender in writing. Held, 
that these acts amounted to a re-entry by the grantor, inasmuch as 
unless referred to the exercise of that right, they would be acts of 
trespass by him. Ibid. A, demised premises to B, for one year 
certain. It was agreed that after the expiration of that year, the 
tenancy should expire on three months* notice being given by A. Die 
agreement contained no clause of re-entry. B. entered and took 
receipts for the rent from A,, first in his own name alone, and afterwards 
in the names of himself and two others, who were his partners. After 
three years' possession, he received a notice to quit from alone: 
Held, that A, might recover on his own demise in an action of eject- 
ment, the notice to quit, A. alone being sufKcient to determine the 
tenancy. 8 Taunt. 241. 

4. To entitle joint tenants to recover in ejectment against a tenant, 
from year to year, the notice to quit must be signed by all the joint 
tenants at the time it is served, but if the notice be given by an agent 
it is sufficient if his authority be subsequently recognized ; and there- 
Ihre, where such notice was given by an agent under a written autho- 
rity, which at the time of the service of the notice had been signed 
only by some of the several joint tenants, but afterwards was signed 
by all othelrs : held, that the subsequent recognition was sufficient to 
give validity to the authority from the beginning, and that the notice 
to quit, was therefore sufficient. 3 B. dr A. 689. 

5. The defendant, in 1799, agreed to take the premises for seven- 
teen years, at a yearly rent, and entered. In 1813, the plaintiffa 
contracted to sell the mo to A,, who thereupon bought from the de- 
fendant the residue of his term, and, without the assent of the plain- 
tiffs, nut in a new tenant, %vho occupied for two years. The contract 
for sale of the fee was then rescinded: held, that the plantifFs were en- 
titled to recover from the defendant, in an action for use and occupa- 
tion, the rent from 1813, to the end of the original term, asth^re had 
been no surrender in writing of his interest, and as the plaintiffs had 
not assented to the change of tenancy. 8 'Taunt. 270. 

6. A lease by the warden and poor of an hospital under the corpo- 
ration seal, made before the expiration of a former lease to a lessee, 
who then had only a part interest in the first lease, but to whom the 
entire interest w*as assigned within three years afterwards, is binding 
,iipon the succeeding warden and poor of the hospital. 3 B. dr A. 711. 

7. Where premises had been let to B. for a term determinable by a 
notice to quit, and pending such term C. applies to ^4., the landlord, 
fbr leave to become the tenant, instead of B,^ and upon A. consent- 
ing, agrees to stand in B.'s place, and offers to pay rent. Held, that 
(thou^i B.'s term had not been determined cither by anotice to quit, 
or a surrender in writing) Am might maintain an action for use, and 

occupation 
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occupation against C., and that the latter could not set up £.*8 title in 
defence to that action. 1 D. dr A. 50. 

8. A. being teiltmt from year to year, underlet the premises to 
iind the original landlord with the assent of A. accepted J5. as his 
tenant, but there was no surrender in writing of interests ; rent 
being subseaucntly in arrear, the landlord distrained on B.'s 
goods. Helu, that these circumstances constituted a valid surrender 
of A,*s interest by act and operation of law,* within the 29 Car. 2. 
c.3.s.<l. 2B. ft A. 119. 

9. Where a lesse covenanted that he would at all times and seasons Relative to 
of burning lime, supply the lessor and his tenants with lime, at a sti- conmcii tmd 
pulated price, for the improvement of their lands and repair of their 

houses : held, that this was an implied /covenant also that he would ^ 
burn lime at all such seasons, and that it was not a good defence, to 
plead, that there was no lime burned on the premises out of which the 
lessor could be supplied. 2 B. ft A. 487. 

10. A covenant by a lessor, to supply the premises demised 
(which were two houses) with a sufficient quantity of good water, 
at a rate therein mentioned for each house, is a covenant that runs 
with the land, and for the breach of which die assignee of the lessee 
may maintain an action against the reversioner. 4 B» ft A. 266. 

1 1 . Covenant for quiet enjoyment during a term, ** without the law- 
ful let, suit, interruption, ftc. of «/. ilf. his executors, administrators, 
or assigns, or any of them, or any other person or persons whomsoever, 
liaving or claiming any estate, or right in the premises, and that free 
and clear, and freely and clearly discharged or otherwise, by J. M. 
his heirs, executors, or administrators, defended, kept harmless, and 
indemnified from all former gifls, grants, bargains, sales, leases, mort- 
gages, assignments, rents, and arrears of rent, statutes, judgments, 
recognizances, made or suffered by J. M., or by their, or either of 
their acts, means, default, procurement, consent or privity," preceded 
by a covenant, that the lease was a good lease, notwithstanding any 
act of J. M; and followed by a covenant for further assurance, by 
J. M., his executors, administrators, and all persons whomsoever 
claiming, during the residue of the term, any estate in the premises 
under him or them. Held, Park J. dissentiente, that the covenant for 
({uiet enjoyment extended only against the acts of the covenantor, 
and those claiming under him, and not against the acts of all tlic 
world. 1 B. ft B. 319. 

12. A tenant was bound either to consume the hay on the demised 
premises, or for every load of hay removed, to bring two loads of 
manure; on quitting possession of tne premises, he sold part of a rick 
of hay, then letl standing to a purchaser, without mentioning his liabi- 
lity to bring manure. The incoming tenant refused to allow the pur- 
chaser to take away the hay until the manure was brought; afler an 
interval of a month, during which time the hay had been considerably 
damaged, the latter consented that it should be removed; the pur- 
chaser, however, then refused to accept or pay for the some. Held, 
that although the bringing on the manure was not a condition prece- 
dent to the carrying off the hay as between the landlord and tenant 
still, and after tne tenant had quitted possession of the premises, tlie 
succeeding tenant had a right to refuse or permit the nay to be re- 
moved till after the manure was brought on, and that as the vendor 
had not enabled the purchaser to remove the hay in the first instance, 
he was not entitled to recover the price. 2 B. ft A. 753. 

13. By the custom of the country, the outgoing tenant was entitled 

to 
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to an allowance for foldajge from the incoming tenant. Where a lease 
however specified certain payments to Be made by the incoming to 
the outgoing ^ tenant, at the time of quitting the premises, among 
which there was not included any payment for foldage : held, that 
the terms of the lease excluded the custom, and that the outgoing 

tenants was not entitled to any allowance in respect of* foldage. 2 B. 
& A. 746. Where the lease also provided that the tenant should 
during the term, fold his dock of sheep, which he should keep on the 
demised premises, under a penalty, if he omitted to do so : held, 
arguendo^ that this amounted to a covenant to keep a dock of sheep 
upon the premises. Ibid. 

14. Where a party took seve^-sixteenths of certain premises, the 
whole of which then were rated at the annual value of 35/. and the 
lessor covenanted to pay all taxes then chargeable on the premises, 
or any part thereof, or on the yearly rent thereby reserved, and the 
lessee covenanted to pay all fresh taxes, which snould thereafter be 
charged upon the premises, or any part thereof: held, by Bayly 
and llolroydy J.8, dissentiente Abbott, C.J., that the true con- 
struction of these covenants was, that the lessor, should pay such 
taxes as were chargeable on the premises at the time of making the 
lease, considering them as of the annual value of seven-sixteenths of 
35/. and that the lessee should pay all fresh taxes, formerly cliarge- 
akle as were occasioned by the improved value of the premises. 3 B. 
& A. 647. 

15. Upon a covenant to repair, and keep in repair during the con- 
tinuance of the term, an action may be maintuhied for breaches com- 
mitted before the term has expired. 1 B. &A, 584. 

16. A covenant in a lease, that the lessee shall not exercise tlie trade 
of a butcher upon tlie premises, is broken by there selling raw meat 
by retail, although no beasts were there slaughtered. 1 B. & A. 617. 

lUlaiivv tu tliu ^’7* covenant by assignee of lessor against lessee for rent 
leiscc. arrear, an allegation that the lessor was possessed for the remainder 

of a term of twenty-two years, commencing on, &c. is material and 
traversable. 1 B. & B. 531. 

18. An occupier of lands having during a course of twelve years 
paid to the collector of taxes the landlord s property-tux, and the 
full rentes it became due to the landlord, without claiming any de- 
duction on account of the tux so paid. Held, that the occupier coidd 
not recover buck from the landlord any part of the property- tax so 
paid. 1 B. A' A. 123. 

Ili-laiivc lu tliv 1^^* Whei;e rent is paid by succeeding tenants after an adverse pos- 
ashigiictf. session of twenty-three years, it does not amount to an utoncment, 
unless the consent, or^at least the knowledge of the landlord, can be 
shewn. 6 Wee, 146. 

20. When a party takes an assignment of lease by way of mortgage 
ns a security for money lent, the whole interest passes to him, and he 
becomes liable on the covenant for payment of rent, though he has 
never occupied, or become possessed in fact. 1 Ik & B. 238. 

21. Where A., being possessed of certain premises fur a term of 
years, assigned part of them over to B» for the residue of his term, 
^ith a covenant tor quiet enjoyment, and B. aflcrwards assigned them 
over to C. Held, that C., having been evicted by J. S., the lessor of 
A, for abroach of covenant committed by A, previously tD the assign- 
ment to B,, might maintain an action against A. upon the covenant 
for quiet enjoyment, on the ground that there was a privity of esUtc 
between A. and C*. ; sccondlvi the declaration having set out the in- 
denture 
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denture from A. to B., in which it was recited that J, S. by indenture 
demised to A. the premises ; and it afterwards appearing on the face 
of the declaration that J. S. had entered and ejected CVfrom the pre* 
iiiises for a forfeiture. Held, .that the court might particularly, after 
verdict, presume that J. & had a title to the premises, although there 
was no express allegation of that fact; tliirdly, when part of the spe- 
cial damage laid in the declaration did not fall strictly withhi the 
covenant alleged to be broken, it is to be presumed, after verdict, that 
the jury were directed at the trial not to take that part into their con- 
sideration. 3 B. & A. 392. 

22. A; as administrator of B., the lessee of certain premises, took 
possession of them on B/s death, but paid no rent, the premises proved 
to be unproductive, and after eight months A. made a lessor or verbal 
oiler to surrender them. In action brought against A., in his own 
right for rent due after the decease of B,, lield, that A» was not 
ciiargeable. 8 Taunt, 191. 

23. Where goods seized under an extent had been kept by the officers of the Ivor’s 
for a long time locked up on the premises pending a reference of the right on ah 
prosecutor's claim, during which a subsequent arrear of rent accrues 

due to the landlord : the court refused to interfere in his behalf, so 
far as to order the effects to be sold, and the rent in arrear to be paid * 
to him out of the produce. 6 Price, 19. Semblcy his remedy is by 
action for use and occupation against the tenant, or case against 
the officer. Ibid. 

2K Where a shcrid', with knowledge that there is rent due to the 
landlord proceeds to sell the tenant's goods liy virtue of a writ oi'Ji.Ja. 
without retaining a years rent, he will be liable for it although' no 
specific notice has been given to him by the landlord. 3 B. & A. 

2.‘i. Under the statute of the 8th Anne, c. H<. the sheriff is bound 
to retain one year's rent out of the proceeds of u tenant's goods taken 
in execution, provided he has notice of the landlord’s claim at any 
time while the goods or the proceeds remain in his hands ; and the 
court, upon motion, ordered the same to be paid to the landlord, even 
where the notice wiis given after tlie removal of the goods from the 
premises. 3 B. & A. 440. 

20, In an action against the sheriff for removing ^oods taken in 
execution without paying the landlord a vear's rent, it is not neces- 
sary to prove that a year's rent is due. lit i.s sufficient to prove the 
occupation by the tenant. It lies on the defendant to shew that the 
rent has all been paid. Such a claim may be supported for forehand 
rent stipulated by the lease to be paid in advance, us being rent due 
within the statute of Anne, and such rent inhy be distrained for by 
the landlord, although he is aware that an execution is about to be 
sent down at the suit of a judgment creditor. If a landlord, who has , 
distrained for rent, does not sell within the five days by arrangement 
made between them and the tenant, that is no proof per se of collu- 
sion. The jury having found a verdict for the defendant, under cir- 
cumstances affording ground for the objections so over-ruled in this 
case, the court ordered a new trial. 7 Price, 690. 

27. The common allegation of ** the defendant well knowing tlte 
premises," in the declaration, will, after verdict, cure the omission of 
of an averment that the defendant had notice of rent being in arrear. 

So held on a writ of error founded on that objection. Quarc, whether 
iuiy other allegation of notice be necessary ? Ibid. 

28. In an action against a sheriff for removing goods 8ci;&ed under 

a fieri 
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a Jien facias^ without paying the landlord a year’s rent under the 
statute of 8th Anne, wherein the plaintiff recovered a verdict, the 
court refused a new triid, on the ground that the goods having been 
afterwards returned, the plaintiff had not been £mnified, because 
while they were in the custody of the law, tlie landlord could not dis- 
train them* The want of an allegation in the declaration that the 
sheriff had notice of rent due, is not the subject of a motion for a new 
trial, but should be moved In arrest of judgment. 7 iPrice, 566. 
'fhe improved or rack rent mentioned in the 11 G. c. 19. s. 2., 
is not the rent reserved, but such a rent as the landlord and tenant 
might fairly agree on at the time of delivering the declaration in eject- 
ment, in case the premises were then to be let. 2 B. & A. 652. 
or actions by 29. Demise by lease of certain lands, together with the mines under 
landlord against liberty to dig for ore in other mines under the surface of 

tenant. lanHiH not demised, the tenant fraudulently concealed a declara- 

tion in ejectment delivered to him, and suffered judgment to go bv 
default. The declaration in ejectment did not mention mines at all, 
but the sheriff, in executing the writ of possession by the concur- 
rence of the tenant, delivered possession of the premises demised to 
the tenant, and also of those mines in which he had liberty to dig. 
Held, that although the latter could not be recovered under the de- 
claration in ejectment, still that the tenant by his own act had estop- 
ped himself f rom taking that objection, and that in an action for the 
value of three years’ improved rent under the statute of 11 G. 2. 
c. 19., the landlord might recover the treble rent in respect not only 
of the demised premises, but that of the mines, in which the tenant 
had only liberty to dig. 2 B. & A. 652. 

or summary 30. Where a tenant ceased to reside on the premises for several 
prociedings to months, and left them without any furniture or sufficient other pro- 
r^ver posaus- perty to answer the year’s rent. Held, that the landlord might pro- 
perly proceed, 11 G. 2. c. 19. s. 16. to recover the possession, 
mthough he knew where the tenant then was, and although the jus- 
tices round a servant of the tenant on the premises when they first 
went to view the same. 1 B. & A. 369. Held also, that it is not ne- 
cessary to state in the record of the Magistrates proceedings that the 
landlord had a right of re-entry, although a right must exist in order 
to entitle the party to proceed under this statute. Ibid. 


LIBEL. 

In civil cases. 1. The libel stated in the declaration, purported to be a speech of 
counsel ot a trial of the plaintiff on a criminal charge, and it stated, 
after setting out the speech, that a witness was called and proved all 
that had been stated by counsel, and that the defendant was imme- 
diately after that acquitted, upon a defect in proving some matter of 
form. The plea stated that in fact such a siieech was made, and that 
the witness called proved all that had been so stated, but it did not 
set out the evidence or justify tlie truth of tlic charges made in the 
counsel’s speech. Held, that such plea was bad, inasmuch as a party 
could not be justified in publishing the result of evidence given in a 
court of justice, but must state the evidence itself. 4b B. & A. 
605. 4 

2. rAlaration for a libel published in a newspaper, plea that the 
libel wfl originally published in tlie f/. journal by J. <$.,and that at 
the timlof publication by the defendant, it was stated in such publi- 
^ cation 
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4:atio« that it was copied from that newspaper, and that pursuant to 
statute S8 G. 3. c« 78. J. S. had made an affi^vit that he was tlie pub- * 
lisher of the H. journal, and still remained so at tlie time of publira- 
tion of tlie libel. Held, that this plea was bad, inasmuch as the pub- 
lication by the defendant did not specify the name «/. 8. as the origi- 
nal publisher of the libel, but only named the joumid. 4 B. & A. 

605. SemUtt that even if J. S. had been named by the defendant 
when the latter published the libel, sucii publication being of written 
slander, could not have been justihed. Ibid. Semble also, that the 
repetition of oral slander, accompanied by a declaration of the name 
of the original author, cannot be justified, unless such repetition 
be made without malice, and upon a fair and justifiable occasion. 

Ibid. 

S. Declaration stated that the defendant published a libel, contain- 
ing false and scandalous matters concerning the plaintilf, in sub- 
stance as follows, and then set out the libel with inuendoes. 

Held, that this was bad in arrest of judgment. 3 B. & A. 

SOS. 

4. Declaration alleged that, before Uie publishing of the libel, 
a carriage in which one 8. was riding, was passing on a certain 
liighwavt and that plaintifi* was there driving another carriage, and 
that it happened, without any negligence, fault or furious driving on 
the part of the plaintiff, that the two carriages came in contact toge- 
ther, whereby the carriage in which £. S» was riding, was overturned, 
and the said £• 8. was injured. The declaration then proceeded to 
allege that the defendant published a libel of and concerning the 
plaintiff, and of and concerning tlie said accident, and tliat allegation 
was made in every count of the declaration. Tlic defendant pleaded, 
first, not guilty ; secondly, justification to the whole of the libel in 
the first count of the declaration, and stated that the accident men- 
tioned in the supposed libel, was the same accident mentioned in the 
introductory part of tlie declaration, and that it was occasioned by 
the careless and furious driving of the plaintiff. The defendant then , 
pleaded a justification only as to part of the libel contained in the 
second count, that the said E, 8. had been thrown from a chaise 
owing to the hard driving of the plaintifi", but there was no justifica- 
tion as to the other part. The jury found a verdict for the defendant 
on the justification, and they found a verdict for the plaintiff as to 
tliat part of the libel, to which no justification was pleaded. Held, 
that the word accident,” in this declaration, meant the collision of 
the carriages only, and that the allegation that that collision was dc- 
casioned by the furious driving of the plaintifi^ was a separate and 
distinct allegation, and that the verdict tnerefore was right. 2 B. A 
A. 685. 

5. Declaration for a libel concerning the plaintiff, in his profession 
08 an attorney. The libel began, << Shameful conduct of an attorney,” 
and then proceeded to give an account of proceeding in a coun of 
law, whicli contained matter injurious to the plaintiff’s professional 
character. The defendant pleaded, that the supposed libel contained 
o true account of the proceedings in the court of law. Held, afler 
verdict for the defendant, that the plea was bad, inasmuch as the 
words, ** shameful conduct of an attonie3r,” formed no part the 
proceedings in the court of law, and the pimtiif was therefore entitled 
to judgment. SB. A A. 702. 

6 . Qusm, whether the mere writing of a libel with intent to ex- in criminal 
cite hatred and contempt of the king’s govemment. be an indictable cmn. 

offence, 
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i^iTencc, assuming that the offence is not complete until publication ? 
Queerer whether it can be tried in any county but in that 'where the 
publication took place? Defendant was indicted for publishing a libel 
in the county of L. The writing was dated from that county, and the 
defendant was seen there both on the day of the date, and the day 
following, and the letter was received by A. from B,, in the county 
of M., open, accompanied with written directions to D. to forward 
. it to A* for publication, (lucsre, whether this was evidence to go to 
the jury of an actual publication in Z..? 3 B. dr A. 717. 

7. Where an information alleged that a libel was published of and 
concerning the government of the country, and tlie libel did not in 
express terms charge the acts to have been done by the government 
or its order, the court may take the whole libel together, to interpret 
it in the way in which ordinary persons would understand it, and 
to judge from the whole tenor of it, whether it be coming of, and 
concerning the government ; and the court having come to this con- 
clusion, such an information was held good after verdict, although 
the record did not contain any averment of extrinsia facts, in order 
to show that the litiel was written of and concerning the government. 
4B.dfA. 314.. 

8. Where the information alleged that the defendant intending to 
cause it to be believed, that divers subjects of our lord the king had 
been inhumanly killed by certain troops of our lord the king, publish- 
ed a libel of and concerning the said troops, and the only inuendo 
in the libel was applied to the word dragoons, meaning the said troops 
of our said lord the king, and meaning thereby that divers liege sub- 

i 'ects of our lord the king had been inhumanly cut down and killed 
\y the said troops of our said lord the king. Held, after verdict that 
this was sufficiently certain, w'ithout defining what particular tniops is 
meant. 4B. &A. 314*. 

9. On an information for writing, composing, and publishing a libel, 
in the county of L.\ it appeared that the defendant, on the ^d of 
. August, wrote and composed the libel in and that he was seen in 
Z. on that and the following day. On the 24th the libel was deliver- 
ed in the county of M., (100 miles off,) by yf. to B., being inclosed 
in an envelope, addressed to A,, containing written directions to A. to 
forward the libel to /i., by whom it was subsequently published in M, 
The envelope was open, and it was not proved that tlicrc was on it 
any trace of a seal or post-mark. A. was not called at the trial as a 
witness by cither party, nor was it proved that he was a resident, or 
had been about that time in Z. Held by three justices (dissentientc 
BayleVi d**) lhat this was evidence on which the jury might properly 
be left to presume that the libel w^os delivered open to yl. in Z. 
Held also W three justices {Bayley^ J. dubitante,) that a delivery at 
the post-office in Z. of a sealed letter, inclosing a libel, is a publica- 
tion of the libel in Z. Held also by three justices, (Bayley^ 
dubitante) where a defendant writes and composes a libel in Z., 
with the intent to publish, and afterwards publishes it in AZ, 
that he may be indicted for a misdemeanor in either county. And 
per iotam curianu where a libel imputes to others the commis- 
sion of a triable crime : held, that evidence of the truth of it is inad- 
missible. Held also, where, in summing up, the judge told tlie jury 
tliat the intention was to be collected from the paper itself unless ex- 
plained by the mode of publication, or other circumstances, and that 
if its contents were likely to excite sedition, &c. ; defendant must be 
pmtimed to intend that which his act was likely to produce, and that 
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if-they found such to be the intent, he was of opinion it was a libeU 
and that they were to take the law from him, unless tlicy were satisfied 
tliat he was wrong; that this was a correct mode of leaving the ques- 
tion to the jury under 32 6. 3. c. 60. s. 1. whether the writ- 

ing and composing of a libel with intent to publish, but not followed 
by publication, be an offence. 4 B. & A. 95f 


LIEN. 

1. An actual possession given to a factor by a carrier, by ordefof On the crciiUon 

the shipper, after his (the shipper’s) bankruptcy, is not such a posses- o*’***<^ . 

sion as will give him a lien against the assignees, although the goods 

w'ere shipped on account of the factor, and bills had been accepted 
by him on the faith of it. Such an order rather operates to defeat 
his claim of lien, as being an act of ownership, exercised by the bank- 
rupt. Nor is a delivery to a master of a vessel where the consignor 
had written to the consignee, apprising him that htf has consigned to 
him, and requesting him, on the faith of such consignment, to accept 
bills (which he accordingly accepts and pays,) such a constructive 
delivery to a consignee as will give him a lien against the assignees. 

It is not within the principle of the cases, which decide, that an equit- 
able right will supply the deficiency of an actual delivery, in support 
of a well-founded lien, not perfected by possession. Letters advising 
of a consignment of goods to a party who has accepted bills on the 
faith of such consignment, are not equivalent in effect to bills of lading 
endorsed. 3 Price, 547. 

2. A ship-wright has a lien upon a ship for repairs. 4 B. & A. Of the party 

341 . nititlwl to. 

3. A workman having bestowed his labour upon a chattel, in con- 
sideration of a price fixed in amount by his agreement with the 
owner, may detain the chattel until the price be paid ; and this, 
though the chattel be delivered to the workmen in different parcels, 
and at different times ; if the work done under the agreement be 
entire. Sembhf that where the parties contract for a particular time 
or mixlc of payment, the workman has not a right to set up a claim to 
the possession, inconsistent with the teVms of the contract. 5 M. & 

S. 180. 

4. Where the owner of a ship having a lien* on the goods until the On tlie d«ter- 
delivery of good and ap[)roved bills for the freight, took a bill of ex- miiwtion 04 
change in payment, and though he objected to it at the time, after- 
wards negotiated it. Held, that such negotiation amounted to an ap- 
proval of the bill by him and that it was a relinquishment of his lien 

on the goods. 3 B. & A. 497. 


LIFE, TENANT FOR. 

1 . Although a surrender of a life-estate to the owner of the sec is, as Surrender of 
between the parties, an extinguishment of the estate surrendered, yet 1“^ 
may it have continuance to uphold a prior interest derived under it. 

Therefore, where J, B. C. having a lease for three lives of a manor, 
where, by the custom, the copyholds were demiseable by copy made, 
a lease for years by indenture of a copyhold tenement to defendant’s 

father, 
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fathor^ and afterwards, the estate of J. B, C. was surrendered to the 

lord of the see, who made a lease of the mancur to the lessor of the 

plaintiff. Held, that inasmuch iis the lepse to defendant's father, 
thou^ not warranted by the custom, and though it suspended the 
Gopynold tenure, was nevertheless good to pass an interest to him, 
the lessor of the plaintiff should not avoid the same during the con- 
' tinuance of one of the three lives in the lease to </• B. C. notwitli- 
standing the surrender of tiiat estate. 5 M. & S. 146. 

It! operation on 2. To avoid a fine, a husband claiming in right of his wife, must 
righte of entry, enter within five years after his title accrues. 3 B. & A. 474. 


LIMITATIONS, STATUTE OF. 

Commenee- 1. Where A. under a contract to deliver spring wheat, had deliver- 
nent of iti ed to B. winter wheat, and having again sold the same as spring 

®P®**^"* wheat, had, in consequence, been compelled, after a suit in Scotland, 
which lasted raanf years, to pay damages to the vendee, and after- 
wards J3. brought an action ot assumpsit against A. for his breach of 
contract, alleging as special damage the damages so recovered. Held, 
that although such special damage hod occurred within six years be- 
fore the commencement of tlie action by against >4., yet that the 
breach of contract, which, in assumpsit, was the gist of the action 
having occured, and become known to B, more than six years before 
that period, A» might properly plead actio non accrevU infra sex an- 
noi. 3 B. & A. 288. 

lu operation in 2. Tlie Statute of limitations is a good defence to an action by a 
relation to the landlord for rent against one wlio had once been his tenant from year 
*** to year, but who had not within the last six years occupied the pre- 
mises, paid rent, or done any act from which a tenancy could be in- 
ferred, although the tenancy had been determined by a notice of 
quit. 1 B. & A. 625. 

Operation of, s. Where upon demand made of payment of seamen’s wages 
how avoided, accrued during the Russian embargo, the defendant answered, "lhat 
he would not pay, there were none paid, and he did not mean to pay, 
unless obliged this was held sufficient to take the case out of the 
statute of limitations. 5 M. dr S. 75. 

4. Where it was proved that a defendant had, after having denied 
the existence of a debt 'demanded of him, replied to an assertion by 
the pJaintif^ that he had documents in his possession which would 
prove it, that it is of no use for we to look at them, for I have no 
money to {wy k now ; the Court held that a nonsuit, which hail beiMi 
dmeo^ on such a case, made and relied on by the plaintiff, was right. 
The legal effect of such conversations, as to how tar they arc to be 
considered as admitting debts to be due, or amounting to promises to 
pay them, is a question rather for the determination of the Court 
than the jury. 5 Price, 636. ' 

5. Trespass for breaking and eiiterii\g coal mines, and taking away 
coals ; Plea, in actio non accrevU infra sex annos ; to which the plain- 
tiff rc^ed in the affirmative at the trial, no evidence was given to 
shew that die trespass was actually committed within six years : held, 
that endeace of a promise to make compensation, made by defend- 
ant before the commencement, and when he was threalenea with an 
aotion for taking aw^ coals, was not auiScient to support this issue, 
by wlndi the platiitiflr was bound to prove (he affirmatme, that he had 

a good 
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a good cause of action within six years before the commencemcfht of 

the suit. 1 B. & A. 92. 

6. One of two joint clrawers of a bill of exchange, becomes bank- 
rupt, and under his commission, the indorsees prove a debt (beyond 
the amount of the bill) for goods sold, &c., and they exhibit the bill 
as a security they then held for their debt, and afterwards receive a 
dividend. Held, in an action by the indorsees of the bill against the 
solvent partner, that the statute of limitation was a ^ood defence, 
although the dividend had been paid by the assignees of the bankrupt 
partner within six years. 1 B. & A. 463. 

7. Defendant having entered into a guarantee in writing, and be- 
come liable upon itj at a period of more than six years ; before die 
commencement of the suit, verbally promised, within six years, tnai 
the matter should be arranged ; and afterwards, on an action being 
brought, pleaded actio non accrevit, Sfc, Held, that the statute ot' 
frauds having been once satisfied by the original promise, being in 
writing, it was not necessary, in order to take the case out of the 
statute of limitations, that the latter promise should also be in writ- 
ing. 1 B. & A. 690. 

8. Assumpsit on a promissory note. Plea, firSt, general issue; 
secondly, statute of limitations ; but there was no pica or notice of 
set-off. It was proved that on the plaintiff’s shewing the defendant 
the note within six years, the latter said, You owe me more money ; 

I have a set-off against it.” Held, by Bayley and llolroydt Justices, 

(Besit J. dissentiente,) that that was not a sufficient acknowledg- 
ment within six years, to take the case out of the statute of limita- 
tions. 2 B. & A. 759. 

9. Where, in a deed between defendants and a third person, de- 
fendants acknowledged within six years the existence of a debt, and 
the plaintiffs were wholly strangers to the deed : held, this was suf- 
ficient to take the case out of the statute of limitations. 3 B. & A. 

131. 

10. A party, on being asked for the payment of his attorney's bill, 
admitted that there had been such a bill, but stated that it had been 
paid to the deceased partner of the attorney, who had retained the 
amount of the floating balance in his hands. QurcrCf whether in or- 
der to take the case out of the statute of limitations, evidence is ad- 
missible, to shew that the bill had never, in fact, been paid in this 
manner ? 4 B. (Sr A. 568. Scmhlc, that such evidence is admissible, 
if at all, only where the defendant states the debt to be discharged 
by particular means, to which he refers with precision, and where he 
has designated the time and mode so strictly, that it is impossible it 
could be discharged in any other manner than that specified. Ibid. 

11. To a declaration in an action, on the case founded in tortf a Pleidingi rela- 
plea of not guilty of th$; grievances mentioned in declaration within tivt in. 

six years, is bad, upon special demurrer. 3 B. & A. 448. 

12. Declaration in assumpsit stated as a breach, that the defendant 
did not diligently and sufficiently make a search at the bank of Eng- 
land to ascertain whether certain stock was standing in the name of 
certain persons, the defendant having been employed as an attorney 
so to do : Tlie omission to search took place more than six years be- 
fore, although it was not discovered by the plaintiff till withm the six 
years. Held, that the statute of limitations having been pleaded, 
that, upon this form of declaration, , the plaintiff was not entitled to 
recover. On the discovery being made, the defendant said the neg- 

V 0 L.VII. SC lect 
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lect arose from the omission of his clerk, and that he was respon- 
sible. Held, that upon this record, such an acknowledgment i^as 
not sufficient. 3 B. & A. 626. 


LONDON. 

1 . On the charter day for the election of lord mayor of the city of 
London, the business of the election ought to have precedence ot all 
other matters, and therefore it is not lawful, after the lord mayor and 
aldermen having retired from the hustings, to propose any other bu- 
siness inconsistent with the election, the discussion of which may have 
the effect of putting it off altogether. 3 B. A A. 668. 

2. The statute 39 and 40 G. 3. c. 101. extends to assignees of a 
bankrupt; and therefore where a plaintiff, as assignee, recovered less 
than 5?. the Court ordered suggestion to be entered on the record, 
to deprive the plaintiff of costs ; hut defendant having given notice of 
his intention to dispute the petitioning creditor’s debt, &c. (which was 
proved at the trial) it was holden, that the plaintiff was entitled to the 
costs thereby occasioned, and the Court ordered a suggestion to be 
entered accordingly. 1 B. & A. 367. 


MANDAMUS. 

1. Under the 13 G. 3. c.63. the court w ill grant a mandamns io 
the court in India to examine witnesses on behalf of the defendant 
in a civil action. 1 B. A B. .519. 

2. Where a rail-way was made under the authority of an act of 
parliament, by which the proprietors were incorporated, and hy 
which it was provided that the public should have the beneficial en- 
joyment of the same, the company having afferwards taken up the 
rad-way : held, that a mayidamus might issue to compel the com- 
pany to reinstate and lay down again the rail-way. 2 B. A A. 646. 

3. The court will not grant a mandamus to a trading corporation, at 
the instance of one of its members, to compel them to produce their 
accounts for the purpose of declaring a dividend of the profits. 
2B.&A.620. 

4. The Court of King’s Bench have no jurisdiction to grant a 
mandamus to magistrates, to make an order of maintenance on a 
particular parish. 4 B. Sz A. 298. 

5. A writ of mandamus to a corporation commanding them to pay 
a poor’s rate, omitted to state that the defendants had no effects 
upon which a distress could be levied. Held, that this was a fatal 
objection to the w'rit, and might be taken aflcr the return, or at any 
time before the issuing of the peremptory mandamus, QuarCy whe- 
ther in such a case a mandamus will lie? 3 B. & A. 220. 

6. A mandamus to the mayor of M. to convene a meeting to pro- 
ceed to an election, in order to fill up five vacancies in a select body, 
consisting of fifleen chief burgesses. Return by him, after stating 
objections to the titles of several of the remaining burgesses, that 
there were not within the borough eight legally elected chief bur- 

S sses, by whom the election of others could be made, and that for 
Q several reasons before mentioned, he could not proceed to such 
election. Held, insufficient return, and peremptory mandamus aw'ard- 
cd. 4 B. A A. 496. 


MANOR. 
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MANOU. 

It Is a good custom in a manor, that the stowai il or his dt puty 
should have the sole right of preparing all the s\irrciiders of cop)^ 
hold tenements within the manor. 2 B. ^ A. 550. 


MARKET. 

An act of parliament, the preamble of which recited the grant of 
a market, and that it was expedient that provision should be made 
for the better regulating of the market, and for the more easy collec- 
tion of the tolls and dues payable in the market, enacted, ** That if. 
should be lawful for the owner of the market to take from all jjer- 
soiis who should place, pitch, or expose for sale withiu any part of 
the market, any fruit, A'c., all such tolls as are usually collected or 
taken within the said market, or which are payable ibr or in rcs|)eet 
of the same.” Held, tlvat the owner of the market, although not 
entitled at common law to any toll, might, under this elausr of the 
act, recover such tolls, as at the time of passing of this act were 
usually paid in any part (tf the said market, and that, although the 
tolls then usually paid in respect of the same articles were diUerent 
in diiFerent parts of the market. 3 B. S: A. 3(}li. 


MAllllIAC. E SETTLEMENT. 

1. A. by marriage settlement conveyed certain estates to trustees, 
w ith remainder to his children of the marriage, share and share alike, 
as tenants in eornmon, and for default of such issue', and i(‘ any of 
such children, tln‘re being more than one, shall happen to die with- 
out issue before twenty -one, that in every such case, the share of 
such child should go to the survivors as tenants in common ; and in 
case all such children should die without issue, then to the use of 
the settler in fee. Held, that there were no cross remainders be- 
tween the children of the marriage, except in tlie ease of a child 
having died without issue and under twenty-one, and that one of 
the children having died without issue, but after twenty-one, that bis 
share vested in the settler and notin the survivor. 2 B. ^ A. KIO. 

2. Where a marriage settlement conveyed an estate to trustees 
for the use of settler for life, then to the use of his w ife for life, and 
then for the use of his first son and tlic heirs of siicli first son, and 
from and immediately after the determination of that estate for the 
use of his second, third, and all and every other son or sous, and 
their several and respective heirs ; and for default of such issue, then 
to the use of all and every his daughter and daughters, and their 
heirs, to take as tenants in common, and not as joint tenants, and for 
want of such issue, then for the right heirs of the survivor of him- 
self and his wife for ever. Held, that under these limitations the 
sons took successively estates tail and the daughters an estate in fee* 
2B. &A. 126. 

3. Where husband and wife granted to trustees an estate, of wliicli 
the wife^s father was seized in fee simple, and afterwards in the life 
of the father, they levied a fine of the lands to the uses of the settlc- 
inent, and the father afterwards died, leaving the wife one of the co- 
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heiresses. Held, that her moiety of the estate became subject to the 
uses of that settlement, by reason of the fine as an estoppel again'st 
the husband and wife, and all persons cluiniing title under them. 2 B. 
dr A* 242. 


MASTER AND SERVANT. 

LlalMlity of The defendant, a tradesman, was accustomed to employ his daiigh- 

inaiier for ter to write his bills and letters. A customer, to whom a bill wTitteii 
•tTVHm'M inh- jjy daughter had been sent by the daughter, being advised by 
con uci. plaintiff, that the charge w'as too high, sent it back ; it was re- 

turned to her, inclosed in a letter also written by the defendant’s 
daughter, which constituted the libel. Held, that in an action for 
the libel, this evidence was not sufiicient to fix the defendant. Se- 
condly, it was also held, that the daughter in such case could not 
he called as a witness to prove by whose direction the letter was 
written. 8 Taunt. 42. 

MAXIMS. 

Miiiiiripni. Long established forms mid precedents of coimnon assurances 

adopted in general and approved practice by conveyancers of ac- 
knowledged professional skill, are of gn at authority in the abstmee 
of decided cases, in the determination of questions which regard tlw^ 
validity of the various legal instruments hy means of which the dis- 
position of real property is usually effected. 7 IVice, 281. 


NAVY. 

Oflictr^uf. A Licence to C. and //. (who were ship brokers in Londnus) on 
behalf of themselves and Bnlisk or neutral merchants, to loud and 
export a cargo on board the Umtsinu ship Furtuna from London^ t»> 
any port in the Baltic not under blockade, was held to protect 
sian property exported from this country on a voyage to a Rmsian 
port, Russia being at War with Great Britain. 5 M. A' S. 25. 


NEWSPAPER. 

RcUtivv M th« An action for work and labour cannot be brought for printing a 
printer. distributed weekly as a newspaper, unless the printer comply 

with the provisions of the statute 38 G. 3. c. 78. Quccre, whether 
the action could be maintained by a printer of intermediate numbers 
(the first and la.st numbers being printed by another person) of a 
volume of a work published half yearly, if the name of the printer 
of the first and last niunbcrs at the beginning and end of the volume ? 
8 Taunt. 142. 


NEW TRIAL. 

In civil i'iM*. L a legal objection is taken at the trial, and over-ruled by 

the judge without reserving the point, and the court are atlerwards 

14 of 
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ot opinion, that that objection was a good ground of nonsuit, they 
will grant a new trial onlv, and will not permit a nonsuit to be en- 
lereil. 1 B. & A. 

‘J. The court will in some cases grant a new trial ot*tiu ejectment, 
where a verdict has been tbiind for tlie defendant, us where tlie les- 
sors of tlie plainiitt* have since the (rial discovered, that they liad con- 
clusive evidence of a material fact, (the marriage of *their ancestor), 
w hich they failed to prove at the trial in constMjuence of mistaking 
(he Christian name of the person io whom the aneestor had been 
married, and wdiere it is expected that they may be obliged to enter 
to avoid a fine intended to be levied before a new eji'ctinent can be 
brought. 7 Price, (>77. But (hey will only do so on terms of the 
costs of the former trial, and (he application for the new trial being 
brst paid. Ibid. 

Where a bill of excliange, which had heiMi returned by the 
holder, indorsed by him generally, (who had received it from the 
payee endorsed also by him generally) to tlie drawers with other 
i)ills and money, in consideration of another draft lor the whole 
aiiKuint, and which bill was tlien remitted by them (the drawers) to a 
bill broker under cover in a letter addressed to one of the tirm of a 
banking house, (w'lio were the drawers, but who had not accepted,) 
accompanied witli orders to the broker by the same letter to get the 
hill discounted, and to [lay over the proceeds to the hanking house, 
luul been seized by a sheriff in possession of tlie banking house, &l\ 
under an extent, wliose officers received it from thu post-man, at the 
time of the arrival of the letter in which it wais inclosed. Qwrrrr, 
whetluT, under such circumstances, the banking house had such 
a property absolute or({ualified in the hill as would support ankssue, 
that such second indorser was indebted to tlie banking lioiise in the 
amount oftlicbill? — Xotc. The court granted a new trial on an olijectioii 
taken to the verdict especially, found for the crown under such cir- 
cumstances, that the facts did not support the affirmative of s\ieh an 
issue, expressing themselves <lesirous of having belbre them a fuller 
state of facts, but giving no opinion on the point of law, 3 Price, 
17:5. 

1% Piaintiir, an infant, entered into partnership with an adult, 
'file partners took a lease of premises from the defendant for tin* 
purpose of carrying on their trade, tlie premium for which lease was 
paid for Indf by the infant in cash, and the other half by hills drawn 
by the defendant and accepted by the plaintiff in the Joint names of* 
himself and partner. The infant the day after he hccamc of age di.s- 
solvcd the partnership, and four months after such dissolution, the 
defendant sued the audit partner alone on one of the bills, accepted 
u surrender of the lease from him, abandoned his action and destroyed 
the other bills. Held, that these facts ought to have been lefl to the 
jury to determine, whether the defendant had not dispensed with 
formal notice and disaffirmance of the contract, and that the ploin- 
lilf had been improperly non-suited. 8 Taunt. 85. 

3. In covenant by lessor agaiosSt lessee upon a lease reserving an 
increased rent for every acre of certain lands, converted into tillage, 
the jury by their verdict having given damages for the actual injury 
sustained, instead of the increased rent, the court will not refuse the 
plaintiff a new trial, on the ground that the verdict was consistent 
with justice ; secondly, the judge having expressly directed the jury 
to find damages to the amount of the increased rent, the court granted 
the new trial without payment of costs. 3 B. & A. 692. 
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6. The court will not disturb a verdict in an action of trespass to 
land on the mere ;;round of the judge at Nisi Prius^ having directed 
the jury that the weight of evidence was with the other party, where 
he does not report himself dissatisfied with thd finding. 6 Price. 
146. 

7* Tlie court will not grant a rule for setting aside a verdict on the 
affidavit of thelailing party stating that one 'of the jury was a rela- 
tion of the successful party, and that they were in habits of friendship 
and intimacy together, and particularizing the various instances and 
expressions on the part of the juryman, of partiality and prejudice, 
which are detailed in the body of the case. 7 Price, 203. 

8. Where a verdict was found against a defendant, and a material 
witness for him arrived on the following day, the court refused to 
grant a rule for a new trial, because no application had been made 
to put off the first trial. 8 Taunt. 236. 

9. Where the plaintiff being possessed of house and land in 
had for sixty years exercised rights of common in but it appear- 
ed that this was done near the boundary of the two commons of JP. 
and jL'., which lay open and uninclosed adjacent to each other, and 
it also appeared that the parties exercising the right did not at the 
time know the exact boundary, and tlmt plaintiff had on a previous 
inclosure of the K, common, obtained an allotment there in respect 
of his estate. Held, that the judge was right in leaving it to the 
jury to say, whetJier the evidence was referable to an exercise of 
the right in E, and a mistake of the boundary, or to an exercise of 
the right in IV, 4 B. d: A. 428. 

10. Upon the trial of an information for a libel, only ten special 
jurymen appeared, and two talesmen were sworn on the jury. It is 
no ground for a new trial that two of the non-attending special jury- 
men named in the panel had not been summoned, though it appeared 
that this fact was unknow'n to the defendant until after the trial. 
4 H. & A. 430. 

1 1. Where the judge is stopped by a jury in summing up in favor 
of one of the parties, declaring themselves satisfied, and finding im- 
mediately for the other, it is good ground for a new trial. 6 Price, 36. 

12. Ihe court will not order a party who is in prison applying for 
a new trial on the ground of excessive damages, having been given 
against him to pay the costs of the former trial, before the plaintiff s 
counsel proceed to show cause against the rule. 4 Price, 307. 

13. VVhen upon setting aside a verdict for plaintiff, the costs are 
directed to *ibide the event, and then the plaintiff discontinues the 
action, the defendant is not entitled to the costs of the trial. 1 B. 

& A. 5m. 

14. Plaintiff having obtained a verdict, the court on the applica- 
tion of the defendant granted a new trial, on the ground that the 
judge had misdirected the jury in point of law, but the rule of the 
new trial was silent as to costs. The defendant without going to 
trial gave tlic plaintiff a cognovit, and the court held that the de- 
fendant was liable to pay the costs of the trial. 2 B. & A. 317. 

15. \^ere the defendant has been acquitted on an indictment for 
not repairing a road, the court will not grant a new trial, yet they 
will, under very special circumstances, suspend the entry of judg- 
ment, so as to enable the parties to have the question re-considered 
upon another indictment with the prejudice or the fqnner judgment. 

1 B. dr A.63. 
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OFFICE And officer, 

L Where at a coiporation meeting for the purpose of electing ho- Office, 
norary freemen, a list of names was proposed, upon the whole of 
whom the vote was taken collectively instead of individually : Held, 
that such election was void, even where the corporation consisted of 
an indefinite number. 2 B. & A. 707. 

2. The steward of a court baron is a judicial officer, and trespass Officer, 
will not lie against him where his bailiff, by mistake, took the goods of 

B. under a precept commanding him to take in execution the goods 
of A!. 2B. &A. 473. 

3. The 37 G. 3. c. 143. s. 1. by which the justices at their respect- 
ive petty sessions within the divisions, districts, and other places of 
the several counties of England, arc authorized to appoint examiners 
of weights and balances, extends only to such divisions, Ac. as were 
known and recognized at the time when the act passed, and therefore 
such appointment made at a petty sessions by two justices for a dis- 
trict, which they had, without tlie consent of the other magistrates, 
created within the last five or six years, was held to be illegal. 1 B. 

A A. 588. 


OUTLAWRY. 

1. A caj>m quitre clausum fregii issued against and with an Ofaco-c«i- 

ac etiam in debt upon which A, was arrested. A special origin in tractor, 
debt, or capias alias and pltirieSf and writs of exigent issued against 

both ; there was a su[)cr8edeas us to yf., and exigent returned that 
was outlawed on the 23d October, und on the 26th November a de- 
claration in debt was delivered against A*f entitled of Trinity Term, 
averring the outlawry of Z?.: Hold, that the delivery of the declara- 
tion was regular ; but that, as it was entitled previously to the out- 
lawry, it was wrong. The court, however, allowed it to be amendod 
to payment of costs. 8 Taunt. IS?. 

2. The defendant need not appear before he moves to reverse an Uewml of. 
outlawry, and where he did not go or continue abroad for the pur- 
pose of avoiding process, the court will, on motion, reverse the out- 
lawry, and order the recognizance to be taken in the alternative and 

not for the payment of the condemnation money absolutely. 1 B. A 
A. 731. 


PARLIAMENT. 

1. A clothier who contracts with the colonel of a regiment with Houw of Corn- 
army clothing, is not thereby incapacitated by stat. 22 G. 3. c. 45. nioni. 

from being elected as a member to serve in parliament. 1 B. A B. 25. 

2. Upon process by original writ against a member of parliament, 
the summons omitted to Scribe him as having privilege of parlia* 
meat ; and the notice at the foot stated, that, in default of his appear- 
ance on the return-day of the writ, plainrifib would cause an 

ance to ^ entered for him; )leid, that the summoni was sumcient. 

5 M. A S. 321. 
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PARTITION. 

A* and R., tenants in common^ having agreed to divide their pro- 

e , and that Blackacre should belong to A»; the occupier of 
AQve, who after this agreement had paid his whole rent to A.t 
cannot, in an ejectment brought against him by object that the 
partition-deed between A. and B* is not executed. 1 B.& B. 11. 


PARTNER. 

1. A merchant in Lo//e/on recommended consignments to a merchant 
abroad, and it was agreed that the commission on all sales of goods 
recommended by one house to the other should be equally divided, 
without allowing any deduction for expences. Held, that this was a 
participation in proht, and constituted a partnership between the par- 
ties guoad hoc. 4 B. & A. G63. 

2. Smble. A partnership hrm may protect themselves from 
liability to pay bills accepted by one in the name of ail the 
firm, by notice by public advertisement in newspapers, proved 
to have been received by the payee and indorsees, that the part- 
nership is dissolved ; although the dissolution has not appeared in 
the Gazette, and that even where the partnership is not for a definite 
and limited period, or might be dissolved at pleasure, but is for a sti- 
pulated continuing term, dissoluble only on certain conditions which 
nave not been performed, so that it is doubtful whether the partner- 
ship continue to exist in point of law or not, and there was no special 
contract among themselves that the firm was not to be liable for the 
acts of individual partners. 7 IVice, 193. 

3. Where one of two partners makes a contract as to the terms on 
which any business is to be transacted by the firm, although such bu- 
siness is not in their usual course of dealing, and even contrary to their 
arrangement witli each other, and the business is atlerwards transact- 
ed by or with the knowledge of the other partner : Held, that he is 
bound by the contract made by his partner. 2 B. & A. 673. 

4. Held also, the supposeu purchases having been represented to 
have been made at a certain rate per pipe, that A. might maintain an 
action for money had and received, to recover the specific sums ad- 
vanced for the number of pipes of wine accounted tor. Ibid. 

5. A. employed B. and C., who were partners as wine and spirit 
merchants, to purchase wine and sell the same upon commission. C., 
the managing partner, represented that he had made the purchases, 
and that he had sold a part of the wines so purchased at a profit. The 
proceeds of such supposed sales he paid to A., and rendered accounts, 
in which he stated the purchases to have been made at a certain rate 
per pipe. In fact, C. had neither bought nor sold any wine ; the 
transactions were wholly fictitious; but B. was wholly ignorant 
of that. Upon tlie whole account a larger sum had been repaid to 
A. as the proceeds of that |)art of the wine alleged to be resold than he 
had advanced; but the other part of the wine, which C. represented 
us having been purchased, was unaccounted for: Held, that B, was 
liable for tlie false representations of his partner, and that A. was en- 
titled to retain the money that had been paid to him upon these ficti- 

’ tious transactions os if they were real. 2 B. & A. 795.<*— Under a de- 
claration eontaining only one set of counts, charging the defendant 
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in his own right, the plaintiff may recover one demand due from the 
defendant individually, and anotner due from him as surviving part- 
ner. 1 B. A A. 29. 

6. In an action against other partners on a bill accepted by one in 
the name of the firm, the admissions in his answer filed to a bill in 
equity ag^st him, are not admissible in evidence against the rest. 

If the plaintiff in such action be an indorsee, the defendants must 
shew that the payee had notice of the resolution of the rest of the 
firm to dissolve the partnership, and be no longer answerable for any 
such bills i and if that be not done, it is not sufficient to prove that 
the indorsee had notice, for he is entitled to avail himself of any cir- 
cumstance which would operate in favour of the payee. 7 Ptice, 193. 

7. A creditor is entitled to sue a dormant partner of his debtor, if Rclativo to « 

unknown to him to be so at the time of furnishing the subject matter par{- 

of the* debt, for whatever had been supplied to the firm during the 
partnership. It is not an answer to the circumstance on which the 

reason of the rule is founded, the partnership not having been known 
to the plaintiff; that it might have been known to him if he had used 
diligence, inosmucli as the defendant, the partner, not originally 
known, had been a registered part-owner of the ship on account of 
which the goods had been suppliedat the time, because the register is not 
readily accessible, nor conclusive when found. None of the acts done 
bv an ostensible partner, which are usually held to operate to dis- 
charge the others, such as selecting one, accepting new bills, &c. 
will operate to discharge a partner not known to the creditor, if done 
during the time of the concealment of such partner, 3 Price, 538. 

8. The joint-owners of a vessel engaged in tlic whale fishery may 
sue a purchaser for the price of whale oil, although the contract of 
sale were made by one of the part-owners, and the purchaser did not 
know that other persons had any interest in the transaction. 4 B. A 
A. 437. 

9. A person depositing money with bankers, and taking their ac- In relation to a 
countable receipts, does not, by continuing to leave his money in the *li>wolution of 
bank alter a dissolution of the original firm and the constitution of 

a new one, which consists of some of the members of the old bank 
and of other persons, discharge the former partners who have gone 
out, although he receives interest regularly from the new firm, gives 
them no notice, and continues to transact business with them in the 
common course, and that for a period of four years, and until they 
become insolvent. 4 Price, 200. 

10. Upon the dissolution of a partnership, it was agreed between 
the partners, that one of them should take upon himscMf to discharge 
a debt due to A. A, was informed of this, and expressly agreed to 
exonerate the other partner from all resnonsibilitv. Held, that those 
circumstances did not constitute any defence to tiie latter in an action 
by A. against both partners. 3 B. & A. 611. 

1 1. Where one of three partners, after a dissolution of p^nership, 
undertook by deed to pay a particular partnership debt on two bills 
of exchange, and that was communicated to the holder, who con- 
sented to take the separate notes of the one partner for die amount, 
strictly reserving his right against all three, and retaining possession 
of the oripinal bills ; held, that the separate notes having proved 
unproductive, he mightstill resort to his remedy against the omer part- 
ners, and that the ^ng, under these circumstances, the separate 
notes, and even afterwards renewing tlicm several times successively, 
did not amount to satisfaction of the joint debt. 2 B. & A. 210. 
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PARTY-WALL. 

The assignee of the lessee of premises at a fixed rent, which lie 
considerably improved and thereby rendered of greater annual value, 
is not the owner of tlie improved rent, within the 14 G. 3. c. 78. 
2B.& A.467. 


PATENT. 

1. Quare. Whether a patent can be good if obtained for a mere 
process to be carried on by known implements or elements, or elements 
acting upon known substances, inasmuch as the word << manufacture,*’ 
in 21 Jac. c. 3. seems rather to be confined either to some new arti- 
cle, or to some new instrument, or part of an instrument, to be used 
in making an article previously well known : And held, that, at dl 
events, no merely philosophical or abstract principle can answer to 
that word, or be the subject of a patent. 2 B. fir A. 345. 

2. Patent for a new or improved method of drying and prepar- 
ing malt.” In the specification it was stated, that the invention con- 
sisted in exposing malt, previously made, to a very high degree of 
heat ; but it did not describe any new machine invented for that pur- 
pose, nor the state, whether moist or dry, in which the malt was ori- 
ginally to be taken for the purpose of being subjected to the process, 
nor the utmost degree of heat which might be safely used, nor the 
length of time to be employed, nor the exact criterion by which it 
mijpit be known when tne process was accomplished. Held, that the 
patent was void, inasmuch as, 1st, the specification was not su^cient- 
ly precise ; and as, 2dly, the patent appeared to be for a different 
thing from that mentioned in the specification. Held also« that the 
word malt was here not to be taken in its usual sense, viz. of an arti- 
cle used in the brewing, but only in the colouring of beer ; that in the 
patent here, it was necessary to have stated the purpose to which the 
prepared malt was to be applied, and to have said, that it was obtained 
for a new method of drying and preparing malt to be used in the co- 
louring of beer, . 2 B. & A. 345. 


PAYMENT. 

1. Where a bill of exchange, payable at the house of A t had been 
there presented for payment, and dishonoured, and the acceptor 
afterwards remitted to y|. a sum of money for the purpose of enabling 
hm to pay the dishonoured bill, and also another of less value ; and 

in answer, stated the fact of the bill having been dishonoured, but 
added, that the money received should be carried to the acceptor’s 
account, and did afterwards pay the smaller bill : Held, that the holder 
of the original bill could not maintain an action against A,, there 
being no privity between them. S B. A A. 643. 

2. Production of plaintiff of a rule obtained by defendant for pay- 
ment of money into court, and the moster^s allocatur of a certain sum 
for costs, is sufficient evidence of the plaintiff’s election to take the 
sum paid into court, and if he afterwards proceed for the costs taxed 
and not paid, he need not prove a previous demand at the trial. 
7 Price, 674. 

3* After payment of money into court by a defendant, in an action 

brought 
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bi^ought against him on the 2 A 8 Edw* 6. by a farmer of tithes* 
he cannot object to the plaintiff’s tide to the tithes* because he has 
admitted the plaintiff ’s right generally, and has reduced the cause to 
a mere question of the amount of the damages. 4 Price, 58. 

4. Payment of money into court, generally on the whole a decla- 
ration, admits the contract as stated in each count, and a breach of 
it, and that something is due on each count thereon ; but it does not 
admit the amount of the breach there stated. ^2 B. A A. 1 16. 

5. The order made on motion to pay money into court, that the- 
defendant shall pay the costs, is imperative in that respect in this 
court, and if not paid when taxed, the plaintiff may have on attach- 
ment against the defendant for non-payment, which process, in the 
exchequer is final, and in the nature of an execution, and therefore 
not bailable. The plaintiff may, however, proceed to try the cause if 
the costs are not paid, as is his only course in the court of K. B. 

6 Price, 126. 

6. An action was brought for two separate sums of money, one of 
which, the defendant offered to pay, with all costs to tliat time ; the 
plaintiff’s attorney refused to stay proceedings on those terms, and 
the defendant paid that sum into court, but the plaintiff afterwards 
finding that he could not support the action for the other part of his 
demand, took the money out of court ; and discontinued the action. 

The court allowed the defendant his costs from tlie date of his offer 
to pay the sum into court, and directed that the same should be set 
off against the plaintiff’s costs previously incurred. 2 B. A A. 776. 


PEACE, ARTICLES OF. 

A justice of the peace is autliorizcd to require surety of tlie peace DursUon of. 
for a limited time, according to his discretion, and need not bind the 
party over to the next sessions only. 2 B. A A. 278. 


PENAL ACTION AND INFORMATION. 

1. Where an act of parliament, in the enacting clause, creates an Of the declsra- 
offence, and gives a penalty in the same section, Uiere follows a pro- 

viso containing an exemption, which is not incorporated with tlie 
enacting clause by any words ; of reference, it is not necessary for 
the plaintiff, in suing for the penalty, to negative such proviso in his 
declaration. 1 B. A A. 94. 

2. An objection to a count in an information on the 8th Anne, 
c. 7. 8. 17. charging that the defendant was assisting or otherwise 
concerned in the unshipping prohibited and unaccustomed goods; 
that it is a charge of two distinct offences by the same count, and 
therefore bod, either for duplicity or uncertainty; was not allowed by 
the court, who held, that the words did not involve two distinct 
offences; that it was the establislied and ancient practice, cursu $cac* 
earii, so to charge the offence in such informations. 4 Price, 122. 

3. A defendant, who has been arrested on a revenue information Of the trial la. 
filed against him, an4 has entered into a recognizance of bail to ap- 
pear m answer, cannot move to discharge such recognizaDoe, on 

the ground of the attorney-general not having proceeded to trial, 
according to notice, till after three clear terms (exclusively) have 
elapsed after the time for which notice of trial had been given, not 

after 
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atUr issue joined. TliuSi a defendant arrested in Michaelmas terin, 
having given bail in December, and pleaded in Hilary term, and 
received notice of trial for the subsequent sittings, cannot move it 
idler Trinity, nor until after Michaelmas term. 6 Price, 83. 

4. Quare, vrhether in case of an information filed by the attorney- 
general, where the defendant has put in his answer, and the attorney- 
general has not replied, or otherwise proceeded for three terms, tne 
defendant may, on motion, obtain an order that he may go without 

> day. A motion made for such an order, was directed to stand over, 
to abide the result of a search for precedents. 6 Price, 85. 

5. Notice of trial of information given, from time to time, from the 
sittings after Easter term 1818, till the sittings after Michaelmas, 
when it was given for the sittings after the next Hilary term, (the 
trial having been postponed for defect of special jur;^men,) and the 
cause was not tried on the last occasion, on accimnt of the absence of 
a material witness for the crown, who being expected till the last 
moment, the notice was not then countermanded. Held, sufficient 
proceeding efiectuaily to prevent the recognizance of bail being 
vacated, as it ma^ be, where the attorney-general has not token any 
cficctual proceedings for three successive terms. 7 Price, 557. 

<)t ilic exitti'iicu 6. The master of a homeward-bound vessel, coming up the Thames, 
in. ])rovcd to have hired and sent off a boat and men, accompanied by 

one of his own crew, to bring away certain boxes of foreign and 
llritish glass, lying on the sands, on the Essex coast, to be landed at 
IVoolvoich, which they find, and bring as far as Gravesend, where the 
whole is seized by tne custom-house officers ; held, to be sufficieYit 
for a jury, of being concerned in unshipping foreign glass without 
payment of duty ; and in undiipping British glass shipped for exporta- 
tion, subjecting the master of the vessel to the penalties for both those 
oficnccs, although the whole was one transaction. 6 Price, 198. 

Of amend- 7* The court refused, on cause shewn, to discharge a side bar rule, 
iiifiiu ill. allowing the attorney-general to amend an information for penalties 
incurred under the excise laws, on payment of costs, as to ten new 
counts which hud been added, charging other ofienccs, laid on days 
long subsequent to those in the original information, and to the filing 
of that proceeding, and the issuing of process thereon ; and although 
the name of a succeeding attorney-general had been introduced ; and 
although the defendant was served with process on the first informa- 
tion in Easter vacation, returnable the first day of Easter term ; and the 
side bar rvde for amending, was not obtained till the first day of the 
following Michaelmas term, nor the information so amended filed, till 
the sealing day after Michaelmas term. 5 Price, 363. 
or vomiuniiuU Statute IHEliz. c.5. which prohibits the compoqnding of 

ingsiulNt»)ing. any otfence, u^ion colour of pretence of process, or w'ithout process, 
upon colour oi any offence against any penal law, does not apply to 
any offences cognizable only before magistrates, and an indictment for 
compounding such an offence was holden bad in arrest of judgment. 
1 B. A A. m 

MiM'clIaiHtms 9. The Court w ill not make an order that the witnesses of a defen- 
lincttce rvlauiu daiit, claiming goods seized by the customs, may be allowed to inspect 
them bcibre tne trial of the usual information in remainder, on an affi- 
davit of the party, that he believes he shall be able to prove, by such 
witnesses, that the goods are not contraband, but were made in this 
country, and for the most part by the witnesses, who were required 
to be allowed to see them. 4 Pnee, 381. 


PENAL 
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1. a brewer is liable to the penalties imposed by the 5{ 
G. 3. c. 87. for receiving and taking into possession the articles pro- 
hibited by that statute to be received into possession by brewers, it is 
no defence to an information founded thereon, that such brewer, bc^ 
sides his trade of brewer, exercised another trade (rx. gn a distiller) 
in which the use of such articles be lawful and necessary, and the 
article was found on his distillery premises. An infonnation on such 
a stotute, charging or “ receiving, and taking into possession,*' is not 
maintainable, where it is proved that the act of receiving was ante- 
cedent to the statute, although the possession has continued ever 
since. 5 Price, 195. 

2. When a return to a habeas corpus, stated that a vessel with 
smuggled goods on board found nt the hsh market, within the limits 
of tlie anefent town of Held, that it did come within the 24* 
(r. 3. sess. 2. c. 47. s. 1. hy which, if a vessel be found at anchor, or 
hovering within the limits of any of the ports of this kingdom, or with- 
in four leagues of the coast thereof, with smuggled goods on board, 
she becomes liable to forfeiture. 4 B. & A. 2tM>. 

3. In an action founded upon the statute 25 (f. 2. c. 36* by one of 
the two inhabitants who had given information, drc. to the parish con- 
stable of A. B, keeping a bawdy-house, in consequence of which A, 
B. was prosecuted to conviction, it is necessary in order to entitle the 
plaintiif upon such conviction to recover the reward of 10/. from the 
overseers, that the prosecution should have been conducted by the 
parish constable, and therefore where the two inhal)itants had taken 
upon themselves to conduct it, it was holden that they were not en- 
titled to the reward, and that a demand upon the overseer, stating the 
prosecution so to have been carried on, w'as insufficient to entitle them 
to an action for the double penalty given by the act in case of a 
neglect or refusal by the overseer to pay such sum of JO/, on demand. 
1 B. & A. 694. 

4. A parcel containing bank notes, stamps, and a letter, were sent 
by a common carrier from one stamp-distributor to anotlicr : held in an 
action against the carrier, that the circumstance of the letter accom- 
panying the stamps was prima facie evidence that it related to them, 
so as to bring the case within tlie proviso of the 42 G. 3. c. 81 . s.6. which 
enacts, that the prohibition to send letters otherwise than by the post, 
shall not extend to letters sent by any common carrier, with and for 
the purpose of being delivered with the goods that the letter concerns ; 
and that the defendant not having proved the letter to relate to any 
other subject matter, was liable for the value of the parcel. 1 B. 8c 
A. 461. 


5. The setting up of a private still, without entry at the excise, or 
licence, is an offence subject to the penalty of 20/. only, and not 
200/., and therefore a conviction for such an offence in the latter 
penalu was quashed. 1 B. 8c A. 390. 

6. ihe exception in 12 G. 3. c. 61. s. 1 1 • of mills or other places then 
used for making gunpowder, &c. does not apply to the limits first 
mentioned in that clause, but only to the other part of Great Bri* 
taiHf* not within those limits, and therefore an information charging 
the keeping more than the allowed quantity of gunpowder within the 
specified limits need not negative this exception. 1 B. A A. 362* 

7. A 
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7 . A farmer furnished the produce of his land ^o the poor of the 
parish, of which he was churchwarden, at a fair market price : Held, 
that he was liable to penalties under the 55 6. 3. c. 137. s. 6. 
8 Taunt. 239. 

8. The statute 55 G. 3. c. 137. s. 6. only prohibits churchwardens or 
overseers from supplying the workhouse, or the poor of the parish 
generally, and therefore, where an overseer receiving an order ror the 
relief 01 J, /$., an individual pauper, paid J. S. part m money, and by 
the consent of J. S, gave her the remainder in goods from his shop. 
Held, that he was not liable to the penalty of 100{. imposed by the 
act. 3 B. & A. 145. 

9. The term “ found*’ in the 1 1 and 12 W. 3. c. 10. s. 2. is as there 
used a word equivalent in import to having been seen or discovered, 
and held not to be confined to a finding by officers, or other persons 
seeking the thing for tlie purpose of seizure, or with intent to institute 
proceedings for the recovery of penalties or other hostile motive., A 
charge of the thing being ** found in the custody of the defendant,” 
in an information bv the attorney-general on that statute, held to be 
supported by proof of its having been seen in his possession, knowing- 
ly and illegmly, and exhibited by him as his property at any time and 
under any circumstances. 6 Price, 383. 

10. The statute 56 G. 3. c. 110. is general, and extends to all tan- 
ners, whether using bark or sumack, and the penalty imposed on the 
removing and concealing any hides or skins from the view of the 
officer is cumulative on the penalty imposed by the 9th of Anne, 
c. 11.8.17. 7 Price, 533. 

11. llic 21 Jac. 1. c. 7. provides, that any alehouse-keeper suffering 
inhabitants of the parish to tipple, may be convicted on the oatli of 
one witness, and the 1 Car. c. 4. extends the same penalty to the case 
of strangers, but requires proof by two witnesses. Held, therefore, 
that a conviction stated to be on the oath of one witness against an 
alehouse-keepe ^ for permitting persons to tipple in his alehouse, was 
bad, for not stating whether those persons were inhabitants or stran- 
gers. 3 B. & A. 596. 


PENALTY. 

the 1. After a plea of non est Jacium, and that the bond was obtained 
by fraud and covin where breaches are not assigned in the declar- 
ation, the plaintiff may suggest them under statute 8 and 9 W. 3. 
c. 11. in roaKing up the issue. 5 M. A S. 60. 

2. Bond conditioned for the payment of a principal sum in the year 
1820, with interest in the meantime, half yearly, an action having been 
brought for the penalty upon a breach of the condition in nonrpay- 
ment of half a year s interest on the 29th September 1817, tlie court 
refused to lay the proceedings before judgment on payment of the in- 
terest due, although the non-payment of the interest was owing to 
a slip. 1 B. A A. 214. 


PLEADING. 

1. Where a sham plea was pleaded, calculated to raise issues, re- 
f^uiring different modes of trial, the court suffered the plauitiffto 
sign judgment as for want of a plea, and made the defendant, or his 

attorney, 
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attorney, pay the costs occasioned by the plea, and the costs of the 
rule for correcting the proceedings. 2 B. & A. 127. 

2. MHiere the sham plea was such as to make it necessary for the 
plaintiff’s attorney to consult counsel, and tliereby cause delay and 
expence, the court suffered the plaintiff to sign judgment, and made 
the attorney pay the costs. 2 B, A A. 199. 

S. Defendant pleaded two picas* reauiring diiferent modes of trial. 

Hdd, that on producing an affidavit or the filsehood of tlie pleas, the 
plaintiff w^ entitled to si^ judgment. 2 B. A A. 777. 

4. Replication de injurid to a plea of title in defendant in an action Repliettion de 

of trespass, cannot be supported. 7 Price, 670. injuria. 

5. It is not matter of conclusion to the country that tlie proceed- Conclution to 
ings which have been had are not conformable to, or authorized by the tlie country, 
urage and practice of the court, for evidence of such usage is not ad- 
missible on that issue. 4l^ice, 11. 

6. Where a defendant, under terms of pleading issiiably, Ac. Usunble pica, 
demurs specially to such a replication, because it traverses all the 

matters of the plea, whereas it should have traversed only one, upon 
which a proper issue might have been joined; if the plaintiff treat that 
demurrer as a nullity, and sign judgnient,and execute a writ of inquiry, 
the court will set all tlie proceedings aside with costs, because the 
demurrer is fair and hondjide^ and the defendant is not precluded by 
the terms of pleading issuably. 7 Price, 670. 


POOR. 

1. Where a rate was imposed unon P, owner of the lead-oro in or property 
certain lead-mines, in respect of the duty lead reserved in a loose of said liable to be 
mines, being one-iifeh share of the lead to be smelted from the ore 

raised from said mines : Held, that this reservation was in the nature 
of a rent, and therefore not rateable. 5 M. A 8. 1 39. 

2. The lessee of market tolls in gross not incident to the soil, is not 
rateable to the poor in respect of his occupancy thereof. 5 M, A 8. 

221 . 

3. Where a statute empowered the proprietors of a canal to take 
rates in respect of vessels navigating the same and expressly exempt- 
ed such rates from the payment of ail taxes, rates, Ac. ; it washoldeii 
that the land occupied by the canal, was also thereby exempted from 
poor's rate. 1 B. A A. 263. 

4. Where a canal was made under the 8 G. 3. which contained no 
clause as to the mode of charging it to the parochial rates ; and ano« 
ther canal was made under tlie 23 G. 3. c. 92., and was therein di- 
rected to be rated in a special manner, and these two canals were in- 
corporated by the 24 G. 3., by which it was provided that all the 
clauses, powers, provisions, restrictions, exemptions, Ac. contained 
in each of the two former acts should still remain distinct from each 
otlier ; and afterwards by 58 G. 3. c. 19., reciting that it was expedi- 
ent to extend one system of management to the whole canal, it was 
enacted, << That all the canals, Ac. Ac. so made as aforesaid, under 
the former acts, or any of them, should be deemed part parcel and 
member of the Birmingham canal navigations, and be considered and 
governed by all the clauses Ac. in the 23 and 24 G. 3. (save and excimt 
so much thereof, as related to exemptions from stamp duties, or the 
mutidum nf tolls to be collected) as if the same had been described 
m the 23 G. 3. as part of the works to be made and done under and 
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by virtue of that act It was hcld» that this provision only incor- 
porated these canals, drc. for the puipose of management, and 
it did not authorize die can 4 l originally made under the SOU'S, 
to be rated to the parochial taxes in the special manner pointed out- 
by the 23 G* 3. 2 B. & A. 570. 

5. The owners of a coasting vessel are liable to be rated in respect 
of the profits accruing therc&om in that parish, where they them- 
selves reside, and where the ship is registered, and where her cargoes 
are usually received and delivered, and her freight paid, and which 
is the home of the vessel when unemployed, althougn at the time of 
making the rate, the ship was not actually within the parish, but they.; 
arc not liable to be ratea for a ship which was never locally within the 
parish, although the profits be there received by the owners. 1 B. & A. 
109. 

6. A canal act directed that the company should be rated for all. 
lands and buildings In the same proportion as other lands and 
buildings lying near the same, and as the same would be rateable if 
they were tlie property of individuals in their natural capacity, and a 
subsequent act uirected that all rates and assessments upon the 
personal estate of the company should be assessed in.eveiy parish, in 
proportion to the length of the canal in such parish. Heul, that the 
company were liable to be rated for their lands, Ac. only at the same 
value as other adjacent lands, and not according to the improved 
value derived from the land, being used for tlie purpose of tlie canal. 

1 B. A A. 289. 

7. Where a parish contained within itself a borough not co-exten- 
sive with it, and the mayor of the borough, on a return to a mandamus 
for allowing' a poor-rate made by the churchwardens and overseers 
of the whole parish, stated a custom which had existed since the 
43 £. 2. of appointing separate churchwardens and overseers, and of 
making separate rates for the borough, and for those parts of the 
parish which lay without the borough : it was holden, that such cus- 
tom was invalid, and the return was quashed accordingly, 1 B. A A. 
524. 

8. By a local act the management of the poor of a town was vested 
in certain persons who were empowered to make rates and an appeal 
was given to the party aggrieved, to the town sessions against every 
such rate ; and a further appeal, if required, to the county sessions. 
An appeal against four rates being entered at the January town-ses- 
sions, four grounds of appeal were specified in the notice ; the party 
being dissatisfied, made a further appeal to the county sessions, and 
two other grounds of appeal were added ; the fourth being, that the 

K was rated in respect of his lands, in a higher proportion than 
e other inhabitants mentioned in the rate. Held, first, that one 
appeal against tlie four rates was sufficient ; secondly, tliat it was not 
necessary to ^ive notice of appeal to all the inhabitants named in the 
rate ; and, thirdly, that the appellant must, at the county sessions, be 
confined to the original grounds of appeal at the town sessions. 

1 B. A A.640. 

9. The expences of a constable in prosecuting an assault, com- 
mitted on him in the execution of his duty cannot be paid by the 
overseer outof the poor'srate, and arc not within the 18 G. 3. c. 19. s. 4. 
Held also, that where the appeal is against the overseer s accounts, 
by individuals paying rates within the parish, the certiorari is not 
tuen away by 50G.3.C.49.: that act only applying to appeals by 
the overseers against the disallowance of any items m their accounts 
by the magistrates. 2 B. A A. 522; 


10. Where 
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1(K M^ere a river navigation extended through several parisbeSi 
and certain tonnage dues became pajrable in respect of goods cahried 
almg the line of navigation, and landed at a wharf locally situate 
within the pwsh of B. Held, that a rate on the proprietor of those 
dues for their whole amount in thepartdl) of B» stated to be for rivUr 
tonnage, could not be considered as arate upon that part of the river 
locally situate within the parish of 0., but as a rate upon the parts of 
the river situate as well within as without the parish, and that it could 
not, therefore, be supported. Held also, that the 4*] 6.S. c.2S. s. 1. 
does not give the court of K. B. the power of amendine a poor rate. 

11. An order of removal made upon a complaint, that Af. 5. the Uelativeto Um 
wife of /K. S. who is absent from her, is come to inhabit, Ac. and is rcu»»v«l ui. * 
now m'th child, which is likely to be bom a bastard, adjudging the 

said Af. S. to be actually chargeable : was held sufficient m form, 
although the complaint did not state that tiie pauper was actually 
chargeable. 5 M. A S. 299. 

12. The pauper being a settled inhabitant of A, subsequently ac- 
quired a settlement in the township of B. : the latter township after- 
wards ceased to exist, as a place capable of maintaining its own poor. 

Held, notwithstanding, that the previous settlement in A, having been 
extinguished, the pauper could not be removed thither from a third 
town as to the place of his last legal settlement. 2 B. A A. 162. 

Quaret whether in such a case a removal to the parish, of which the 
township of B. formed a part, would not be good. Ibid. 

19. A child eight years old, born in England^ but both whose pa- 
rents were Irish ^ and without any settlement in England^ and whose 
mother, afler the death of her first husband, had married a settled in- 
habitant of the parish of v4«, is rcmoveable if chargeable to the place 
of his birth, and is not within the 59 G. 3. c. 12. s. 33. 3 B. A A. 410. 

14. The power givcit to magistrates under 35 (1. 3. c. 101. s. 2. of 
ordering the charges incurred during the suspension of an order of 
removal, to be paid by the parish to which the order is made, is con- 
fined to two cases only, viz. the death or removal of the pauper : uiul 
therefore, whore a pauper, during the suspension of an order of re- 
moval became irremoveabie, in consequence of an estate descending 
to him : held, that such a case was not within the act, and that the 
pauper not having been removed, no order for the payment of any 
charges incurred during the suspension of the original order of re- 
moval could be made. 4 B. A A. 235. 

15. By8tatute59G. 3.C. 12.8. 33., the wife, and eight unemanci- 
pated children of a Scotchman, who has not acquired any settlement 
in England^ must, if chargeable, be sent by a pass along with the hus- 
band to Scotland^ and cannot be removed to the maiden settlement 
of the wife. 4 B. A A. 498. 

16. Where a pauper legally settled in tlie parish of having met Irremoveftijl# 
with a severe accident in we parish of B., was carried into an adjacent penon^. 
parish to be cured, and remained there for a long period of time : 

neld, that he was to be considered as casual poor in the narish of C., 
and was irremovable ; and that an order of removal to if., suspended 
under the powers of 35 G. S.c. 101. ; and a subsequent order on the 
overseers of if., to pa^ the intermediate charges incurred by the 
parish of C., were invalid* 4 B. A A. 660. 

17. The ^G.S. c. 101. did not repeal 3SG.S.C.54.; and there- CeitificstM. 
forei where an unemancipated daughter was delivered of a bastard 

child, in the township of «/., during her ftther's residence there, under 
a certificate, acknowledging him to be a member of a friendly society 

VoL. VII. 9 D established 
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estdblisiied under S3 G. 3. c. 5^. Held, that such c^tificate extended 
not only to him, but to all the members of his family : als^ that the 
daughter, therefore, was at the time of her delivery, residing in the 
township under the authority of 33 G. 3. c. 54., and that by s. 25. of 
that act, the settlement of the child followed that of the mother. 

2B.& Aa49. 

18. The statutes ofS and 9 W. S.c. 11. and ISand 14 C. 2. c. 12. s. 1. 
are in pari materia^ and must receive a similar construction ; and, there* 
fore, where a pauper in addition to house and land, had ** agisted” three 
cows, ill the fields of his landlord, for two or three months, but no 
positive contract for such agistment was proved, it was held, that 
*the sessions might properly infer that this was “ taking a lease of a 
tenement” within the 9 and 10 W. S.c. 11. so as to discharge a cer- 
tificate, although the value of the agistment if computed only for the 
time of the actual occupation, was not sufficient, if added to the house 
and land, to make up tiie value of 10/. 3 B. & A. 171. 

A 19 . Where by charter, the magistrates of a borough, which was a 
county of itself, held only general sessions twice a year, and not 
quarter sessions ; held, that an appeal against an order of removal, 
might be made to the next general sessions of the peace for such 
borough. 4 B. & A. 291. 

20. Where an order of removal was served on the appellant parish 
on Saturday^ and the sessions were holden on the following Tuesday^ 
and the appellant parish was thirty-seven miles from the place where 
the sessions were holden, but there was no appeal to those sessions, 
and the justices refused to receive the appeal at the next sessions, 
the court granted a mandamus. 1 B. k A. 2 10. 

21. The two districts of which a parish consisted, had, from the 
43 Eli/, down to 13 and 14 C. 2. maintained their poor jointly : and at 
the time of the passing of the latter act, agreed to separate in the 
maintenance of their poor ; and that separate^ overseers should be ap- 
pointed, upon condition, that the rateable property in the parish, 
whether situated in the one or the other district, should be rated 
where the occupiers resided; in conseauence of that agreement 
they had ever since uniformly inaintainea their own poor, separate, 
and had separate overseers, constables, Held, that this clearly 
showed that the parish, at the time of the agreement, could not reap 
the full benefit of the statute of Eliz*i and that therefore the separa- 
tion of the two districts was valid, and that an appointment of over- 

OrenofK. scers fur the whole parish was now bad. 2 B. & A. 157. Held also, 
that the agreement consisted of two distinct parts, and that the 
invalidity of the latter part, as to rating property not situate witliin 
the district rated, did not affect the question on tlie fonner part. Ibid. 

22. A select vestry for the management of the parish a&irs exist- 
ing by ancient custom, cannot elect another select vestry, for the ma- 
nagement of the poor within the 59 G. 3. c. 12. 4 B. & A. 507. 

23* Two divisions within a parish, had separate overseers, and se- 
parate rates, and managed their poor separately, but at the end of 
every year, in making up their accounts, the overseers of Uie one 

a had money in hand) paid the balance over to the overseers of 
or. Held, that this was in effect, one joint parochial account, 
and that all the overseers were to be considered as jomt overseers of the 
parisli at larM. Held also, that where a payment has been made by 
a party, at the sole request of one overseer, and without the knew- 
laage of the others, and no denumd is mate upon them, tSl after 
they are out of office, it is a question proper for the jury to say, 

16 whether 
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whether under tliese special circumstances, the party ought not to be 
considered as having relied upon the sole responsibility of the over- 
seer, at whose request the payment was made. 3 B. & A. 89. 

24. Where a pauper residing in the parish of A., received during 
illness, weekly ulowance from the parish of JB., where he was settled : 
Held, that an imothecary, who had attended the pauper, may main- 
tain an action for tlie amount of his bill, against the overseer of 2^., 
who expressly promised to pay the same. 1 B. A A. 104. 


POST-HORSE ACT. 

1. Where an innkeeper resides ut his inn, in the district ^4., and 
his stables are in the district /?., his residence is the criterion by 
which to ascertain the district, where he is to take out his licence, 
and to account for the post-horse duties, under 27 G. 3.c.2(). s. 13. 
3 B. & A. 387. 

2. A coach and horses were hired at Poriscay to take a party to the 
theatre at Portsmouth, and to bring back, and a snecitic sum was 
charged. Held, that this was a letting to hire of horses by the 
stage, to be used in travelling, and liable to a duty of one-fourtb of 
the amount charged under 41' G. 3. c. 98. s. 8. So where a chaise and 
horses w'crc hired to take a party out to dinner, and to bring back 
mourning coaches, hired to take up at a distant place, and to curry 
thence persons to the place of interment, for which a specific sum is 
charged, arc liable to the same duty, and such coaches are not ex- 
empted by reason of carrying a corps if living persons go along with 
it in the carriage. 1 B. & A. 166. 


POWER. 

1. A power of sale is reserved to three trustees, and their heirs ; one 
of the trustees dies, and the two surviving trustees execute the power. 
Held, tliat the power was not well executed, although the deed ex- 
pressly provided that the money arising from the sale, should he en- 
trusted to the trustees for the time being ; and altliough it also re- 
served a power, in case of death, Ac. to appoint new trustees. 1 B. & A. 
608. 

2. Lease by tenant for life under a deed of settlement on mar- 
riage, giving him a power to demise the lands, &c* for lives, or 
years detenninable on lives upon certain conditions, one of which 
was in these words, ** and so as there be contained in every such 
lease a power of re-entry for non-payment of the rent thereby to be 
reserved : immediately after, the covenant by the lessees for pay- 
ment of the rent was insert^ in the following proviso, ** provided 
always that if it shall happen, (Ac.) that the said yearly rent, (duties, 
Ac.) hereby reserved, *or any part thereof, shall be behind, unpaid, or 
undone, in part or in all, by the space of fifteen days next, over or 
after any or either of the days or times whereat or whereupon the 
same ought to be paid, done, or performed as aforesaid; and no 
sufficiadt distress or distresses can, or may, be had and taken upon 
the aaid premises, whereby the same and all arrearages thereot (if 
any be) may be fully raised, levied, and jiaid, (Ac.) it may and ^hall 
bo lawful to and for (the tenant for life), his heirs and assigns, and 
the pecson and persons to whom the freehold or inheritance of the 
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Dremiges glidl, as afovesaid, belong, into and upon the said premises 
hereby demised, (&c.) wholly to re-enter, Held, in an action 
of ejectment by the reversioner against the lessees, to be valid, on 
the ground that the above proviso contained in the lease for re-entry, 
was conformable with the power to demise contained in the deed of 
settlement, and satisfied the particular condition in question, on 
which it was to be exercised, and that the lease was therefore a 
good execution of the power to demise, which was held to be ge- 
neral, and such hs authorised the lessor to annex the fair and bond 
fide exercise of a due discretion reasonable and legal qualifications 
to the power of re-entry for nonpayment of the rent reserved, and 
*did not require the tenant for life to exact and absolute unqualified 
right to have an immediate power to re-enter on the expiration of 
the day on which the rent reserved should be made payable. Both 
of the above qualifications arc legal and reasonable, and may be 
annexed to a power of re-entry for non-payment of sent required by 
an indefinite leasing power, to be contained in leases to be made un- 
der it, to temper the rigor of such a right, where the requisition in 
such leasing power is general in its terms, or does not expressly 
prohibit their introduction without being a departure from the exi- 
gency of the power. 7 Price, 281. 

8. Devisee for life, with a power enabling her, in consideration of 
inurriuge, to revoke the uses limited to her, and to appoint to such 
uses, and with such powers and provisoes, and in such manner as 
was by her aflerwards done, by a deed of settlement, in considera- 
tion of marriage, revoked the uses, and appointed the lauds to hold 
to the use, after the marriage, of her husband for life, sans waste, 
and after bis decease, to the use of herself for life, sans waste, with 
remainder to divers other uses for the benefit of the issue of the 
appointer ; remainder as she should by will appoint, with remainder 
to the use of herself in fee. llie settlement contained a power for 
the husband and wife from time to time, when in possession of the 
premises so limited to them for their lives, by indenture to demise 
such premises ns then were leased for lives, or for years determinable 
on lives, to any persons in possession or reversion for one, two, or 
three lives, so as there w'erc not thereon any greater estate or inte- 
rest subsisting at any one time, than what would be determinable 
oil the dropping of three lives, and so as there were reserved the 
ancient and accustomed yearly rents, duties, and services, or more, 
or us great or beneficial rents, duties, and services, or more, or a 
just proportion of such ancient, or the then reserved rents, &c. 
(except heriots which might be varied at will ;) and so as there were 
contained in every such lease a power of re-entry for non-payment 
of the rent thereby to be reserved ; and, also, by indenture to de- 
mise any of the premises for any term absolute, not exceeding 
twenty-one years, in possession, and not in reversion, so as they 
were reserved so much, or as great and beneficial, yearly and other 
rent and rents, and other services proportionably, as then were 
therefore paid and yielded, or the best and most improved yearly 
rent and rents that could be reasonably had or obtained for the same, 
without taking any fine, and so in every such lease there were con- 
tained a clause of re-entry in case the rents reserved were unpaid 
by the space of twenty-eight days, and also, by indenture to de- 
mise any of the premises wherein or whereupon any mine or mines 
should be open, or any person should be willing to open every such 
mine for any term not exceeding thirty-one years in possession, so 
as upon every such lease there were reserved such share of the pro- 
duce, 
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ducc, or yearly rent, as' could reasonably be ibtained without taking 
any fine, and so as the lessees^’crc not, b;jr any express clause, freed 
from impeachment of w'aste other than in the necessary and rea- 
sonable working thereof, and so as there were inserted such proper 
and usual covenants for the effectually winning and working the 
mines, and smelting the ore, and doing other acts, as were usually 
inserted in leases of the like naturt. The lands in the declaration 
mentioned had been, and were leased, and were, under and subject 
to a lease for a term of years determinable on lives. The husband, 
after the marriage, by indenture, in consideration of the former 
lease, and of 105/., and of the yearly rents, duties, pHyments, ser- 
vices, articles, covenants, provisoes, and agreements therein after 
specified and reserved on the part of the lessees, demised the 
lands in question for ninety-nine years, if three or either of them 
siiould so long liv e, paying the yearly rent of 2/. by ecpuil portions 
at Michaelmas and Lady Day, with a couple of fat capons, (h* Is. 6d. 
in lieu thereof, at the election of the lessor, and, also, an heriot of 
the best beast, or 408. in lieu thereof, upon the death of every tenant 
dying in posression, and the like upon every assignment, sale, lor- 
feiture, or alienation, and also the lessees yielding and doing con- 
stant suit of mill, paying such toll and multure as others grinding 
their corn there should pay. The lease contained a covenant by the 
lessees, to pay the yearly rent of 2/., and the duties, heriots, suits, 
services, and other reservations at the time, and in the manner 
limited and appointed for payment and performance of the same, or 
else the several sums reserved in lieu thereof, with a proviso that if 
at any time the rent of 2/., and every or any of the duties, services, 
reservations, and payments thereby reserved, or any part, should be 
unpaid or undone by fifteen days next, over or after any of the timcH 
whereat or wIiel*cupon the same ought to be paid, done, or per- 
formed, and no sufficient distress or distresses could or might he 
taken upon the premises, or if the lessees should leave the premises 
in decay six months after view had, and notice given, or should 
commit any wilful waste, or grind their com at any other mill (the 
lessor’s mill being in repair) or if the lessees should assign without 
licence, or if any default should be by the lessees made in the ])ay- 
ment or performance of all or any of the reservations, covenants, 
and agreements therein before on their parts contained, then the 
lessor, and the person to whom the freehold of the premises should 
belong, might re-enter. Upon the trial of an ejectment, evidence was 
received that, the usual and accustomed form of leases ol the estate 
contained in the marriage settlement for lives, or years determinable 
on lives, as well prior, os subsequent to that settlement, was ^th a 
conditional proviso of re-entry similar to tliat in this indenture. Held, 
by four judges against three, that the clause of re-entry in the lease 
did not pursue the form required by the leasing power. Held, by 
three judges, that the evidence of the former leases was well re- 
ceived. IB.&B. 97. , * j 

4. If a power to demise refer to “ such ancient and accustomed, 
or as great and beneficial rents, duties, and services as had formerly 
been reserved,’* &c., or if from its general tenor it may be collected 
that the creator of the power intended that the maker of the leases 
should have regard to the state of the property during former occu- 
pations : the form and covcmuits of such previous leases may be 
taken as a guide by the lessor in framinj^ new leases, and^ the con- 
tenU of the former may be received in evidence on a question, as to 

3 D a wliclher 
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whether the power wAe well executed affecting the, validity of such 
new leases, to show that they were framed in the same terms as 
those of the old leases* 7 Price, 281. 

5. Under a power to tenant for life, to lease for ninety-nine years 
determinable one, two, or three lives, a lease for ninety-nine years, 
if E. H. should so long live, to commence from the death of J. S. 
and'M. R. (two lives on which a subsisting lease for years was de- 
terminable, was held ill. 5 M.dr S. 40. 

yowert in niiii. 6. Where by a settlement in contemplation of marriage, the es- 

•elltneoun tales were given to trustees for the use of such of the children, 

child, and issue of the body of the settlor by his intended wife, and 
in such shares, &c. as he and his wife, or the survivor of them 
should by deed or will appoint: held, that an appointment of the 
whole estate to one of the children by the widow, was valid, and 
that the words ** such shares, &c.** did not import that it was neces- 
sarily to be divided, and some part appointed to each child. 2 B. 
& A. 122. 

7. M. P. devised all her lands, &c, in Westley, in the county of 
8., to A* and his issue, and in default of issue to such uses as A> 
might, by his will appoint. A.^ by a will made in the lifetime of 
M, P; clevises all his lands in uhe parish of Worthen and elsewhere, 
in tiie county of aS., af^er several estates for life, and in tail to his 
own right heirs ia fee, and afterwards by a codicil, made after the 
death of 3f. P., revokes the devise of the reversion to his heir (in all 
other respects expressly confirming the will) and then devises the 
reversion in fee of all his said lands in the parishes of Worthen^ 
Weslbury^ and Cherbury^ in the county of S., to P. A, had no other 
land ill Westhury except what he took under the will of M.P. 
Held, however, that the power of appointment was not well exe- 
cuted by the codicil. 2 B. & A. 291. 

8. A., by his will, bequeathed to R, S. and R, L. R, a sum of 
money upon trust, and to M. S, R, S. and G. A. D, certain personal 
property upon trust, and ^en devised his real property to R. S. and 
G. A. i)., also upon trust, and then directed that if cither of his 
said trustees, the said R, S, and R, L. P. so far as applied to the 
trusts reposed in them respectively, or the said M, S. P. S, and G. 
A. P. so far as applied to the trusts reposed in them respectively, as 
aforesaid, should decline to act, &c. it should be lawful for the 
survivor of the trustees so acting in the trusts wherein such vacancy 
should happen, or the executors or administrators of the last sur- 
viving trustees, to appoint other trustees. Held, first that tliis power 
only extended to the two first classes of trustees, and not to the 
trustees of the real estate. Held, secondly, that it was not well ex- 
ecuted by the two trustees, both of whom had wholly declined to 
act in the trust. 2 B. & A. 405. 


PRACTICE. 

DtckniUoii. 1* A writ was served at eight o'clock in the evening of the day on 
which it yras returnable ; and notice, dated the same day, of a de- 
claration being filed con^donally on that day, was given on the fol- 
lowing morning. Held, that there was no irregularity. 8 Taunt. 
127. 

2. A defendant settling a matter in dispute with the plaintiff, in 
the absence of the plaintiff’s solicitor, after having been served with 

process 
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process in die followi^ nMuiner (not any thii^ to be due 

on account of the action) by introducing a memorandum into a re* 
ceipt given by the plaintiff to defendwt on another account, that no 
further proceedings were to be had in the action, does not bind the 
plaintiff's attorney : but in the present case, the plaintiff’s attorney, 
on showing cause against the motion made for refunding the costs 
which had been levied by execution, swore, that defendant admitted 
Imowledge of notice of declaration before signing interlocutory 
judgment, and the defendant had told him that he had paid plaintiff 
the debt, but did not show him the memorandum ; that he then in- 
formed Uie defendant, that, unless the costs were paid, he should pro- 
ceed in the action, and that he had, therefore, on executing the 
writ of inquiry, taken nominal damages only. 6 Price, 15. 

3. Service of notice of declaration to found an interlocutory 
judgment, and authorize a writ of inquiry, is good, by affixing it on 
the door of the dwelling-house where defendant last lived, if the 

e aintiff or his attorney do not know the place of his renuAal, and 
lowledge can be brought home to him ; and in case of irrc>;iilar 
service, the defendant should move tlie court before the execution 
of the writ of inquiry. 6 Price, 15. 

4. Defendant not entitled to an imparlance where he has by his Tmp.ii lance, 
own act prevented plaintiff from declaring within the term. '2 B. it A. 


390. 

s'. A declaration was delivered on the assign day of Hilarjr Term, Hm. 
and an imjiarlance to Easter Term was obtained by the defendant. 

In that tcrui a rule to plead was given, but no demand of plea was 
. the Plaintiff having in Trinity Term signcil judgment as for 
want of a plea. Held, that the judgment was irregularly signed, 
that all the proceedings thereon must be set aside, and all further 
proceedings be stayed. 8 Taunt. 33. i r i 

6. After delivery of an amended declaration a demand of a plea 
is not necessary to entitle a party to sign judgiiient. 3 B. & A. 137. 

7. A plea of com perttil ad dim on debt on boil bond must be 

delivered. 2 B. & A. 392. l i r j i . ci i 

8. A general plea of bankruptcy must be delivered, and not filed. 

9 AvVere a plaintiff, after being told it was not usual to obtain Pomh. 
the oosled, or to tax costs, till the evening of the fourth day of term, 
obt^cd the posted before four o’clock on that day, under a promise 
not to tax costs, and on pretence of wisliing to effect the stamping ■, 
but. instead of doing that, signed judgment, and issued execution, 
the court set aside the judgment and execution, al owing the deto- 
dant all his costt occasioned by such proceeding. Hie court notified, 
that for the future, the posted shall not be delivered Ull the mom- 
ing of the fifth day of term. 1 B. & B. 298. j « • 

10. The court will not allow more than two motions to be made Moooas. 
succ^vely by the same counsel till they have gone through the 

rest of the bdr. 4> Price, 34r5. . u ,i i 

11 M b **." of fact not appearing on the record cannot be calwd 
in aid in oppowtion to a motion in arrest of judgment on objecuons 
apparent on the face of the record. 5 Price, W. 


PRINCIPAL AND AGENT. 

1. Where a return cargo belonging to the plaiiniff had been con- RcUuosof. 
sisned by the defendant to B. and IV., to be held at the orders ol 
® ^ 3 0 1 "c- 
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defendant, who had a lien on it, and such cargo ht^ been sold by 
B* and W. and the lien satisfied ; held, that the plaintiff couM not 
consider B, and W. as defendant's agents, so as to entitle him to 
maintain money had and received against tlie defendant for the ba- 
lance remaining in the hands of and W, 4 B. & A. 594. 

Rights or ajTtfnt A. B, foreign merchant employs B» to purchase goods on com- 

•gainit priiici. mission; tlie vendors (with the knowledge that the purchases were 
1*^* made on account of A») make out the invoices to j?., and take in 

payment his acceptances payable at six months. Held, first, that 
there was no contract of sale as between A, and B, and, second, if 
any »ucli contract existed, that B. could maintain no action against 
A» before six months expired. 1 B. & A. 14. 

An agent cannot dispute the title of his principal, and there- 
fore where a sliip originally belonged to one of two partners and had 
been conveyed to B. for securing a debt, and B. became the sole re- 
gistered owner of the ship, and afterwards as agent for both partners 
insured the ship and freight, and charged them with the premiums, 
jkc., and on u loss happening received the money from the under- 
writers. Held, that lie was accountable to the assignees of the sur- 
viving partner for the surplus, after payment of his own debt, and not 
to the executors of the deceased partner to whom the ship originally 
belonged. B. & A. [110. 

Agcnt*» li<i')i)i* 4. A. having a conitiiission from B.to ship tobacco, employed C. 
tifK towards as his broker, and directed liiiii to buy Porto Rico tobacco of the 

priiwipul. |,cht quality. ('. bought tobacco and shipped it to B., and delivered 

his bought note to /!., in which the tobacco was described as Porto 
Rico tobacco only. B. finding the tobacco to be very bad, refused to 
accept it, and brought an action against A. and recovered. Held, 
that an action lay by A, against C., and that A.*fi acceptance of the 
bought note was not a waiver of his directions as to quality, and that 
the proper measure of damages was not the mere difference between 
the two kinds of tobacco, but the amount of the damages and costs 
recovered in the aotion by B. against A> 8 Taunt. 202. 

J.iAbility of 5. A factor has an authority to sell for money, but not to barter; 
piincipal for his and therefore where a factor bartered the goods of his principal no 
Agent's act or p^nperty passed, and the principal may maintain trover against the 
ouiitract. party with whom the goo^ arc bargained, although the latter be 
wholly ignorant that lie had been dealing with a factor only. 3 B. 
& A. 616. 

6. The character of broker is materially different from that of 
factor, and therefore where a broker sells goods without disclosing 
the name of his principal ; held, that he acts beyond the scope of 
his authority, and tliat the buyer camiot set off a debt due from the 
broker to him against the demand for the goods made by the princN 
pal. 2 D. A. 137. 

jjMbiUtim of 7. The solicitor of the assignees of a bankrupt tenant, upon whose 
tow«rdH g distress had been put by the landlord, gave the following 

third pcivons. written undertaking, We as solicitors to the assignees, un^rtake 
to pay to the landlord his rent, provided it do not exceed ^e value of 
the effects distrained." Held, they were personally liable. 3 B. 
& A. 47. 


PRISONER. 

1. A defendant may be committed to the custody of Che marshal 
upon a special original. 3 B. A A. 601. 

2. The 


('ominiiUiur 
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2. The court will not change the cuttody'of a prtwwer wliere the PracMdiagt 
crown is concerned, without the exmen consent of iu officen. winsta 
8 Taunt. U8. 


PROCESS. 

1. Testatum capias f directed to the coroner, where one of the two In ^mcrat. 
sheriffs of Bristol was party to the suit, held irregular, for it ought 

to have gone to the other. 5 M. dr S. 144. 

2. If a caj^s ad respondendum be directed to the chamberlain of 
the county Palatine of Chester, commanding him to take the defend- 
ant, it is irregular, and the defendant may take advantage of such 
irregularity. 1 B. & B. 12. 

3. An arrest of a party described in a tettatum^ special capias^ and Mmw, 
in the affidavit to hold to bail by initials of his Christian name, only is 
irregular. 4 B. & A. 536. 

4. An arrest in the City of London, on a bill of Middlesex, is ir- 
regular, even though it took place on the verge of the couii^ of 
Middlesex, if there be no dispute as to the boundaries. 3 B. & 

A. 408. 

5. The court refused a distringas, on affidavit, stating that it was 
believed that the defendant kept out of the way to avoid process, 
that the officer having applied thrice at the defendant’s house, was 
told each time by the servants that their master was not at home, 
that they did not know where he was, that he had been absent for 
months, and that he had not been at home since the officer called 
last. 8 Taunt. 171. 

6. The Court granted a distringas on affidavits, stating that It was 
believed that the defendant absconded to avoid process, that repeated 
applications have been made at his house, and no satisfactory answer 
had ever been given to the enquiry as to the time of his coming 
home ; and that on learning that the business of the apnlicant was to 
serve the defendant with process, the persons at the house treated 
him with derision. 8 Taunt. 57. 

7. A sheriff’s officer, in execution of mesne process, peaceably 
obtained entrance by the outer door of the house, and followed the 
defendant to his bed-room, who locked himself therein, and refused 
to open the door, though informed by the officer of his business, llic 
officer then waited in the garden, at the back of the house, all night, 
and in the morning, touched the defendant through a broken pane of 
glass, requiring him to surrender, and then entered the room iu which 
the defendant was, through the window, which the officer on enter- 
ing, farther broke, and arrested the defendant. Held, that the officer 
was justified. 8 Taunt. 250. 

8. A notice, by mistake, to a defendant to appear on a day which 
has passed, is an irregularity, for which the court will seta side thepro- 
ceem^s. Baratta v. Lee, 8 Taunt. 253. 

9. 'il^e defendants having signed a regular bail-bond, were held 
to have waived the irregularity of the omission of their Christian names 
in a capias ad respondendum, directing the sheriff to take Messrs. L. 
and B. 1 B. & B. 529. 

10. It is no objection to the notice at the foot of a bill of Middle^ 
sex, that it wholly omit to state the year, or word next. 2 B. & A. 

642 . 

1 i. In the execution of criminal process against any man in the Crimiad. 

case 
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case of a misdemeanor, it is necessary to gain admittance before the 

breaking of the outer door of the house can be legally justified. 

QuarCf if so in the case of felony? 2 B.& A. 5^" 


PROPERIT TAX ACT. 

CoiutrucUeib A Statute imposing a duty on the property of persons residing 
in Great Britain, applies to persons residing there for any length of 
time, however short, although they may at the same time have a 
more permanent residence elsewhere. An exemption of persons 
coming to reside for some temporary purpose oni^, and not with 
any view, or intent, of establishing a residence therem, and who shall 
not have actually resided in Great Britain for the period of six suc- 
cessive calendar months,'* does not include a person taking a house in 
London^ and furnishing, and residing in it for a less period than six 
months at any one time, and who then goes elsewhere with his esta- 
blishment, and resides for the remainder of the year there, leaving 
behind him some one merely to take care of the house. Such a per- 
son is, therefore, within the act of the 46th Geo. 3. ch. 65., but not 
within the exemption of the 51st section. 4 Price, 183. 


QUO WARRANTO. 

W’lifn li lies or !• R is in the discretion of the court to grant a quo tvarranto in- 

iiut. formation or not ; and under circumstances tending to throw suspicion 

on the motives of the relator, the court will not grant such applica- 
tion where the consequences will be to dissolve a corporation. 2 B. 
& A. 479. 

I’artics la 2. It is a valid objection to a relator applying for a quo warranto 

information, that he was present and concurred at the time of tlie ob- 
jectionable election, even although he was then ignorant of the ob- 
jection, for a cor|)orator must be taken to be cognizant of the con- 
tents of his own charter, and of the law arising therefrom. Tlic court 
will not make such a rule absolute, where a relator appeared to be a 
man in low and indigent circumstances, and there were strong 
grounds of suspicion that he was applying not on his own account, 
or at his own expense, but in collusion with a stranger. 2 B. & A. 
339. 

riradiiigit in. 3. Ill QUO warrantot for exercising the office of mayor, upon issue 
joined, that i/. the presiding ofiicer at defendant’s election, was not 
then mayor, the title of ii. to be mayor, and not merely whether he 
was mayor de /actOf is put in issue ; and evidence was held admissi- 
ble to show that //• had not been lawfully elected, H. being then 
dead ; but, before his death, an information having been filed against 
for usurping the office. Smble^ that it is not competent, on the trial 
of an information of quo warranto against the elected, to impeach by 
evidence the titles of the electors, uidess they are specially questioned 
on die record. 5 M. A S. 271. 


RECORD. 

\Vhtt is or if 1* A recognizance is not a record until it is enrolled, and therefore 
not. where defendant pleaded to assumpsit on bills of exchange, that 

. the 
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th6 plftintiiF WM ind6btGd to him, by virtue of a recognizance taken 

in the Court of Exchequer, which was gtill in force, as by the satd 
recognizance remaining in the said court before the B^ons will 
aD[)ear, without stating that it was enrolled; a replication, that the 
plaintifF was not so indebted, concluding to the contrary, was held 
good, on special demurrer, inasmuch as the plea did not state a debt 
due by recognizance which was matter of record. 1 B. & A. 153. 

2. An averment that the defendant had voluntarily permitted his piezdingi. 
bill to be discontinued for want of prosecution thereof, with a conclu- 
sion to the record, is not proved by showing that there had been actu- 
ally a rule to discontinue regularly taken out : the record having been 
averred, it must be proved. Had the allegation of the discontinu- 
ance been general, it would have been suiHciently proved by the rule 
to discontinue, and evidence of the payment of costs. 5 Price, 540. 


REMAINDER. 

1. A testator having an estate, which had been conveyed by the ContingMii. 
settlement on his first marriage to trustees, to the use of himself for 

life, remainder to his first and other sons successively in tail male, and 
having one son and two daughters by his first marriage ; shortly aflcr 
his second marriage, made his will, and devised to his son all his 
manors, &c. the personal property, subject to the payment of the 
debts and legacies ; but in case liis son should de^)art tins life without 
issue male, or in case of failure of issue male of the testators body, * 
he bccpieathcd to all and every his daughter’s who should be living 
at the time of his death, or oora in uuc time nAerwards, 40, (KX)/. 
equally to be divided amongst them, in addition to what they might 
be entitled to under the marriage settlements of their resjicctivc mo- 
thers ; and if only one daughter, then he be(|ueathcd 20fl00L to her ; 
he then charged his estates with the payment of these sums, and de- 
vised them to A, and B, their heirs, Ax. without impeachment of 
waste upon trust, by sale or mortgage, to raise a sufficient sum to 
pay those legacies, with interest, and tlicn he devised the remainder 
of his manors, lands, 5cc. as should not be sold by the trustees for 
that purpose, fur want, or in failure of issue male of his body, as 
aforesaid, unto liis brother for life, with different remainders over. 

The testator had no children by the second marriage, and liis only 
son by the first marriage having died under age, unmarried, and 
without issue; held, that the surviving daughters took no estate 
by descent in the hereditaments devised by the will ; and, secondly, 
that if the devise to A, and B, had been of a power to raise money, 
by sale, and not of a legal estate, that the testator’s brother would 
have taken an estate for life with remainders over ; and, thirdly, that 
under the will A. and B. took an estate in fee. 3 B. & A. 654. 

2. A settlement made on the marriage of //. W. with A^D. (after Cross reniANi. 
giving the husband and wife fbspcctively, estates for life, with a dvr. 
power of ^pointing by deed or will jointly, during the coverture ; 

and in default of such appointment, ^arately, amr the death of 
either,) contained the following limitation in default of any such ap- 
pointment : To the use of all and every the child and children of the 
marriage, both sons and daughters, equally part and share alike; if 
more than one, as tenants in common, and not as joint tenants ; and 
of the heirs of the body and bodies of all and every such ^ild and 
children lawfully issuing ; and in case there shall be more children 

than 



REPLEVIN. 


[AdO£NM. 




than one of the said intended marriage, and any soch child or chil- 
dren shall happen to die under the age of twenty-one years, without 
issue of his or their body or bodies lawfully issuing, then so often as 
the part and share, parts and shares, of all and every such child and 
chilaren to the use of the surviving children, part and share alike, if 
more than one, as tenants in common, and not as joint tenants ; and 
to the heirs of the body of every such child and children, until every 
such child and children should be dead ; and in case there should be 
but one child only of the marriage, or one only surviving child, then 
to the use of such surviving child in tail ; and for default of issue of 
the marriage, and in case there should be issue, who should all die 
without issue, under the age of twenty-one years, then to the heirs 
and assigns of the survivor of H. W. & A, D. in fee.'* The mar- 
riage between //. IV. Sc A. D. having taken place, H. fV. died intes- 
late^ leaving his widow and two children, Joseph and Ann. The wi- 
dow made her will, devising the property over, only in case of the 
death of both children without issue, before twenty-one, and 
died, leaving the two children, Joseph and Ann, who both attained 
the age of twenty-one years. Ann married T. Weather all ; Joseph 
died shortly after, having made his will, by which he gave all his real 
estates in the county of K, or elsewhere, to his sister Ann^ the 
wife of 7'. Weatherallf in fee. Held, that Ann^ who was already te- 
nant in tail of one moiety of the lands comprized in the marriage 
settlement, became, as the heirs at law of J, IV, tenant in fee of the 
other moiety. 1 B. & B. 401. 


REMEDIAL STATUTE. 

CoiMinictiunor. A creditor may, with the assent of the debtor, take possession of 
the goods of his debtor, and remove them from tlic premises, for the 
purpose of satisfying a bondfide debt, without incurring the penalty of 
stat, 11 G.2« c. 19. s. 3. against persons assisting the tenant in re- 
moving his goods from the premises; although the creditor takes pos- 
session, knowing the debtor to be in distressed circumstances, and 
under an apprehension that Uie landlord will distrain. 5 M. Sc 8. 


REPLEVIN. 

Pliading*. ]. An allegation of payment of land tax, and paving rates, due for 

any period preceding the current year, is no plea in bar to an avowry 
for rent arrear. If the land tax and paving rates arc not deducted, 
(as they ought to be,) from the rent or the current year, they cannot 
be deducted, or the amount of them be recovered back from the land- 
lord, in any subsequent year. 1 B. A B. 37. 

PiMitics. % A plea in bar in replevin sta^ that divers sums of money, 

amounting to a certain sum, had be from time to time duly assessed 
and rated upon the premises for land tax, and from time to time 
paid by the plaintiff, wherefore he deducted the said sum, being the 
amount of the tax, which defendant, as landlord, was liable to bear, in 
respect of the rent : held, that this plea was bad, for not stating the 
specific periods for which the respective sums were assessed or paid, 
and in not stating that the payment was made after the rent dis- 
trained for had accrued, or was accruing. S B. A A. 516. • 

3. Where 
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i. Where an avowry stated that the defendant held the premises at 
a certain yearly rent, to wit, the yearly rent of 72/. and the plaintiff 
pleaded first, non tenuU^ secondly, riens in arrear, and the first plea 
was found for the plaintiff; held, that the second plea became 
thereby immaterial, and that the proper course was to discharge the 
jury from finding any verdict upon it, but that if any verdict was en- 
tered upon it, it must be enterea for the plaintiff. 2 B. & A. 546. 

4. The avowant in replevin on a distress for poor rates, is only en- 
titled to single cost, under 43 Eliz. c. 2. s. 19. 1 B. & B. 517. 

5. 'pie statute 11 G. 2. c. 19. 8.22. gives double costs against a 
plaintiff in replevin only in three cases, viz. where he is nonsuit, dis- 
continues his action, or has judgment piven against him, and therefore 
where in replevin, the cause not being tlien at issue, tlie parties 
agreed by bond to submit tlie question to arbitration, tlie costs to 
abide the event, and the arbitrator ailerwards awarded in fkvor of 
defendant ; it was held, that he is not entitled to double costs under 
the statute. 1 B. & A. 670. 


REVERSIONER. 

Covenant will lie by the assignee, of the reversion of part of the 
demised premises, against the lessee, for not repairing. 2 B. A. 
105 


RIGHT, WRIT OF. 

Where the sheriff returned to a writ of summons on a writ of right, 
that he had summoned four knights, which was according to fact, but 
the officer of the court, in expectation that tlie knights were about to 
be sworn, had, before the return, written on tlie lower part of the 
same instrument, that they were duly sworn, which was not true, in 
an action, on the case against the sheriff for a false return, and for 
negligence, in not causing the knights to be sworn, held, that the in- 
dorsement by the officer was no part of the return; that the sherifi' 
was not answerable for the contents of such indorsement, and that 
the return was not false. Also, that the sherifi', being only com- 
manded by the writ, to summon the knights, was not guilty of negli- 
gence in omitting to have them sworn, i B. & B. 17- 


RIVER. 

1. A prescriptive right to a public towing path, on the banks of a 
navigable tide river is not destroyed, in consequence of that part of the 
river adjoining the towing path, having been converted by act of par- 
liament into a floating harbour, Jlthou^h the towing path was thereby 
subject to be used at all times of the tide; whereas, before it was only 
used at those times when the tide was sufficiently high, for the purposes 
of navigation : held, secondly, that the prescription was not destroyed 
by a clause in the act of parliament, whereby the undertakers of the 
work were authorized to make a towing path over land, * comprising^ 
the towina path in question, on paying a compensation to the owner 
of the soiV the effect of that bemg only to give him a compensatioii 
^ for 
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for any injury he may sustain, by enlarging the tlien towing yath, or 
otherwise. 3 B. A A. 193. 

2. In a public navigable river, twenty years' possession of the 
water, at a given level, Ac. is not conclusive as to the right. 2 B. A 
A. 662. 


SCIRE FACIAS. 

1. Tlie court permitted the defendant to set aside, for irregularity, 
a judgment on a scire facias^ where the writ being issued more than 
ten years after the original judgment was drawn up out of term, and 
issued on a serjeant's signature, instead of being issued upon motion 
in court, and where the defendant had no personal notice of the pro* 
cceding. IB. AB. 381. 

2. Where a scire faciast founded on an inquisition mis-rccites the 
inquisition, and therefore fixes by such recital, a day on which the 
debt had been found to be due, differing from the trpe day named, as 
in the inquisition, the court will give leave (on cause being shown) to 
amend the writ, on payment of the costs, Ac. even after the defendants 
have pleaded. 4 IH-icc, 181 . 


SESSIONS. 

1. The sessions have no jurisdiction under 55 G. 3. c.5]. s. 16. to 
make a prospective order for a compensation thereafter to be made 
to the clerk of the peace ; and therefore, where a county treasurer, in 
obedience to such an order, made the payment, and tliat payment was 
afterwards, by an order of sessions, allowed in his accounts, the court 
of K. B. quashed so much of the onler of sessions, as allowed that 
item. QuarCf Wlwther, under the 55 G. 8. c.5i. s. 16. tlie sessions 
have a power to make any compensation to the clerk of the peace? 
3B.AA. 215. 

2. The 15 G. 2. c. 24. is a declaratory act, and should have a liberal 
construction ; and therefore, where justice of a borough, contributory 
to the coun^ rate, have committed prisoners to the county house of 
correction, for offences cognisable within the county, the justices at 
their borough sessions have aright to order such prisoners to be 
brought before them for trial there. Quare, also where a county 
magistrate having concurrent jurisdiction, has committed a prisoner 
for an offence wi&in the borough sessions, have not the same poiver 
of ordering such prisoner to be brought before them for trial. 
2B. A A. 533. 

3. The justices of the borough of Liverpool have no authority to 
commit to the house of correction, for the county of Lancaster ^ a per- 
son convicted by them under tlie 51 G. S. c. 143. (local and personsJ) 
of being a rogue and vagabond, within the meamng of the 17 G. 3. 
C.5. 5 M. AS. 311. 

4. The justices of the borough of Ltverwoel, have authority to sen- 
tence, and to commit, in execution of sucm sentence, to the nouse of 
correction for the county of LancarUr^ an offender convicted before 
them, at the borough semions, of p^t larceny. 5 M. A S. 300l 

5. The Court of A. A. has no jurisdiction to review the judgment 
of the quarter Hmm$, except on a case sent up for their consider- 
ation, 
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atfon, and therefore, where the sessions having heard the witnesses on 
one side, had refused to hw those on the other side, in an appeal on 
the ground, that their testimony had been prefaced, by observations 
on the part of the advocate, contrary to the usual practice, the court 
refused to grant a mandamus to re-near the appeal. 4> B. & A. 86. 


SET OFF. 

1. E. cannot, in an action brought against him by A., set off a judg- •lloir* 
ment recovered by him against J., for which A. is charged in exe- «*>*«• 
cution. 5 M. & S. 103. 

2. In covenant upon non est factum^ with a notice of set-off, the On thepIeiiSni|l 

defendant cannot go into evidence upon the set-off. 5 M. & S. 16-t. notice of wm oH; 


SETTLEMENT OF THE POOR. 

1. To make a valid contract of hiring and service, it is not abso- Of settlement 
lutely necessary that the contract, when by deed, should be exe- by liiring »i«l 
cuted by the master ; it is sufficient that he accepted the services on 

the terms of the deed, and therefore, where a pauper executed a 
deed, by whicli he became bound to serve the master for a year, and 
ailerwards entered into, and continued in his service for that period, 
it was held, that such deed, althou|;li not executed by the master, 
ought to have been received in evidence, to show the terms of tlie 
hiring. 2 1). & A. 375* 

2. A pauper was hired for a year, from old Michaelmas, to go away 
a month at harvest, and to make up the time after Michaelmas: held, 
that this was not a hiring for a year, and no settlement wos thereby 
gained. 2 B. & A. 520. 

3. A pauper having hired himself without specifying any time, en- 
tered into the service before New Year's day, and quitted two days 
after Christmas, receiving his full wages, that being the usual time 
that servants in that part of the country go into, and leave their 
places. The Court tnouglit that this was a contract, which had 
arrived at its termination before the expiration of a year, but the ses- 
sions having expressly found it to be a hiring, and service for a year, 
the Court considered themselves as bound by tliat finding. 4 B. A A. 

624. 

4. A pauper, in consideration of weekly wages, agreed to serve T.& 
a bricklayer, for three years, but in case he should n^lect his master’s 
business, or lose any time on his own account, in any one week 
during the first year, then that 1\ S, should deduct from his weekly 
wages in proportion, and T. <S. agreed that he would pay wages in 
proportion to any over work, which the pauper might do in any one 
week, lliere were similar stipulations for the second and third years 
of the term, and it was also agreed, that in case they could not work 
through severity of weather in any one year in the winter time, then 
that 1\ S. should pay no wages during that time, but should permit 
the pauper to employ himself in any oUier business whatsoever: hold, 
that dMse were express exceptions in the contract, and that 4he 
pauper by serving a year under it did not gain a settlement. 3 B. A A. 

107. 

5. Where a pauper being hired for a year, and being served till 

within 
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#ithm B few days of the end of the year, went without his ma8tef*9 
leave, to the statutes to hire himself for the next y^, and on the 
master dismissing him for that, went before a magistrate with his 
master, and there offered to serve his year out, but upon receiving his 
full year's wages was satisfied, and cud not return to his service, but 
neither hired nor offered to hire himself into any fresh service till the 
year had expired. Held, that this amounted only to a dispensation 
, with his service, for the remainder of the year, and that he thereby 
gained a settlement. 2 B. & A. 4S3. 

6. In settlement by hiring and service, the pauper is settled where 
his place of rest is, and therefore, where a servant who drove the mail 
cart, had a bed provided for him by the year at N. where he rested 
every night during four or five hours in the middle of the night, and 
afterwards returned back in the morning, to his master's house at M.f. 
and usually went to bed in his own exclusive room for about two 
hours. Held, that this place of rest was in iH., and that his settlement 
was there also. 3 B. & A. 374. 

7. A hiring at weekly wages cither to be at liberty to part at a 
month's notice, was held to be a yearly hiring, although the case 
stated, that the pauper let himself by the week, it being also stated, 
tliat at the time, pauper let himself by the week, nothing passed be- 
tween him and his master as to his being hired by the week, except 
that he was to have weekly wages. 5 M. & S. 1 14. 

8. Where pauper, at the time of hiring himself, had a daughter of , 
the age of eighteen, who from the age of four, had lived with her 
grandfather, and had been maintained by him until his death, and 
afterwards by her grandmother, which continued until she attained 
twenty-one, the grandfather having by his will, directed the grand- 
mother to educate and maintain her out of a fund given to the 
ffrandmother for life, and after her decease, to the daughter : held, 
tnat the daughter was not emancipated, and consequently pauper was 
not within stat. 3 A 4 W,& M*vl person not having a child at tlic time 
of the hiring. 5 M. A S. 214. 

9. Where a female natural child was hired for a year by the wife 
of its reputed father, and continued doing the household work for 
three years, but after the first year no wages were paid„nor was there 
any contract of hiring : held, that the sessions were warranted in 
finding, that after that time she did not continue on the terms of the 
original hiring. 1 B. A A. 178. 

10. Where by a parol contract the master agreed to teach the 
pauper to make stockings during the year, for which he was to re- 
ceive two guineas, and the pauper was to have his earnings, pay- 
ing his master for the use of the frame, Ac., and the pauper 
continued in the service a year and a half ; it was holden that 
the pauper did not gain a settlement by hiring and service. 1 B. 

A A. 115. 

1 1. A pauper, before the expiration of her apprenticeship, hired 
herself and served for a year, the four months of which were after 
her indentures had expired, and then hired herself to the same per- 
son for another year, but served only ten months : held, that the 
first service, although without the knowledge or consent of the mas- 
ter, might be coupled with the service under the last contract, 
and that the pauper thereby gained a settlement. 1 B. A A. 
880. 

12. A service under a hiring for fifty-one weeks, may be coupled 
with a service under a previous hiring tor a yeari so as to confer a set- 
ilementr 1 B. A A. 319. 


13. A 
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•13. A clerk in a Acrcanlilc house hired bj the year, but scrvbj; 
only during the usual hogrs of business, thereby gains a settlement, 
although those hours did not by tlic custom of the trade ever occupy 
the whole, and he went where he pleased without asking his master*^^ 
leave, when those hours were over. I B. & A. SL'2. 

14. A pauj)or agreed to serve as a bricklayer from Michaclnia< io 
Michaelmas, aii^ to make* 000 bricks at a stipulated price. Held, 
that this was not a conUact tor a years’ service absolutely, but a con- 
tract to serve till tlie compleiion of the job, and therefore a settlement 
was not thereliy gained. 1 Jk A. 3‘2.7. 

1.7. A falher has at the eoinnum law' no atilliority to bind his infant Of^ctilcmcnt 
son apj)remico witlmut. assent, and coiiseipiently, where an inden- 
tore of apprenlieesliip was executed by the master and the father of ‘*'“^** 
the apprentice, but not ako by the apprentice himself ; held, tlud. it 
w'us invalid and that no scttJemeitt could be gained unde. it. 

3 B. & A. 

IG- The statute ol 0. 3. c. SO. extends to parishes, where there 
arc three uHiccrs, only one oi'wbom acts as churchwarden as well as 
overseer, and therefore an indenture in such a case signed by l\V4> 
parish-oiHcers, one of wiiom acted in a double capacity, was !u Id to 
be valid. *1 Ik A A. 2(X). 

17- Where a nnistcr mariner having no immediate occasion for his 
apprentice’s service, the vessel being then in dock, ofiered cither to 
turn him over to another master, for a time, or to let him go imek to 
s^chool, and the ap])rciitice said he woidd go back to school and l(‘ani 
navigation : and accordingly did so, and resided above forty days 
there: held, that such residence was not a residence under tlie in- 
dentures, and tiiat he did not thereby gain a settlement. 2 Ik iV' A. 

382. 

18. By an indenture of apprenticeship, it \v:is stipulated that the 
master should provide mi'at, iVc. during the term, exce|H in the win- 
ter .seasons, wlnui the sin')) to which the a))prentice belonged slioiihi 
be laid by unrigged, during which time the a))prentitc was to bi* 
maintained by himself or frieiuks, the m<istcr paying a compensation. 

Upon this sti|)ulation the apprentice during the winter resided with 
liis parents in the townshiji of /k, for more than forty days, not doing 
any work for his master during such residence. Ilc^ld, that this \v:j^ 
not u residence umhu- tlie indctitnre, and coriferrcd no sell lenient, 

4' B. iS: A . I . 

If). A parish apprentice and his master being both on the |K;rnia- 
nent .stiiff of the local militia, in conseijuciice of that circuniMance, 
resided together with his master, and continued to serve him in llio 
parish of 7k for forty days. It w^as held, that this resilience was suffi- 
cient, and that he thereby acquired a settlement in /k, notwith- 
standing they were both under the control of tlieir superior officers 
during the whole time. 3 Ik & A. 411. 

20. Where the mother of an apprciiticc, w hose lime had not ex- 
pired, applied to bis master to give h<ni up to her, and the inasUT 
having consented to it, and all having agreed to part, the apjircntice 
went away, but the indenture, whicli was in the hands of a third 
person, was never applied for, nor given up. Held, that the appren- 
ticeship was not put an end to by this agreement, althougli the master 
said that he would have given up tl)e indenture if he hod had it in his 
possession at the time, and afterwards refused to take back the ujh 
prentice. 3 B. dr A. 382. 

21. An infant may bind himself apprentice, by indenture because it 

VoL.Vir. 3E i* 
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is for his benefit ; and though he be a pauper in the parish work- 
house at the time of the binding, and the p^arish officers pay the pre- 
mium, yet it is not necessary that they should sign the indenture, or 
that the justices should assent tliereto, if the apprentice be not a 
parish apprentice within the meaning of the statute 43 Eliz. c. 2. 
5M.&S.257. 

22. The master of several apprentices, upon his quitting business, 
proposed to assign all his apprentices, without mentioning either their 
names or number, to J. S., but no assignment was ever made ; the 
pauper, one of the apprentices, w^as afterwards hired by J. S, as 
a servant, for fifty-one weeks, and her former master on meeting 
her expressed his approbation of her having gone into the sen'ice of 
«/. S » ; the sessions having found that there was not a particular as- 
sent of the original master to the second service, and therefore the 
relation of master and apprentice never subsisted between J, S. and 
the pauper, this court thought the sessions well warranted in that con- 
clusion. 1 Ih & A. 116. 

23. An indenture stated that the overseers and church w'ardens of 
i\/., in the county of IVarwick, with the consent of justices of the 
Huid county, bound a pauper apprentice to 7'. JF. of //. in the county 
of Leimlett and the justices in their written consent on the margin, 
described themselves as justices of the county aforesaid. Held, that 
it sufficiently appeared that they were justices of the county of ^Tzr- 
ivicL 1 11. iS: A. 273. 

2 1'. The htatute 43 Eliz. c. 2. docs not require absolutely two 
churchwardens in every parish for the inuimgement of the poor, and 
therefore an indenture binding out a poor apprentice by one church- 
warden, where by custom there was but one, and one overseer, was 
held to be good within the fifth section of that statute, which re- 
quires it to be executed by the greater part of the churchwardens and 
overseers. 1 B. & A. 275. 

25. A pauper does not gain a settlement by having hired a tene- 
ment of more than 10/. a year value, and having resided therein more 
than Ibrty days altogether, but less than forty days before the pass- 
ing of the 59 G. 3. c. 50., by which a residence for twelve months 
is necessary, in order to confer a settlement. 4 B. & A. 
681. 

26. Where pauper by order of a corporation made at a common- 
hall, was allowed the liberty to take sand and gravel from the bed of 
a river tof wliicli the corporation were entitled to the soil) with a con- 
dition tliat he sold the sand to the inhabitants of the town, at a cer- 
tain rate, for which liberty be paid to the corporation at the 
rate of 10/. per annum. Held, tliut be thereby acquired a settle- 
ment. 5 M. iS: S. iK). 

27. Where pauper, a married man, agreed to serve S, for a year, 
ns a labourer, and was to have 20/. a year, a house and garden, a 
piece of land for potatoes, the milk of a cow, and feeding of pig, 
which were to run on a neighbouring field, and under this agreement, 
the pauper served, and had the exclusive occupation of the house for 
himself and family, the house being about 1(X) yards from the house 
of iS\, and being necessary for the performance of his serv ice, and if 
he had not had it, he would have had more wages. Held, - that this 
was not a coming to settle on a tenement to confer on a settlement. 
SM.&S. l!k>. 

2B. A soldier whilst his regiment lay in barracks at took a 
house there for himself and fomilyi of the yearly value of 10/.i and re- 
sided 
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sided more than forty da)’s. Held, that this was a comlnj; to set- 
tle ill a tenement, aiul that he thereby mdned a settlement. I 11. & A. • 

270. 

29. A pauper by oceupyini' a freehold estate ol* his own, and •1*.* 
other lands as tenant, the wluile being ol the aggregate annual value 
ot 10/,, does not thereby gain a settlement, it fieing necessary uiuh r 
the l:]tli and lltli Car. 2. e. 12. that he shoiihl come to settle on all 
the property in tlie c haracter of tenant. 1 H. t’e A. l-Sl. 

30. A pauper employed as a labourer by the board of ordnanee, 
having previously occupied a house at an annual rout of 7/.j which 
was then purchased by the board, still comintied to reside in part of 
the promises at a weekly rent of 2jr., which was deducted out of his 
wages, and during such last occupation, he also occupied a shop, the 
shop and house togetlior being of tlio aniuial value ol 10/., and ii[iou 
his dismissal from his em|iloyment, he gave up possession of ttio 
house as retjuired. Held, that his last occupation of the house was 
not as tenant, but as servant, uitd that no seltlement was iherehy 
gained. 1 H. i'v A. 173. 

31. Where tliero is no ( ustoni for that purpose, the lord of a of NittlniuMU 
manor cannot make a new grant of copyliold, and if he does, the I’y 
grantee acipiires thereby no settlenuMit by estate. Held also, that a 

grant !)y the lord of copyhold land paying a yearly rent of2A*. (w/. 

(which rent in a subseejuem part was called a (juit rent) is a purchasi^ 
within 9 (J. 1. c. 7*, and Iteing under .30/. confers no settlenuml. 

2 B. vS: A. 189. 

32. J. l\ being seised in fee ofacottagi*, demised the same to the 
overseers of the poor lor KXX) y#ar.., reserving a pepper-corn r(*nl, and 
continued to reside there. Being sick, his daugliter ami her hu.diand 
came by permission t)f iJie [larish olllcers to reside with, and lake ean* 
of bini; aOer his death, tlu* daughter being liis heir, they continued 
to roide lliere above forty d.ivs, clainiiiig a right to the |»os. 
session. Held, lliat they thoreliy gaii^ed aMttlcnient, being in* 
titled to the v(’ver.«ion. and the residence not bi'ing fraudulent. 2 li. 

A. .^27. 

33. Where a pauiK-r was legally sworn in borsholdi r at a court or 

leet, and afier e\ecnling the ollicc for a few days he was arierwards In ;“"l 

by tMo magislralcs ili>cliargod from exeeuting his olliee, and anoilu'r 
person appointcvl, !)m he acipiiesced in this and did not in fact alU r- 
wards execute llie olliee. Held, that this was not exeeuting an an- 
nual oHice wiiliin the parish so as to confer u settlement. V B. A. 

()i9. 

3t. Wlicre a jiauper lieing settled by parentage in /I,, at the age* ofihrMul.*- 
oftliirteen years hired and served for a year in J., and afterwards m. iu of rl.il- 
when he was sixteen years old, returned to and lived with his father’s 
fiimily until he became of age. Held, that having acquired a settle- 
ment of his own in it, be did not follow the settlement of his fathers, 
subsequently gained in another parish, wdiilirt tlic pauper continued 
to reside with him. 3 B. & A. 1177. 

3.J. Where a pauper was hound apprentice to a certificated man, 
and during his apprenticeship, he being of the age of eighteen, his 
father gained a new settlement, and the pauper did not return to his 
father's house till after he was twenty-one. Held, that he was itot 
emancipated, and that his settlement followed the new settlcificnt of 
his father. 2B.&A. 582. 

36. A room in a parish workhouse licensed pursuant to 13. (1. 3. 
c. 82. and appropriated to the reception of and used for the purpose 

3 i: 2 of 
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of’ ilulivery of pregnant women resident within the prish, whether 
settled there or elsewhere, and the expense of which room was de- 
frayed in common with the general expenses of the workhouse out 
of tlie ])ari.s!i rates, is not an hospital or place within the 13 6. 3. 
e.8KJ. s. 3. i l\.& A. ,501. 


SEWERS. 

Asseismcntsto. 1, A tenement situate in the king’s Dock Yard, deriving a benefit 
from the public services, and occupied by an officer of govern- 
nuMit who paid no rent, is liable to be rated to the sewers. 3 B. & 
A.'Jl. 

nrunage acts. A local drainage act provided that the owners and proprietors 
* of lands (by and at whose expense certain banks should be made for 

the purposes of the drainage/) their heirs and assigns should bercim- 
buiscil such expenses, or such share thereof as should be ascertained 
by ce rtain coniniissioners a^fpointed under the act, and a subsequent 
act u hich imposed an additional tax upon those lands, provided that 
such tax should not be payable until the rc|)ayment of such of the 
above expenses as the owners and proprietors of the said lands for 
the time being should make appear to tlic satisfaction of the commis- 
sioners to have been necessarily expended in making banks. The 
act also eontaiiu'd ehuises whereby tenants for life or in tail, were 
especially enabled to borrow money, and to charge the lands with it 
for the purpose of defraying the expenses of making banks under 
these acts. «/. S, who had expended SOO/. in making banks, aRcr- 
wards sold bis lands witlunit reserving to himself, or taking any 
notice in the conveyance of the reimhursnicnt above mentioned, and 
the c'ommissioners having subsequently deterrnined the amount of the 
reimbursement. Held, that the purelmscr, and not ,/. ^^, was entitled 
to receive it. 3 B. A. 4-54. 

3. If inelHcient cause be shown against such an application, and the 
d(’|)uty remembrancer be attended to resist or dimmish the slierilf’s 
claim, he is still not entitled to the costs of either the application or 
the reference. 1 Brice, 131. 


SHEUIFF. 

ItighUor. I, Sheriff claiming extra allowance, must apply to the Court, who 

will refer it to the cleputy remembrancer, to ascertain what he is en- 
titled to. It is a rule to show cause. A sheriff has no right to levy 
costs or poundage, or any incidental expenses, under an extent on a 
simple contract debt, neither lias he or the attorney for the prosecutor 
of the extent, a right to receive any such costs, Ac. under a com- 
promise, in consideration of staying proccccdings from the defendant, 
under duress of a soi/ure. If more than the precise debt be received 
by them under such circumstances, they will be ordered to restore it, 
and to pay the co'ils of an application to the Court, for tlie purpose 
of olituming the order ; and au assignee of a bankrupt defendant may 
apply. Sucli a motion maybe made aflcr an applicatiou to set aside 
the extent altogetlu'r, which has failed. 5 Price, 189. 

PriTilegcsof. 2. Where bail has been put in by a defendant, and not perfected, 
the sheriff’s officer mav put in and justify bail for his own indemnity. 
5 Price, 558. 


3. Wliere 
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3, Where a landlord has distrained lor rent arrear, and tiie ionant R,uim uf. 
nas replevied the goodS| and has sold a part on iii.s onn uecountt hv 
permission of his landlord; if, in the meantime, the ivinaiiuler are 

seized under an extent tested after the distress, for a debt tUie to the 
crown, which is satisfied tlicreout, accordiui' to the exigeuev of flic 
writ, tliis Court cannot, in the exercise of its c{juitablc jurisdiction, 
interfere to enlarge the time for tlie return of the process, that tlie .siicrltf 
may, in the interim, jwocced under it against the defendant’s lands for 
the landlord’s indemnity, on the ground that the dofemlant had not, 
pending the distress, in point of fact, goods and chutlcls siiHiciciif to 
satisfy the crown’s debt, or in anyway use the eroun |)ri)ccs> in 
favour of the landlord, under such circumstances, and principally 
because on the levy having been made, the writ would he co hiAlat u 
fundus o/fi'eio, 4 Price, IJKh 

4, Where the return to a writ of laiitnl stated tliat the dciendanl 
was insane, ami couhl not be removed without gn at ilangcr, ;nul ct»i\- 
tinued so till the return of the writ, the Court refused an attachment 
against the sheriff. 4 H, & A. 279. 

5, Scmbtcy that a return by the sherifr to a hill of il//V/(//r.sc.r, .staling 
tliat he took and detained the defendant until he rescind hi.u^cll’ is 
sufficient, without naming the rescuers, or stating them to !jc piMple 
of the county; hut return, not stating the ariv.st to have taken place 
in the county, was held to he bad. I I^. & A. 190. 

(\ Tliesherilf, in MicJiaeliiias term last, returned to a writ of //, /r/. laaliiliiic^ of, 

** goods inhaudfor want of buyers, value unknown,” and no furlhcrsleps 
were taken by the pkiiutilftill 'I’riiiity term following. In the iiiteiim, 
the goods were seized under an extent by the crown. Ilehl, that the 
court would not com|)el the sheriff to make gooil the loss to the 
plaintiff, and that they would (juasli a writ of liisirinn^ns which had 
been issued for that purpose, although the plaintiff had given all the 
indulgence, with the advice desired, and concurrence of the sheriff’s 
officer. 9 B. & A. 20 1-. 

7. If a deputy-sheriff, being in pos.se.ssion of goods .seized under an 
immediate extent, and having received a siih.secpu nt /rVr/ /i/t/V/.s at 
the suit of a subject, contract with the judgment creditor tiMleliver 
him, in satisfaction of his execution, a certain <|uantity of the. goods 
seized, on his paying into the sheriff's hands the debt due to the 
iTown, which is accordingly paid to him ; and if, afu:rwani>, whilst 
his oHicer is in the act of delivering and measuring the (jiianliiy sja - 
cilied to the plaintiff’s agent, to whom he had gi\en ii[i tin* ki y, llie 
goods arc rescued, tlie sheriff is liable to the judgmi m. creditor, wlio 
may maintain a special nssnmpsil on the contract, (win iher the sheriff 
be authorized so as to contract or not,) or on a common count for 
goods sold and delivered, or for money had and i\eei\eil. In the 
case of an uuder-slieriff in the country, employing an acknowledged 
town agent, sucli an engagement made by the latter is legal, and 
binding on the sheriff, who must seek his remedy over, ,7 IVice, ,’>7H. 

A beginning to ineiLsure and deliver, is not .such a delivery as will 
satisfy even this sjiccial contract. Ibid. 

8. The plaintiff’s attorney directed the .shcrift”s officer, wlio had ar- 
rested the defendant, not to let him go at large, without an express con- 
sent from him, the attorney, as he had a lien for his costs. The sheriff's 
officer did, by tlie authority of the plaintiff in the action, but witliout 
that of the attorney, let the defendant go at large. Held, that the 
sheriff was not liable to the attorney for his costs. 2 B. & A. 402. 

9. If a sheriff’s officer, who arrests a defendant, demand and Ofprocccdingf 

9 E 9 receive * 
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a^tinfet, in ge- receive from him a larger sum than he is liable to pay as a caption 
“*•*** fee, and fur tlie expense of the bail-bond, &c. the court will, on 

motion, order it to be referred to the Master, to ascertain what the 
oHic(?r is entitled to on that account, and order him to restore the 
surplus to the defendant, and to pay the costs of the application. 
A charge of 'J/. 13jf. 6^/. made on u defendant in fee, wholly disal- 
lowed by the niustor, on a reference to him under such circumstances. 
4* Price, 309. 

10. In un action brought against the sheriff for money levied under 
a without any previous demand, the court will stay the pro- 

eeoilnjg.s, upon payment of the sum levied, without costs. 3 B. & A. 

Of pvoa*c<)ings 11. 'fhe court will not set aside an attachment against the sheriff 
■J8«inhi, ill ri‘Ia- fi,r not bringing in the body, on payment of costs, on the application 
tioii to ball. ^,j- ti^.feiKlaiit, who swore to merits, where it appeared that no 
buil-boiiil bad been taken by the slicrifF. 2 B. & A. 3.54. 

12. AlU r the slieritf bad returned cep corpus^ the plaintiff brought 
an action ibr an escape, and recovered the debt. Held, that he 
could not, after this rule, compel the sheriff to bring in the body. 
2 W.k ()23. 

13; 'fhe court will sefuMde an attachment against the sheriff for 
not liriiiging in the body, with costs, upon an affidavit that the plaintiff 
purposely prevented the defendant’s being re-tokeii iitlcr a rescue, and 
that the upplic.'ition w'os hy the sheriff himself, without negativing the 
ract of his liaviug an indemnity. 1 B. & A. 192. 


SHIP. 

Owner. 1* action against several defendants, ns ship-owners, for 

damage -sustained by the loss of goods laden on board their ship, it 
was held that by the .53 G. 3. e. i.59. s. 1. they wxtc not liahle in 
that character beyond the value of the ship and freight due, or to 
grow due, allhougli the loss was occasioned by the misconduct of 
one of the defendants, who was both master and part-owner. Se- 
condly, that the value of the sliip was to be calculated at the time of 
the loss, and not at the time of the conmicnccn\cnt of the voyage ; 
luul, thirdly, that in calculating the value of freight due, or to grow 
due, money actually paid in advance. 2 B. & A. 2. 

2. Where A, having contracted for a ship to be built for him in 
the East Indies, agreed, during the time of the building, to sell a 
share to 7?., and 77. paid a part of the price in pursuance of the 
agreement, and. afterwards, on the ship s arrival in England, A„ 
caused her to be regi.stered, and accounted with 77. as part-owner, 
hut 77.‘s name was never on the register as part-owner; held, that 
77. had no legal interest in the ship. 2 B. & A. 24S. 

3. The owner (in England) liable for money advanced to the 
master at his rc(|uest for the necessary use of the ship, aflcr her 
arrival in an English port ; nor is the consent of the owner necessary 
to establish his responsibility. Nonsuit on that ground of objection 
set aside, and. verdict entered for plaintiff*, subject to an award of 
what should be found to be due for the necessary use of the vessel. 
7 Price, 592. 

4. A ship-owner is liable for necessary repairs done to a ship by 
the master’s order, and the word necessary” means such as are fit 
and proper for the vessel upon her voyage, and such as a prudent 
owner himself, if present, would order, *1 &. 5c A. 352. 

5. Tlic 
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5. The inaster of a ship' has not a lien on tlic freight for his wages, ' Ma&icr. 
or for his disbursements on account of the ship during the voj^e, 

or for the premiums paid by him abroad for the purpose of procui^g 
the cargo. 1 B. & A. 575. 

6. Where a ship registered at the port of N. was transferred by a of. 
deed of assignment to owners resident in the ship being then in 

the port of L, Held, that this transfer was not within S4 G. 3. c. 68. 
s. 15., but within s. 16. of that act ; and that the transfer wus valid, 
although no indorsement was made on Uic certificate of registry. 

Held, also, that the non-compliance w'ith 7 & 8 W. .3. 6.21. 

does not avoid the transfer. *2 B. iS: A. 427. 

7. The importation of goods from America in a vessel Antencttn Suiiiici». 
built, though owned by British subjects^ is not legalized by MiG. 3. 

c. 5D. 4 B. & A. 426. 


BLANDER. 


1. An action for defamation will not lie against a barrister for words 1“ 
spoken by him as counsel in a cause, pertinent to the mutter at issue. 

1 B. & A. 232. 

2. These words, ** I will take him to Botv Street on a charge of <>1* |WTJ.on»l 
forgery,” are not actionable, liccause they do not amount to charge «'*****• •^■^’^*’* 

the person of whom they arc spoken with felony. 4 Price, 46. 


SLAVERY. 

A foreigner who is not prohibited from carrying on the slave trade In reUcion to 
by the lawij of his own country, may, in a British court of justice, recover fonfigiww. 
damages sustained by him in respect of the wrongful seizure, by u 
British subject, of a cargo of slaves on board of a snip then employed 
by him in carrying on the African slave trade. 3 B. dr A. 353. 


SOUTH SEA COMPANY. 

The 45 0. 3. c. 34. only repeals the navigation act as to foreign Suiutcsreliiifo 
built ships, and does not confer upon them, when navigating under 
its provisions with the king’s licence, all the privileges of British 
built ships, and therefore the former cannot trade to the^western coast 
of Afncrica without a South Sea licence. 1 B. &. A* ^34. QueerCt 
whether 42 (i. 3. c. 77* authorizes British built sliips so to trade 
without such licence? Ibid. 


STAMPS. 

1. A receipt for a promissory note, expressing a prospective and cios-singofiii. 
executory consideration, on which the money thereby secured is to tirumenu. 

be paid, may be given in evidence as a receipt on a receipt stamp, 
and does not require an agreement stump, as evidence of a contract. 

1B.AB. 1. 

2. Where C. was directed by a letter from B, to pay, out of the 

3 E 4 proceeds 
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proceeds of his j^oods then unsold m his, C/s hands, a eertaitt siim of 
money to D., which C. consented to do by letter />• (which letter 
was stamped with an agreement stamp), and these letters being given 
m evidence to prove that the money was paid by order of JB., it was 
holden, that they did not amount to an agreement between i?. and 
Cm and, consequently, that the stamp was improper, and that the 
order itself for payment should have been stamped, as being an order 
for the payment of money out of a fund which might or might not 
l^e available within the meaning of the statute 55 G. 3. c« 184. Sched. 
Part X. I II. & A. 36. 

3. A bill of sale of a ship is not void, though it omit to set forth 
the true consideration, and is not stamped with an ad valorem stamp ; 
but the parties thereto are liable to a penalty. 5 M. & 8. 228. 

4. A valuation made <}f the parish lands by two resident pa- 
rishioners, appointed for that purpose at a parish meeting by the 
parish oiiicers, with a view of equalising the rate to the relief of the 
poor, was held not to require an appraisement stmup, it being merely 
for the inforiaation of the parties employing the valuers. 5 M. & S. 
240. 

5. A letter from u principal to his factor, containing bills of ex- 
change drawn upon the latter, and in which the principal promii^d 
to provide for the bills of certain goods, then either in the factor's 
possession or about to be placed in his hands, should remain unsold 
at the time of the bills fulling due, requires to be stamped, and does 
not come within the exception in the stamp act, as a letter for or 
relating to the sale of goods ; the primary object of such letter not 
being ttie sale of goods, but the obtaining of an advance of money 
on the goods. 2 B. & A. 778. 

6. In an action on the common counts for work and labour : held, 
that the plaintitt', having established his case by other evidence, was 
not precluded from recovering by the defendant’s proving the exist- 
ence of an unstamped and unsigned agreement which fixed the 
price, and which the defendant did not give notice to the plaintiff to 
produce. 8 Taunt. 327. 

7. Where an agreement on unstamped paper has been destroyed, 
no parol evidence can be given of its contents, even if it has been 
destroyed by the wrongful act of the party who takes the objection. 
2B.&A.478. 

8. An agreement in writing, unstamped, for the letting a tenement 
at a certain rent having been lost ; held, that parol evidence of its 
contents was not admissible for the sake of proving tliereby tlic value 
of tlie tenement. 3 B. & A. 588. 

9. Policy of insurance on ship at and from JL. to her port or 
ports, place or places of clischai*gc and loading in Jjrica and African 
islands, and during lier stay there, and at ami from thence back to 
to to lier final port or place of discharge in the United Kingdom, 
with liberty in that voyage to proceed and sail to, and touch and stay 
at any ports or places whatsoever and wheresoever as above ; to sell, 
barter, imd exchange goods, and land, unload, and reload goods at 
any or all of the ports imd places she may call at or proceed to." 
Tlic insured, subsequently to the execution of the policy, inserted 
after the words ** during her stay," the words and trade." Some 
of underwriters assented to the alteration by subscribing their 
initials ; others refused their assent. In on action against one who 
refused, held, that tlic alteration was uniiiaterial,aiid did not avoid the 
imlicy. 1 B. & B. 426. 


10. The 
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10. The addition of another obligor* alYcr the bail^iond * haa been 
executed, but before the sheriff has accepted it, with the assent of 
die sheriff and the prior obligors, docs not vacate tlie bond or make 
a new stamp necessary. 5 dr S. 

I 11. Policy on goods at and from Siockkolm to Summunde ; and 
the bhip being driven into IVisbu^ on 30tli Aftry, and detained there 
till the 9tli October^ the assured, on 1st Jti/y, wrote to tlieir agents 
ill Londouy ** that the captain had been orderd to proceed to Ko* 
nin^sberg, as they were not certain whether the enemy might be at 
Swinemunde or not, and that the passage to Konuigsberg was nearly 
the same, but rather the shortest and safest, and dicy desired 
tile agents to arrange the matter with the underwriters;*' whicli 
letter the agents receiving on the Pith Ja/y, uuplied to tliooundcr- 
writers for their consent to alter the policy bv adding ttie words 
“ Kimingsbergf or A/e’wic/,'* after ‘‘ Smnenmndet which consent was 
obtained; and the ship and goods were afterwards lost on their 
voyage to Koningsberg. Held, tlint this alteration did not ret|uire 
a new stamp, being within G. 3. c. 63. s. 13. 5 M. Sc S. 1267. 

12. A proiin^sory note for the payment of 30/. at three montlis Dutypaysblr. 
after date, with intercbt from the date, recpiires u stamp applicable 

to a note not exceeding 30/. i 11. & A. 204*. , 

13. A promissory note payable two months after sight requires a 
stamp appropriated to a note pa^'able more than sixty days after 
sight, or two months after dale, date and sight not being, in this case, 
synonymous. 4< 11. S: A. 502. 

1 K Tlie legacy duty on bequests of personal property in India f 
by will tliere, and administration grunted under it there, is payable, 
if it be remitted to England^ and applied by onother administrator 
in Scotland^ under administration granted in England, 7 Price, 560. 

15. A trustee under a will, who pays the legacy duty upon an 
annuity after the expiration of four years from the death of the 
testator, may recover the amount of the duty from the legatets nut* 
withstanding a previous assigmiient of tlie annuity by such legatee. 

Vide 3(5 G. 3. c. 52. 1 11. & 11. 391. 


1(5. A deed executed and and indorsed on a former deed, os a Form of instni- 
futiire security for advances mailc, and to be made, under the first 
deed, is exempted by 48 (j. 3. c. 149* from an ad valorem duty, if 
the first deed be stamped with an ad valorem stump. 5 M. & 8. 228. 

17* The premium given by the parish-officers upon a binding out 
of a poor apprentice nml not be set out in the imlenturc in words at 
length ; such an iiulenturi* being exempted from any duty by 8 Anne,* 
e. 9. s. 40., and the insertion of tlio preiiiiuiti being required Dor no 
other purpose but to ascertain the amount of tiie duty. 1 15. & A« 

477. 


STATUTE. 

1. An act of parliament giving a summary remedy to persons ingencnl 
against defaulters, though in terms apparently prescribing such re- 
medy* is cumulative, and docs not toKC away the previous right to 

/Sue by action at law. 6 Price, 131. 

2. Held, that a reversion to the crown, expectant on the deter* private, 
mination of an estate tail, gr;u)tcd by tlic crown to a auHect for 
services, was not barred by either of two private acts of parlia- 
ment which had been passed for confirming a settlement of the estate 

made 
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made by the tenant in tad, which settlement purported to bar such 
reversion, both of those acts containing an express saving of the 
rights of the crown, but neither of them naming the crown in the 
body of the act ; and the second act vesting part of the settled 
estate in trustees for sale, with directions to purchase other lands 
with the produce of such sale, to be settled in lieu of the lands sold, 
to the same uses as expressed in the former act. It was also held, 
that the trustees could not pass a fee simple in the settled lands, 
which they had sold under the second act, in conformity to the 
powers therein given to them. 8 Taunt. 1. 


TAXES. 

Tax collvcturb. 1« A joint collector to taxes is liable for uny deficiency in the collec- 
tion for the year in the amount received by his coadjutor, although he 
has not himself collected during the time, and although his appointment 
may not have been quite formal, if he has in any manner acknow- 
ledged his appointment, or acted, or received a share of the poundage 
at any time. And the court will set insurer on him, although a re- 
assessment have been made on the parish, und the amount of the 
deficiency collected, and paid over t3 the rcceiver-general. And if 
he should have procured a rule to be made absolute for discharging 
a former insuperf and for the restoration of the money levied under 
it by diatringaSi without having served the order Nisi on the parish ; 
the court discharging such a rule will do so with costs. 5 Price, 5. 

If there be two collectors of taxes appointed under the 43 G. 3. 
C.99. s. 13. for a single parish by the commissioners, one for one 
division of the parish, called the Upper Parish^ and one for another 
called the Parish, and they accordingly collect the taxes se- 
parately from the several inhabitants of their respective divisions — in 
case of a deficiency in the amount of the taxes collected, through 
the misconduct of either, the whole parish must be re-assessed, and 
not the particular district, the collector of which has misapplied the 
money, and from the collection of whose taxes the deficiency arises, 
although the taxes of the other division have been collected and paid 
over to the receiver-general, the appointment being held by the court to 
be considered as one appointment of two for the parish, which would 
be valid under the act, and not of one for each sub-division, which 
would be invalid— ‘the converse of the decision in the cose of Barrs 
f, Digby and others, 1 B.& P. N. 11. 281. 7 Price, 594. 

3. If die acting commissioners of the land-tax, assessed taxes, 
&c. refuse (unless indemnified) to make a re-assessment on the parish 
to which the deficiency applies in execution of die powers entrusted 
to them by the several acts of parliament, where insitper has been 
set on the parish whose collector is a defaulter, the court will order 
them to do so by rule to show cause in the nature of a mandamus* 
Service on their clerk ordered to be deemed good service. The crown 
is Jiot limited to any time within which to make such an application. 
6 l^ricc, 103. And although it appeared from the condition of die 
bond that //. fV, and G. P. were both appointed collectors, it was 
held, that such bond being for the due collection by //. IV, only, 
might be put in suit against the surety, without first selling the 
goods of G.P. Ibid. 

4. A bond, with one surety only, taken by commissioners of taxes 
under the 43 G. 3. c. 99. s. 13., is not therefore void. 2 B. & A. 431. 

Tlie 
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The office of collector under that act oi* (^liament is an annual 
office, and therefore when a bond, after reciting the appointment of 
H. W. to be collector under the act, was conditioned for the due 
collection, by IL /K., of the rates and duties at all times thereafter, 
it was held, that the due collection of the rates for one year 
was a compliance with the condition of the bond. Ibid. As- 
sumpsit for money hud and received brought to recover the amount 
of an excessive charge made by the defendants as collectors on a 
distress for arrears of taxes. Held, that tlie defendants were not 
entitled to a month's notice before action brought, under statute 
i3G.3. C.92. 8 . 70 ., which provides that no writ or process shall 
be sued out of any thing done in pursuance of that act till after one 
month's notice. 1 13. & A. 42. 


THEATRE. 


In a conviction of dtifendant for causing to be acted at a certain 
place, called Theatre^ in the parish of »S7. Man/, Lambclh, 

for gain and reward, a certain entertainment of the stage called 
lUchard the Third ; the evidence set forth was, that the defendant 
was seen once or twice at the rehearsals of Richard} that another 
[lersoii was stage*nianager ; that defendant engaged 7. iS\ to perform, 
and gave him a check for the amount of his heneiit. Held, that 
this was sulHcieiit to warrant the justices in drawing the conclusion 
that the deleiidafit caused the play of Richard the Third to be per- 
formed. t \),& A. ()1(). The conviction also stated, after the up-, 
pearance and plea of defendant, that divers credible witnesses, to 
wit, J, S., ^'c. came before the justices upon their several oaths, to 
them severally and respectively, and in the presence of the 8aid./.»S., 
\e. duly administered. Held, that taking it idtogether, it did sub- 
stantially appear that the oath was administered to the witnesses in 
the presence of the magistrates. The evidence also stated that the 
TnhoKrir Theatre was in the parish of Lawheth, and the adjudication 
of d^ie penalty wiis to tlie poor of the parish of St* Mar//, Lambeth : 
held, that tliis was no variance, it not appearing that there were two 
distinct parishes so named. Ibid. 


TIME. 

Where (lie sheriff took possession under Jicri facias, and at a 
later hour of the same day, the defendant surrendered in discharge of 
Ins bail, and afterwards lay in prison two months, and thereby com- 
mitted an act of bankruptcy, and by the statute of James, was a bank- 
rupt from the time of his arrest. Held, that in an action by his assig- 
nees to recover the value of such goods, the court would notice the 
fraction of a day ; and therefore that the sheriff, having entered before 
the bankrupt had surrendered in discharge of his bail, the assignees 
were not entitled to recover. 2 13. & A. 5H6. 


TITHE. 

1 • Barren land is that which requires an unusual expense in manuring 
and tillage. 2 M. & S. 349. 
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2* An incloBure of common appurtenant is not exempt from specific 
tithes, from which the land to which it was appurtenant is, 3 Burrr 
1.375; 1 Blk. 402. 

3. A presumption against exemption was, from uninterrupted en- 
joyment: held to arise, notwithstanding endowment in 1253. 16 

East, 334. 

4. Timber docs not depend upon the girth of the wood, 4 M. & S. 
135. Oak gerniins growing from old stools, the stumps of trees, 
which hud each stood respectively above 20 years, arc not. 4 M. & S. 
131. The presumption is against pr&*dial articles being exempt from 
tithes. 2M.R. 173. 

5. Land which is of a good natural quality shall pay tithe imme- 
iliiitely, notwithstanding the 2 and 3 £dw. 6. c. 13., although the ex- 
pense attending the breaking it up and liming it exceeds the return 
made to the farmer in the several first years of cultivating it. 5 M. 
&S.166. 

6. Husbandry horses being used occasionally for the farmer for 
other purposes or for other persons, does not deprive the fanner of 
his privilege of exemption where he would be otherwise entitled to it. 
5 Price, 334. 

7. Perception, even by the rector of another parish, is presump- 
tive proof of title against one not claiming them. 13 East. 2.51. 
The rector's right to the tithe of lambs vests at the time when 
they arc ycuiied ; although tlie title cannot be set out until they are 
fit to be weaned. 1 B. &: B. 84. 

8. Tithes arc graiUablc especially only. 3 Burr. 1873. 

9. The words, “ all tithes arising out of or respect of farms, lands,*' 
&c. are sufficient to pass the tithes of appurtenants. 7 T. U. (>H. 

10. On an ejectment for tithes on a holding over, an iutentiou not 
to quit possession must be shown. 16 East, 53. 

11. A fixed day at, or time about which it is payable, is essential to 
the validity of a money modus. 12 East, 33. 

12. The rankness of a modus must be decided by the iury. 2 Blk. 
1257. 

13. Tlic determination of a composition for tithes must be by 

notice. Lofil 6. And, semblcy must be for six months. 1 B. & P. 
458. ^ • 

14. If a rector, A’c. having made a composition, lease tithes, and 
the lessee makes no alteration in the composition ; when the tithes 
revert to the rector, the occupier w'ill continue to hoUl under the 
eomnosition originally made by the rector, Ac. ; and conset|uently, 
will be entitled to notice before the rector, &c. can take the tithes m 
kind. 1 B. Sc P. 458. 

15. Wliere the lessee of tithes for one year underlets the occupiers, 
the lessee for the following year is liable to the owner, though no 
notice has been given to the occupiers to determine the composition. 
3 Taunt. 95. 


16. A notice to determine a composition of tithes must be unequi- 
vocal. A demand of ** titlies vicarial," and refusal to receive the com- 
position tendered thereupon, are not sufficient. 12 East, 83. 

17. Where an occupier of land, who had been under composition 
for tithes, refused to pay the composition, or set out tithes mjkind, 
alleging that he was exempted by a modus. Held, that in an action 
on 2 A 3 Edw.6. for the treble value of the tithes, it was not neces- 

to prove a notice to detemune the composition ; tlie occupier's 
disclaiincr of the rector's title to tithe in kind, rendering notice un- 
necessary. 1 B. & B. 4. 
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48. A composition is determined by the death of the incumbents. 

10 East, 269. 

19. Where the composition is continued, the late incumbent's right 
IS the value of the title ho would have received there been no 
composition. 10 East, 269. 

20. A composition is an admission by the occupier of the proprie* 
tor’s title ; operating as on estoppel. 2 Mars. 38. 6 Taunt. 333. 

21. Evidence in support of a real composition must be referable to 
a deed of composition. 2 B. A P. 272. 

22. llatice of setting out, is not necessary to tithing at common ModcofUiliing. 
law, though it is by the ecclesiastical. 3 Burr. 1891. 

23. The titlie ought to be so set out, and the nine parts left so long, 
that the parson may judge by the view whether it is fairly set out, 

2 Taunt. 55. 

21>. A farmer, though he cannot wantonly, yet may necsssarily, cut 
and titlic part of a field, aud then proceed to another field. 12 East, 

239. 

25. W'hcrc a lield lies in two parishes, the farmer is not bound to 
cut and tithe the whole of what lies in the parish in which he began to 
cut, before he proceeds to the other part. 12 East, 239. 

26. The mode of tithing wheat is in the sheaf. 13 East, 261* 

2 Taunt. 55. 

27. Grass must have been tedded prc\iousto putting into grass 
cocks. 10 East, 5. 

28. The mode of tithing hay is in grass cocks. 2 Taunt. 55. 

29. Hops arc not tithablc until aAcr being gathered from the bind. 

7T.R.86. 2B.&P,172. 

so. Tlic consideration of putting sheaves into shocks, and after rain 
opening them to dry, is sufficient to support a customary mode of 
tithing wheat. 1 M. A S. 66. 

31. The consideration of putting barley, oats, peas, or vetches into 
cocks, and after rain opening them to dry and closing them, is not 
sufficient to support a customary mode of tithing barley. 1 M. 

& S. 66. 

32. There cannot be a customary mode of tithing barley. 2 B. 

A P. 172. 7 T. II- 86. 

33. The tithe owner is not entitled to use an extra occupation way ; Titlio owner, 
but only that ordinarily used. 2 N. 11, 14)6. 

31>. The action for treble value is an appropriate form for deciding Of thotetioo 
the title to tithes. 8 East, 178. Loflt. 283. N.B. The writer has for treble nluo 
seen an opinion of the late learned sergeant Williams denying this 
case. 

35. Tlic party entitled when severed, must sue for tlie treble value. 

1 B.&P.m 

36. Semble^ — A lessee and farmer of tithes declaring as owner and 
proprietor, is bad. 5 Price, 334. 

37. Where a declaration in debt for tithes under 2 & 3 E. 6. c. 13. 
s. 1. omitted to state that the tithes hod been yielded and paid, and 
of right ought to have been paid witliin forty ^ears next before the 
passing of the act. Held, that it was defective even after verdict, 
and judgment was arrested. 4 B. & A. 655. 

38. A modui is a defence to an action for treble value. L5 East, 

641. 

39. Proof of non-payment of tithes within living mcmoiw, is no 
defence to an action for treble value, where declaration avers that they 
were payable within forty yearsy Ac. 5 T. R. 260. 
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40. la B suit of tithes, where the point in issue is, whether there 
exists a modtu of a certain sum of money for a particular farm in a 
township within the parish, though the defendant will not in general 
be allowed to enquire whether other farms in the same township arc 
not subject to the same payment, yet such enquiry may be made by 
the other side in cross-examination, to show that such payments can- 
not be a modui consistently with the evidence which has been pre- 
viously adduced. 1 M. WL 

41. In an action for treble value, the plaintiff must prove a valid 
title, or perception of tithes, or a composition formerly nmde. A 
treaty for a composition which went off will not do. 1 B. & P. 458. 

42. An answer to a bill filed in the Court of ‘Exchequer, in a suit 
instituted for tithe hay, by a vicar, against the rector and others, 
(owners of lands in the parish) in which answer the defendants dis- 
puted the vicar's claim, and declared that the tithes in question be- 
longed to the rector, will be evidence in an action for tithes by a suc- 
ceeding rector, against owners or occupiers of the same lands, for the 
tithes of which the former suit was instituted. 15 East, 334. 

43. In an action for treble value costs arc not due, unless the single 
value has been found by a jury not to exceed twenty nobles. 111. 
B. 167. 

44. In an action on 2 & 3 Edw. 6., where the first count is for treble 

value of the tithes, and the rest for the single value, a \erdict be en- 
tered for the plaintiff on the whole declaration by consent, subject to 
the award of an arbitrator who directs to he indur»cd ** 30 

treble value of the tithes, damages Is., costs, 40s.," held to be within 
the 8 & 9 Wm. 3., and that the plaintiff is entitled to his costs of suit, 
a rule obtained on a motion founded on an opinion that a plaintiff was 
not so entitled under such circumstances, discharged with costs. 
3 Wee, 474. 

45. Smbir. A farmer claiming the exemption (under the custom) 
from tithes for green cut food applied for foddering husbandry horses, 
must show that such horses were bmui Jiiic used in iiiisbaiulr\ , and that 
he had no other sustenance (of any sort) for them on his farm. Both 
those points are questions of fact, and the finding of the jur^ is con- 
clusive. 5 Price, 33 1. 

46. A new trial may be granted in an action for treble value. 
6 Taunt. 297. 

47. The amount of the tithes sought to be recovered being small, 
is a ground for refusing a new trial, or nt least u second new trial, 
GarrotOf B, dubUante on a question like the present, in an action 
affecting a right, and likely to be of frequent recurrence, and therefore 
important in tlie first result. 5 Price, 334. 

Rfitnedy for not 48. The remedy formot removing is bv action or distress. Cannot 
miioving. turn in cattle upon the land, out of which, &c. 8 T. H. 72. 

49. To an action for not removing tithe, a general notice to remove 
all the tithes of his lands, having a few days before been preceded by 
a notice that they would be set out, specifying tlicir kind, and from 
what land, is sufficient. 11 East, 358. 

50. Where tiihes are set out on the day specified in a previous 
notice, a second notice to remove tliem, though they have then 
become rotten, is sufficient to maintain an action for neglect. 
11 East, 358. 
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TOLL. 

1. A prescription for toll of com brought into a town to bt sold MnrkHtoll. 
on a market-day tliere, whereof any part is pitched within | the 
market for sale, and which shall be there sold, is baih ina.onuich us 
there cannot be any toll in respect of goods not actually brought into 
the market. 4 B. & A. 5u9, 

*2. A bridge is not a highway within the meaning of the 13 G. 3. Exemption 
c. SI, ss60., by which carriages employed in carrying materiab for from, 
the repair of any turnpike-road or public liigliway, arc exempted 
from toll, and, therefore, toll is payable for a carriage employ^ in 
carrying materials for the repair of a bridge along a tunmike-road. 

2 B. Sc A. 49. 

3. Wlicrc a turnpike act exempted persons from toll “ in going Co 
and returning from their proper parochial church, chapel, or other place 
ofrcligious worship on Sundays;" held, that^thc word (parochial) ex- 
tended over the whole clause, and, tlierefore, that a dissenter was not 
within the exemption in going to and returning from his proper place of 
religious w‘orship, situate out of the parish in which tie resided. 

*2 B. 8c A. 206. 


TUKSPASS. 

1. A judgment in cjcctinent upon the several demises of two, was To n*al 
held to he evidence to support trespass tjunre claus»Jreg> brought P«rty, 
by them jointly. 5 M. & S. 61. 

2. In trespass, the declaration was for taking goods, chattels, and 
effects. Held, that the plaintiff miglit recover the value of fixtures 
under these words. 4 B. Sc A. 2(X). 

3. 'I'o trespass (fuare clausum Jregilf defendant p1ead(‘d not 
guilty, and a justification of aright of way; plaintiff*, in replication, 
admitted the right of way, nn<l new assigned extra viaw, 1 he plain- 
tiff having obtained a verdict on the new sissigued, with Is, damages, 
w'os field entitled to the full costs. 3 B. ^ A. 443. 


TRIAL. 

1. In a cause concerning rights of chace, involving documentary in civil 
evidence of great length and anti(|uity, together with much oral testi- 
mony, the court would not grant a trial at bar, a new trial having 
recently been refused in K. B., where another defendant, who had 
contested the same rights, had obtained a verdict. 1 B. & B. 265. 

2. Where the plaintiff*, having omitted to give due notice of trial, 
enters his record on the marshal s book, subsequent to tiie entry of tlie 
defendant’s record by proviso^ upon which due notice of trial has 
been given ; it was holden, that the del*endant had a right to go to 
trial on his record, and that the plaintiff* not having then appeared, 
was properly nonsuited. 1 B. 5c A. 253. 

3. Rule as to notices of trial. 4 Price, 4. 

4. It is not necessary, in case of a trU by provitot after a lapae of 
four terms, without any proceeding, to give a term’s notice. 2 B. 

& A. 594. 
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5. Tbe fact of a cause being in the written list at Msi Pnuf, is 
notice to the attorney, that it may be tried at any time in the course 
of the day, and, therefore, where a cause had been for several days 
in that list, and was, at length, tried out of its order as an undefended 
cause, in the absence of the defendant’s attorney ; the court granted a 
new trial only on payment of costs. 3 B. & A. 328. 

6. Tlic court will pennit a suggestion to be entered on the record, 
for the purpose of carrying the trial of a misdemeanor into an ad- 
joining county, where there appears a reasonable ground, on the affi- 
davits, for believing tltat a fair and impartial trial cannot be had in 
the county where the venue is laid, and the suggestion need not stale 
the facts from whence such infercrcnce is to be drawn. 3 B. & A. 
444. 


TROVER. 

i- 1. Wlicrc plaintiff sold goods to 7’., who paid for them, and was to 
take them away, hut defendant becoming possessed of the place in 
which tlie goods were deposited, plaintiff’s attorney, accompanied by 
T.y demanded them of defendant, telling him that they belonged to 
plaintiff, and that they had sold tlicin to 7\; to which defendant 
answered, that he would not deliver them to any person whatsoever, 
and afterwards, plaintiff repaid the money to 7’., and brouglit trover 
against defendant. Held, that this demand and refusal were sufHeiont 
evidence of a conversion to support the action, and that a new 
demand by the plaintiffs, after they had repaid the money to 7'*, was 
not necessary. 5 M. & S. 10.5. 

2. Wliere /I, consigned the goods of i?. to T., and f'., without 
notice of the right of R., sold a part, and kept the remainder in his 
possession. Held, that C. wus liable in an action of trover hy for 
the value of the goods that were sold, as well as for those that 
remained in his possession. 8 Taunt. 237. 

3. Trover will lie for the mis-delivery of goods by a w^arehoirscman, 
although such mis-delivery has occurred hy mistake oniv. 2 B. A' A. 
702. 

4. Held, also, where a tenant had come into possession of the pre- 
mises in IHK), and the lessor of the plaintiff claimed under a writ of 
f/rgiV, and inquisition thereon issued in 1818, but founded on a judg- 
ment recovered to 1816, that no notice to quit was necessary. Iliid. 


TRUST. 

1. A term of years w^as created in 1762, and assigned over to a 
trustee in 1779, to attend the inheritance. In 1814, tlie nwmer of the 
inheritance executed a marriage settlement, and in 1816, he conveyed 
his life-interest in the estate to a purchaser os a security for a debt, 
but no assignment of the term, or delivery of the deeds relating to it, 
took place on either occasion. In 1819, an actual assignment of the 
term was made by the ad^iinistrator of the trustee in 1779, to a new 
trustee for the purchaser in J816. Held, that under these drcim)- 
stances, on an ejectment brought by a prior iticumbrwce agaiiist 
the pundiaser, the jury were warranted in presuming tliat die term 
had, previously to 1819, been surrendered. 2 B. & A. 782. A term of 
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lOOOyeani was created by deed in i7!7» and in 1735 was signed^ for the 
purpose of securing an annuity to A»t ahd after that to attend the in- 
heritance. A. having died in 174>]> and the estate having renmined 
imdisturbed in the hands of the owner of the inheritance, and her 
devise from 1735 to 1813, without an;^ notice having been in the 
mean time taken of the term, except that in 1801, the devisee, in whose 
possession the deeds creating it and assigning it were found, cove* 
named to produce those deeds when called wu Held, that under 
these circumstances, the jury were warranted in an ejectment brought 
for the premises by the heir at law to presume a surrender of the 
term. 2 B. & A. 710. 

2. The trustees, under a marriage settlement of stock, the dividends Et oflicia no- . 
of which they covenanted to permit the bankrupt to receive for his 
life, executeil after his bankruptcy a power of attorney to A,, to 
receive the same. A, received the dividends, and paid them over to 
the wife of tlie bankrupt, save one sum, which he paid to one of the 
trustees. Held, that the assignees might recover the umoimt of such 
dividends from the trustees, iii an action for money had and received. 

S Taunt. 2f>3. 


rsK AND OCCUPATION. 

1. Where an owner of an estate contracts to sell to another, who Hywhwnnui*' 
thereupon sells a part of the property so contracted for hy auction 

to a third person, and he (the sub-vendee), gets pusseshioii, ami the 
original vendor afterwards refuses to perform bis contract, wbicli oc- 
caiuons u suit in equity pending, which the original vendor obtains 
possession from the sub- vendee on a deiiuind to be restortnl to it, it 
being rumoured that the original purchaser had failed in the suit 
instituted for specific pcrformatlcc. If in fact the plainlilf should ul- 
timately succeed in that suit, and the estate is in consequence 
conveyed to the purchaser under a decree of the court, the 
sub-vendee may maintain use and occupation against tlic original 
vendor for all the time during which he held the posseSKioii so ob- 
tained from the second purchaser. 6 Price, 157. 

2. The husband is not liable in an action for use and occupation to AffAintt wliom 
pay for the cnjoyincnf of a house by his wife tlum soh, I B. & B. irwiiiiAioabli*. 
.5a 


USURY. 

1. If the drawer of a bill of exchange, (which lias been accepted What cantrn;t» 
by the drawer,) made payable to his own order and endorsed by him, uwirioM*. 
gets another person to procure cash for it, who does so by alfowing 

more Uian the legal discount to be taken on it, it is usurious for not 
being drawn for the benefit of such third person, but of the drawer 
himself, it is not a sale of the bill by such third person, but an ad- 
vance of money by way of discount to the person making it, and on 
* his credit Such a bill getting into the bands of the crown under an 
extent against the party who discounted it, is equally invalid as if it 
were stUl in his possession. 4 P^ice, 50. 

2. Where a builder having taken ground on a building lease at 
the ground rent of 108/., assigned over his lease to A* for a sum con- 
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siderabiy exceeding the then value of tlie premiapSi and at the lame 
time took a lease from A. at an increased rent of 395/«» and contain- 
ing the same covenants for building as the origmal lease, together 
with a stipulation of being allowed to repurchase the lease at the 
same sum for whicii it was assigned by him to A, Held, that under 
these circumstances, it was pr^rlv lelt to the jury to say, whether 
this was a purchase, or an usurious loan ; and the jury having found it 
to be the liitter, the court refused to disturb the verdict. 3 B. A A. 
G(i4, 

3. On the 1 Itl) A%, 1816, A, borrows of B, 801. Oh the 9th of 
JiuWf 1817, A. and C. give for that loan a note of hand for 
87/. 3 a'. payable by four instalments; viz. on the 29th of September ^ 
and 2.5th of December^ 1817, and the 25th of Marchf and 2^th of 
Junct 1818, with an agreement that the whole 87/. Ss. should be pay- 
able oil default of any one instalment. Held, that the agreement was 
not usurious, 1 B. & B. 4^^. 

A bill of exchange aftcctcd by usury being in the hands of an 
innocent holder, the latter, on being informed of the usury, takes 
a I'resh bill in lieu of it, drawn of the parties to the original usury, 
and acce[)ted by a third person for the accommodation of the other 
party. Held, that he cannot maintain an action against the acceptor 
of this substituted bill. 2 B. A A. 588. 


VAGRANT. 

A conviction stated, that plaintiff having been brought before a 
magistrate, on an information charging him with having unlawfully 
returned without a certificate to a parLsh from whicli he had been re- 
moved, and that upon that occasion he confessed himself guilty. 
Held, that this conviction was good lipon the face of it, and that it 
was not necessary to state in it expressly any act of vagrancy, it be- 
ing for the party convicted to show in his defence tliat he did ni>t re- 
turn in a state of pauperism. 3 U. A. 103. 


VARIANCE. 

1. The plaintiffs declared that they agreed to sell, and that the de- 
fendants agreed to Imy certain goods ai\d merchandizes, to wit, three 
hundred and twenty-eight chests, and thirty half-chests of oranges 
and lemons, at and for a certain specified price, also laid under 
viz. The contract proved was for three hundred and eight chests, 
and thirty half-chests of China oranges, and twenty chests of lemons, 
without specifying price. Held, that there was no variance, the 
price aiKl quantity being laid under a viz. 8 Taunt* 107. 

2. T^c declaration stated tliat A. was indebted to the plaintiff in 
a certain sum, to wit 26/. 13s. Od,, being the balance of a certain 
larger sum ; that, in consideration that the plaintiff would forbear to 
sue A.t tlie defendant undertook to accept a bill for the said balance 
of %l, 13r, The actual balance due was only 26/. Held, that 
altteugh the sum in the statement of the contract was not laid under 
a viz,, yet as it referred to the inducement where the sum was M 
under a viz., and as the substance of the contract was to pay the 
balauee due, there wte no variance. 8 Taunt. 197* 

3. In 
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In auumptit bj one oi* two surviving partners, the fact of tlie Of 
plaintiff being snrviving pattner must be ‘stated in the declaration ; 
and therefore a count for goods sold by him to defendant is not sup- 
imrted by proof, that the goods w ere so!d4>v the plaintiff and his de- *" 
ceased partner. + B, A A. fC4. 

4. Where a lease was stated in the declaration to be made by tJic 
plaintiff on the one part, and T. /?. on the other, but turned out on 
evidence to have been made by the plaintiff and his wife on ilie one 
part, and, T. 71. on the other. Held, {Dallas, (J. J. absrntr) that 
this was no variance. 1 B. A B. 44S. 

5. Declaration stated that defendant bargained for and bought of 
plaintids of Imlin rice according to the condition*; of pjdr of the 
East India Company, to be put up at the next 7v/.f/ India ('oinpaiiy^s 
sale, by the proprietors, if required, at a certain price there men- 
tioned. The proof was, that, besides these conditions, the rice was 
sold per sample. This is no variance, the words ** per s.'tmple*' not 
being a description of , the commodity sold, but a collateral engage- 
ment that it shall beoi'a particular quality. Tlie riee did not corre- 
spond with the sample, hut the defendant, after seeing froKli samples 
inferior in quality to the original purehaso sample, put at the 
Eaxt India Company's sale at a limited prici*, and no bidding taking 
place to that cxitml, he bought it in. Held, that he eould not afii*r- 
wards repudiate the contract. 4 H. A A. .‘>S7. 

(). In an action of covenant the declaration stated, that hy a cer- 
tain indenture it was v itm^ssed, that as well in coit*;i(UT:uion of eer 
tain furnaces to be erected hy the plaint ilf 7’. /^ //. diil demisi’, Ac. 

The dofciulani pleaded non cst ftulum. On priidueing the deed in 
evidence, it appeared to be, that as well in consideration of the I'rcc 
tion of the furnaces, tusnlso for building certain houses and paynu'nt of 
rent, T. R* 77. did demise, Ac. Held, that this was u faud v,iruinee. 

2 B. A A. Tfiri, 

• 7. The declaration .stated, that a hill of exchange was drawn and 
accepted at Dublin^ to wit, ait IVestminstcn Ac. for a certain sum there 
in mentioned, without alleging it to be at Dublin in Ireland, Held, 
that the bill upon this declaration must be taken to have been drawn 
in England for Ens;lish money, and therefore proof of a hill drawn at 
Dublin in Ireland lor the same sum in Irish money wdiieh differs in 
value from English money, did not support the declaration, and that 
this was a fatal variance. Held, also, the hill having hetm drawn for 
a certain sum sterling, that the omission of the word sterling in the 
declaration was immaterial. 2 B. A A. 301. 

8. The contract laid in the declaration, was to deliver slock of the 
27th of February. The contract proved was to deliver stock on the 
settling day, which at the time was fixed for, ami understood the 
parties to mean, the 27th of February, Held, that the proof sup- 
ported the decimation. 2 B. A A. 535. 

9. One count of the declaration stated the consideration of a gtia- 
rantee for 60007., to be a Certain credit to be given by C. and Co. to 
r. and Co., in a manner then and there agreed upon between^ the 
parties. TTie evidence to support this allegation consisted of letters 
to the following effect. “ My son informed me he was about to enter 
into some arrangements of a pecuniary nature for the house of V, 
said Co;, in which he is a partner, and that it would be advantageous 
to hare such arrangements, or part of them, carried into effect by 
draftaby mecMiTOo, payable to him or his order, and that he vm 
perstaded I would guarantee your ultimate security. I therefore give 
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you such guarantee to the amount of 5000/. f that the house-ot 
' V, and Co. has deemed it expedient to establish a credit with some 
liouse in' London^ upon such terms as may be agreed upon by the 
parties, and that my son has written to you to fix that credit with you, 
not doubting that I would guarantee your ultimate security. My 
regard for my son induces me to give the guarantee in question. 
1 gave you a letter of ultimate guarantee to the amount of 5000/., 
for such arrangements of a pecuniary nature?, as my son might enter 
into with you, or for such part of them as might be carried into eftect 
by drafts by me on you, payable to him or order, and us I am since 
ini'ormed, that such arrangements have been, or are about to be, ex- 
tended to tlie amount of 8000/., 1 give you my ultimate guarantee for 
the additional sum of 3000/. My guarantee for 5(XX)/. niy giia- 
ruiitecing temporary aid on an emergency, my guarantee in the same 
year for 3(XK)/., which last in its plain sense marks the event of 
the temporary ' aid, make the whole of my guarantee * against 
ultimate loss 8(XX)/., and distinctly limit it to that amount.’* Held, 
that there was no variance between the contract above stated, and 
that made out by tliis 4?vidcnce. Another count supported by the 
same evidence, stated the consideration of the guarantee to be, ** that 
C. and Co. would give F. and Co. credit, in manner tli(?n and there 
agreed upon," and the promise given on such consideration, to be a 
guarantiT for tS()(X)/. Held also, that tliere was no variance between 
this statement and the evidence adduced in proof of it. 1 H. A 11. 
523. 

10. In tlic recital of a bond, the difierences were said to exist be- 
tween the above hounden A. U, and 6'., and the above named D, K, 
and the declaration, in setting out the bond, laid the difierences 
to exist between A* />*. C. 7). and l\ Held, that this was no vari- 
anee. 1 H. & B. 350. 

11. WluTo the contract declared upon, that plaintilf had bar- 
gained and sold, and defendant agreed to buy a large quaiifily of 
liead matter and sperm oil, which was afterwards ascertained to he a 
given quantity, and the contract proved, was, for the purchase of all 
the head mutter, and sperm oil, per tin' Wildman: held, that this was 
no variance. 1 B. A. 0. 

12. Declaration by //., a treasurer of a friendly society, on a bond 
to /!., then being treasurer; pica tmi vst fact urn y the bond given in 
evidence was to //., without stating him to be treasurer to (lie society. 
Held, that 77. was entitled to recover. I B. A. .'37. 

13. Declaration stated hill of exchange to be drawn upon, and ac- 
cepted by three persons, it was proved to have been drawn upon and 
accepted by the thrci' jointly, with a fourth. Held, that this was no 
variance. I B. ^ A. 221*. 

14. A bill of exchange drawn by ,/. H. to his own order, value re- 
ceived, means value received by the drawee, and if it be alleged in 
the declaration to be for value received by said J, S.y it is a variance; 

' proof of the acknowledgment of one item of debt only, is good to sup- 
port a count upon an account stated. 5 M. & S. 65. 

Of varuucp in 15. The coilut Stated that the plaintiff had retained the defendant, 
the tk^^criptiou as agent, to cause the plaintiff s sliip to proceed to GoUenbur^hy in 
cl lorN. order that she might proceed to St, Petersburgh ; the chief evidence 
adduced in support of this allegation, was a written arrangement 
agreed upon between the piaintiff* s managing clerk, and the defend- 
ant, in which it was ordered, that tlie imip should touch at Gotten^ 
burghy to know tlic state of things in Russioy and receive instruc- 
tions," And, that the captain should consign the ship to defend- 
ant’s 
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«nt s correspondents at St. Pctersbur^h^ or any other place site might 
land her cargo at and ^ conversation between the plaintilF s clerk 
and the defendant, in which defendant said “ he hail insured the ship 
from Falmouth to Shecnmx ; she would join convoy to go to Si. Pe- 
tcrsbursih." Held, that there wjis a tatal \ariance Get ween the conn! 
and the evidence. 1 B. I't B. oOS, 

1(). Declaration stated that defendant went before (»ne h\ C. Pm on 
l\ aterpark^ of IVatcrforky in the county. See., and proof was, that ho 
went before R. C. Jiaroti Watct'purky of lyatrrjmrkf in the i ounty, \c. 
Held, that llie allegation hi the declaration, was u description of a 
name ol dignity, and therefore* that this was a fatal Marianec. In a 
count for slander, the words were, “ This is my umbrella ; he stole it 
from niy back door the words proved were, “ it is my umbrella/’ Ac. 
And it appeared that these words were not spoken in'lhe house w here 
the umbrellu then was. Held, that the evidence did not support the 
dcciaration, inasmuch as the words luhl, imporltKl to hv spoken, con- 
cerning a thing then pr(‘scnt, and the words given in evidence wi re 
actually spoken concerning a thing not present at the lime, 'j B. A A. 

IT. Where tlie pkiinlilV.^ hired a chariot for iluMlav, appointed the 
i o.uliman, and inrni>lK*d the hordes; held, linit liny were properlx 
dt'serihed as owners and proprietors of it, in a diTlaration against a 
dcrendanl, for a v accident arising from his ser\ ant’s negligence in 
ihiving against the chariot. Held also, (hat where defendant s ser- 
vants wantonly, and not io order to execute his master's orders, 
strikes the plaiotiH ’s !i<»r.sos, and thereby produces the accident, his 
master is not liable; hut w here in the conr.M' of his employment In* so 
strikes, althongli injndieionsty, his master is liable. jh A 

is. In an action i'or distnrhaiue of plaintiirs right of eommoii, iIm* 
declaration staled, that he was possessed ofa mcs.Huage and land with 
the appnitenanees; and by iea>oii tin reof ought to have l omnion of 
pasture, Ac. Held, that tin.s allegation w;is fii\isibU‘, and that jiroof 
that plaint itf was possessc'd of land only, and entitled to the riglil 
of eommon, in respect of it, was sulliciciil to eiilille liiiii to damage.i 
pro tauio. 15 B. A A. 15b(). 

It). A count for diverting and turning a stream of water, is not 
supported by proof of penning back, ami cheeking it, whereby the 
water was made to overflow the plaiutiiTs meadow. f> IViee, I. 
A nonsuit directed on such evidence given on that count coiifiriiied, 
on motion to set it aside. Ibid. 

20. An averment in a declaration, that ilcfciidant’s dogs w'<'rc ac- 
cuKtonicd to worry and bite sheep and lambs, is not supported by 
proof that the dogs were of a ierocious and inischievoiis disposition, 
and that they had frequently attacked men. 1 B. A A. 020. SemUr, 
however, that an averment tina the dogs w ere of a ferocious and 
misehievous disposition, w'oiild be sufficient in an uetion brought for 
an injury to plaintiff's sheep, without alleging specihcally that they 
were accustunicd to bite and worry sheep. Ibid. 

21. All averment in u declaration for disturbing the plaintiff’s right 
of common, that plaintiff w'as entitled to conimoa of pasture, for ail 
his cattle, levant and couchant upon his land, is well supported by 
evidence, that the plaintiff was a part-owner w ith defendant, and 
others, of a common field, upon w hich, after the corn was reaped, and 
the field cleared, the custom was for the difl’erenl occupiers to turn 
out in common their cattle : the number being in proportion to the 
extent of their respective lands within the common neld, although 
such cattle M'ere not niainlalned upon such laud during the winter; 

ft F S and 
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. and althougb the custom proved was to turn out in proportion to Ae 
extent, and not to the produce of the land, in respect of which the 
right was claimed. Held also, that it was not necessary to state bis 
ri^bt to be with the exception of his own land, but that it was well 
laid to be over the whole common. 1 B. A A. 706. 

22* lit ejectment the demise was laid to be by the mayor, bur- 
gesses, Ac. of the borough town of Af., and on the trial, it turned out 
from the charter, that the name of the corporation was “ the mayor, 
Ac. of A/." Held, that this was no variance, it appearing from the 
charter, which was in evidence, that A/, was «a borough town* 
1 B. A A. 699. . 

' Of fftridMco in Upon an imUctment for an assault upon E. £. it is sufficient to 

imlicuiwnts. prove, tnat an assault was committed upon a person bearing that 
name, althougifit appear that two persons bore the same name, £• £• 
the elder, aim £• £. the ymiiiger. 3 B. A A. 579. 
or \nriaiiie in R ^ variance (after verdict) where an information 

tiu'iUcriptiutt professing to set out the title of an act of parliament describes it as 
vi tfttttutei. entitled an act, Ac. for repealing duties on salt, and the drawback, Ac. 

** thereon,’* the title being (in fact) in the same words, with the ex- 
cquion of having the word ** thereout” instead of ** thereon,'* 
(and adding) and for granting other duties, Ac. thereon," the con- 
cluding word being the same. 4 Price, *237. 

VnrUnce in thiv 25. The declaration in an action for maliciously causing a writ to 
be sued out, whereon plaiiitill* was imprisoned, btating the process 
S P clause as sued out for 50/. (instead of 30/. according to 

tho fact,) and an endorsement for 15/. the warrant being for 30/., it is 
u fiital variuncc. 5 iVice, 510. 

2(u In nsbuinpsit for not indemnii}in|» plaintifT, in consequence of 
his having become bail for A* in un action at the huit of //., it was 
btuted that il., in Michaelmas term, 58 (i. 3., recovered against plain- 
tilf; the judguieiit given in evidence, urn* Hilary term. Held, that 
this w'Uh no variance, iiiasnuidi as tins was not matter of description, 
but an allegation in subbtance that the judgment hud been obtained 
before the comrocnccincnt of the action. 4 B. A. 435. 

Variancfi in the *27. A plea to n (juo warranto btuted that an immemorial court leet 
ileHcriiaioii a ivus in part holdeii in the morning, and in part in the evening, and 
cuitom. had to elect the mavor, at tlie morning court, which 

burgcbs had betn accustomed to lie sworn into the office at the even- 
ing court, by the sti*ward or ilcpiiU ; the replication denied tiie 
mode of election, and there was also an issue “ not duly sworn” at 
the trial ; it appeared, that in addition to tJie custom set out in the 
plea, it hud been usual for the Icet jury to present in writing the can* 
didatc who had most votes at the morning court, to be sworn in by 
the steward at tho evening court, but they Irad no control over the 
poll. Held, tliut this was a mere ministerial act on their part, and 
that it was no essential part of tho custom, and need not be stated on 
* the record. 9 B. A A. 13a 

Atiictllaneoui. 2S. Where the declaration alleged that the defendant was overseer 
of the township of A*., and it was proved that he had acted aa such, 
and there was no evidence of overseers having been appointed for 
the parish of S. Held, that although the appointment was produced, 
and pui^orted to be an appointment of the defendant as overseer of 
the parishof S., this was no variance, i B. A A. 94. 


VENDOR 
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VENDOR AND PURCHASER- 

1. An action for goods sold and detivefed* not supported by proof Satoiwhencom. 
of an order by defendant, to send the goods to a certuin quayi to be P^'**^** 

left till called for, without showing a reception and acceptance on 
the part of the vendee of the ^oods so sent, where the defendant had 
not named the particubr earner by whom the goods were to have 
bt;cn conv^ed : at least under the circumstances in evidence, in the 
present case, a nqpsuit for want of propf of a delivery was retliscd 
to be set aside. 5 I^ice, 6d0. * 

2. Where plaintifis having received an order from defiMulant 
for g'lods, shipped them, and transmitted to him the hill of lading en- 
dorsed, making the goods deliverable to order or assigns, and on 
tlieir arrival tlio captain withheld the gootls, in consequence of defend- 
ant having refused to accept a bill drawn on him for the price : and 
thereupon defendant recovered in trover against the captain. Held, 
that nlaintifts might have an action for goods sold ami delivered, for 
the delivery of the goods was complete as between (hem and defend- 
imt, by the delivery on board the ship. 5 M, & S. 18f). 

8. By the usage of Liverpool^ the vendor of goods ^ as to pay wau'- 
house-rent for two months utter tlic sale, if the good.^ roinainod there 
HO long- Held, however^ that where the vendor of such goods had, 
within the two months, gi>en tlie usual order for delivery to the [lur- 
choser, the property in the goods from that time ve»«fod in the latter, 
and that he became responsible for all accidents which might happen 
to them; and that the circumstance of the goods having within that 
time been distrained for warehouse-rent, a*iiH im accident whieb muHt 
fall on the vendee, and such rent having been paid by (he vendor's 
agent, in order to redeem die goods: Held, that the latter eouhl iu«r ^ 
recover the same from the vendor us monev paid to his use. 2 U* ^ 

A. 181. 

•k A quantity of oats having been consigned by a merchant abroad t'oninwiofmlf, 
to bo sold by «/. <8., who was a merchant as well as factor, he placed 
them in the hands of yl., a corn factor, as a security fur advances 
made by him, but the oats ncre not to be sold without tlie eonhcnt 
of i/. 8. They remained in posseshion upon iheAU lenns for nine 
months, when they were transferred to A. by u sale at the inurkil- 
price. No money actually |iassed, nor were any account -sales rcu- 
; but the amount of the price was allowed in account before ./• 
leaving a balance in favour of the latter- Held, that this 
was ill substance a pledge ami not a sale by the factor, and that no 
property passed to A*, although tiie jury had found it to be a doiui fuk 
transaction. ^ B. & A. 4i4>- 

5. An assignment of the freight, earnings, and iirofits of a ship, 
does not extend to profits not in existence, actual or potential, at 
Uie time of the assignment; therefore, where C. assignecl bv deed to 
iS. the freight, eariungs, and profits of the ship W.^ which ship atlcr- 
wards, in a voyage to the Houth Scah obtained a uuantjty of oil, the 
produce of whales taken in the said voyaj^ : Hela, timt this did not 
{mss to 8. by the assignment ; for the assignor had no property, ac> 
tual or potentia), in the oil, at the time of assignment, and the 
voyage was not then contemplated- 5 M. k S. 2^- 

6. A trader in London was in the habit of purchasing goods at Mon- In 

chetier^ and exporting them to the continent soon afU^ their arrival 

3 F 4 in 
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In Lmidon* The goods so consigned, to hinj remained in the waggon- 
office of the d^fendantSi who were carriers^ until they^were removed 
by his agent for the purpose of being shipped. A consignment of 
goods for the trader was delivered to the cimendants, on the 9th and 
12lh of August; on the 14th and 17th the goods arrived at the 
waggon-office of the defendants ; on die 16th or 17th the trader be- 
came bankrupt ; and on the 19th, notice of non-delivery to the ba^- 
rupt was given by the consignor to the defendant^ who, according 
to order, on the 521 st delivered the goods to a third house. Hel^ 
tiiat the assignees of the bankrupt were entitled to^ecover the goods 
deposited with the defendants, and that the right ot the consignor to 
stoppage in tramUu ceased on the arrival of the goods at the waggon- 

(»ffice of the defendants in London. 6 Taunt. 83. 

/ 


VENUE. 

Changing. Court will not grant a motion for changing the venue after 

plea pleaded ; ^e plaintm may retain the venue notwithstanding a 
motion to change it, on undertaking to give material evidence arising 
cither in the county laid or in a third county ; proof of lettefs con- 
taining the promise, upon which the action is brought, written and 
put into the post-office in the third county, is sufficient to satisfy such 
undertaking. 8 Taunt. 169. 

2. If a small part only of u plaintiif's demand be on a bill of ex- 
change, and the bulk of the debt be for goods sold and delivered, for 
part of which the bill was given, the Court will not bring back the ’ 
venue (which liad been ctianged on the usual affidavit) on the ground 
of the action being brought upon a bill of exchange. 7 Price, 564. 

Kftaliiing. 3. The venue having been changed by the defendant from London 
to Staffordshire on the usual affidavit, the Court refused to bring back 
the venue to Lmidon on an affidavit that the cause of action arose 
partly in Staffordshire and partly in Worcestershire^ and that a mate- 
rial witness resided in London^ and on the plaintiff's undertaking to 
give material evidence in one or other of those counties. 2 B.& A. 
618. 

4. Tlic Court will discliarge a rule obtained by a defendant to 
change the venue in an action against him by the assignees of a bank- 
rupt, on the usual affidavit that tlic cause of action arose in another 
county, and that his witnesses reside there ; the plaintiff, swearing 
that the cause of action arose in a third county, and that his witnesses 
reside at a very considerable distance front the county to which the 
venue is sought to be removed, and undertaking to give evidence in 
tlic original or the third county ; and that although the defendants 
have agreed to admit every fact establishing tlic bankruptcy, except 
the petitioning creditor s debt. 5 IVice, 359. ^ 

5. Where a venue laid in Middlesex had been changed to Siqffhrd, 
on tlie usual affidavit, the Court refused to bring it back on an affida- 
vit, stating, tliat the goods (which had been pur<:hased and paid for 
by plaintiff as agent lor defendant, and for which Ae action had Imii 
brought,) were partly paid for in London and partly in /Sumy, and 
were sent to Paddington^ in the county of Middlesex, to be forwarded 
thence to defendant; the plaintiff undertaking to give material evi-^ 
dence in London or Middlesex; he must un£rtake to nve material 
evidence in tne county in which he originally laid it. 6 nice, 386* 

16 ' 6. In 
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6 Jn m action to a libd eootained ma iettar, thaCowtimdAMt^ 
^haw the vme turn Ltmim to Wine$ter, after an aSdarit that 
the deponent hdieved the letter to hare hem written at SMbrd. h r 
cause It bore the A^^^pott^nark. lB.ftB.899. 

7. Where a rule Niti has been obtained to chanaiiur the venue 
irom London to Yotishire, in Easter Term, as of course, bn the 
common affidavit (not stating that detodant’s witnesaes resided there), 
the Court will not retain il on cause shown that the plaintiff would 
M materially delayed, without any other advantage to the 
by analogy with the established rule that the venue cannot be changed 
into the northern counties, previous to a spring assises. B 
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VEEDICT. 

Is Where, in an action of trespass to a fishery, the jury find the 
defendant j^tified on one issue, and state the right under which they 
found him justified, such a finding may be treated as a special ver- 
dicts 8 Taunts 188. 

2. The Court will not infer, or take notice of any fact, not express- 
ly stated to have been found by the jury, in an argument on a special 
verdict. 4* Price, 240. 

3. After trial, an affidavit tending to impeach a verdict by stating. Miinmduct in 
corrupt motives in one of the jurors, cannot be received. 8 Taunt. ^ 

26. 

4. In assumpsit, the defendant pleaded that the promises were MiiccIUimoub. ^ 
made by him jointly with another, and issue was taken upon that 

fact. Tne jury, by their verdict, found that tlie defendant promised, 
without stating whether he promised alone, or jointly with another. 

Held, that this verdict was bad, because it did not distinctly pro- 
nounce upon the issue. 3 B. & A. 605. 

5. The Court may order a verdict to be entered for the nlaintilT 
where the cause was undefended at Nisi Prim ; and the judge uirected 
a nonsuit, with liberty to tlie plaintiff to move to enter a verdict. 

4 B. A A. 413. 


WHARF. 

The wharfage, Ac. due upon goods imported, was, by the course MlMrfiugcr. 
of trade, paid by the importer at the Christmas following the import* 

Htion, whether the goods were in the mean time removed or not. The 
goo^ were sold to A., and after Christmas the merchant imnorter 
became bankrupt. that there was no lien o^ tlie goods for the 

wharfage, &c. as againsi A* 4 B. A A. 50. 


WINDOW LIGHTS. 

Where lighu had been enjoyed for more than twenty years, conti- Tills tow 
guous to land, which within tma ^iod had been ^eb^huid, but was 
convf^cd to a purchaser under toe 55 G. S. c. 147.,^ it was held, that 
no action would lie against such purchaser for building, to as to ob- 
struct the lighls, inasmuch as tne rector, who was tenant for lifeu 

could 
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could not grant the eaienent, and, therefore, no valid grant could be 
presumed. 4 B. A A. 579* 


WINE. 

Removilof. In an action against a wine cooper, for changing on the road, 
wine which he had been hired to carry from one house to another, 
the court will not presume that the wine was removed for the purpose 
of sale, and so consider the transaction illegal under die Excise laws. 
1 B.AB.5. . 


WITNESS. 

Attendsnceof. 1. SemblCf that a party who is subpoenaed as a witness to attend at 
the assizes, is guilty of a contempt, by neglecting to attend, although 
the cause be not cmled on for tnal. S B. A A. 598. 

Incompetency 9. In an action on a joint contract against several partners, one of 
from intercut, the defendants having sutfered judgment to go by default, is not ad- 
missible as a witness, to prove the partnership of himself and the 
other defendants, without their consent, although the proposed wit- 
ness is released as to all other actions, save that on wnich he is 
called to give evidence.. 8 Taunt. 189. 

8. On a question of title, in an action of trespass between a parish 
and an individual, to certain lands claimed by the former, under an 
inclosurc act; by the provisions of which the land in dispute would 
df they had a right to it) be vested in them, in trust for the parish, 
in aid of the poors’ rates, rated inhabitants are admissible wit- 
nesses, by virtue of the 9th section of the 54tb Geo. 3. c. 107. 
f) Price, 146. 

4. In trover by A, against /?. (7., is a competent witness to prove 
property in himself. 4 B. A A. 410. 

5. Ruled at JVf.ri Prius by the lord chief baron, that a person having 
entered into a bond with sureties to the crown, is not an admissible 
witness in u scirc/ucias against the surety, who proves that he had not 
broken the condition. Sed^ quccre Y (the principal having been released 
by the surety.) 4 Price, 1^). 

6. In an action against a sherilT for a false return of nulla boiuU 
afVer he has taken goods in execution, which have been forcibly taken 
out oi'his possession, and carried away by a person claiming property 
in them, such person is admissible to prove, that they were not the 
property of the debtor, against whom the execution had issued, be- 
cause the sherilT cannot maintain an action against him, (the witness), 
for the rescue, after having made such a rettfn, and as to all other 
persons claiming the goods, the verdict would be ret inter e/tos octo, 
and, therefore, could not be used toalicct their rights in any proceed- 
ing against the witness. 5 Price, 547. 

7. On an issue to try whether the inhabitants of A. were immeroo- 
rially bound to repair a chapel, the owner of the inheritance, having 
leased Ills property for years, at a rent certain, without any deduc- 
tion, and resiwg himself in a different county; is not a competent 
witness to negative the Kabtlitr, although he was not upon the rate, 
and the rate was in fact pokl by his tenant, for sndi owner has an 
interest in discharging the inheritance for a permanent burden. 
1 B.A A.87. 


8. One 
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6. One joint maker of a protoittory note is a witnesi to piove tbe 
signature ofthe other. 5 M. & S. 71. 

9. In an action against an attorney for n^ligence, in the negocia^ Tn-tnnpmnrj^ 
tion of an annuity, the party, who, on the of tim deed, appeared ^ nlstiie 
to be the grantor, is a competent witness to prove it a lorgerv. 

4B. &A.209. 

10. Wliere defendant's name had been registered as part«owner of 
a sliip, upon the oath of C., and he liad afterwards assigned his share 
to C., by bill of sale, in consideration of 5(., and covenanted, that he 
had a good title: held, that in an action against defendant for go^, 
furnished to the sliip, charging him in respect of his interest only, it 
was competent to defendant to call C., as a witness, to prove that he 
had inserted defendant's name in tlie register, withoi^ nis privity or 
consent, and that the bill of sale was merely to divest him of any 
supposed title. 5 M. k S. 244. 

11. A commission for the examination of witnesses in a foreign Eiaminaiien of 
country, directed the commissioners to examine tlie witnesses, on m- wimeiMt. 
terrogatorics, and to reduce tlie examinations into writing, in the En* 

glish language, and send the same to England, and to swear and inter* 
pret the depositions of such witnesses as did not understand Uic 
English language. It appeared by the return, that tlie depositions in 
the first instance were reduced into writiim in the foreign language, 
and translated by the interpreter into the ^glish language, within an 
interval of six weeks. Held, tliat the commission was well executed 
by the commissioners returning the depositions so translated into tlio 
English language. 4 B. k A.B77* 

12. A witness cannot recover a compensation for his timo» though Eiptnietof 
an express prouiise be given him tliat he shall be paid for his loss of witacMBii 
time. 1 H. & B. 51.*3. 

13. Compensation for loss of time disallowed to two merchants Cmci of brlng- 

coming from abroad us witnesses. 5 M. & S. 15(>. wp '^l*^ 

” nmot. 


WRITFEN INSTRUMENT. 

1. Upon a plea of pfenr administravH^ plaintiil^ in order to show Public writingi 
assets, gave, In evidence, a copy of a bill ami answer, purporting to judkisl. 

be an answer by a person of the same name, and sustaining the same 
character as tli'e defendant. Held, that the copy was admissible, and 
that, oil the face of it, there was presumptive evidenec of identity, the 
defendant not having shown any circumstances to rt4)us the presump- 
tion. 1 B. & A. 182. 

2. A record of condemnation of goods seized for an act of for- 
feiture, created by one statute, is not evidence, on a charge of an 
offence against the same party, with respect to the same goods, 
created by another statute^ Qu^re, whether such a record is con- 
clusive evidence in any case, of all the facta stated therein, to as to 
affect a defendant collaterally in any other jirocceding against liim, 
for penalties for the act of forfeiture ^ 5 Price, 195. 

3. A testator, by his will, devised to Matthm IP. his brother, and AdmiuwbiKiyof 
iSimon IP. bis brother’s son, a certain estate. It appeared, that the ptroltvidsiies. 
testator had three brothers, each of whom had a son of the name of 

iSimoe, living at the time of the testator’s death. Held, that the 
proof of thii ihet did not raiae any latent ambiguity in the will, so as 
to let in parol evidence of declarations oP the tratator as to the per- 
son intended/ it being clear that the person entitled was Simon, son 
of MaUhetK* 4 B. & A. 57. 

4. Where 
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IVoofofi when 
not BttMUd. 


4. Where a promissorv note, on Uie face of it, purported to be 
payable on demand, parol evidence is not admissible to show that, at 
the time of making it» it was agreed that it should not be payable till 
after the decease of the maker. 3 B. k A. 233. 

5« When a deed purported to grant all the coal-mines in the lands 
in the occupation of widow K» and son, and the grantor had not, at 
that time, any lands in the occupation of widow a. and son, and the 
deed was founded upon a contract of sale executed some months be- 
fore, to which the grantor’s land-steward was the subscribing witness. 
Held, that for the purpose of explaining the latent ambiguity in the 
deed, letters written by the latter to the grantees, respecting the 
sale to them, by the grantor of the coal-mines, in the deed, and pur- 
porting to be written by his directions, were admissible evidence, 
without showing an express authority from the grantor to write them. 
1B.&A.247. 

6. Entries in a steward’s book, above thirty years old, and coming 
from the proper custody, are admissible in evidence, without proving 
the hand-writing of the steward. Semblcf that the rule extends to ail 
written documents coming from the proper custody. 4 B. & A. 37(3* 

7* Where the defendants, having had notice to produce the probate 
of the will of their testator, refused to produce the same. Held, that 
an instrument produced by the officer of the ecclesiastical court, pur- 
porting to he tne will of the defendant’s testator, and indorbcd by the 
officer, as being the instrument whereof probate had been granted to 
the defendants, and that they had sworn to the value of the eifects, was 
admissible in evidence, in an action against the defendants, for money 
had and received by their testator in his lifetime. Hie court entei- 
toined the argument, notwithstanding there had been an injunction in 
the court of exchequer against further proceedings in this coint. 
1 B. & B. 219. 

H. Where a loss had been settled upon u policy of insiirnncc against 
fire in the year 1813, and upon a trial in lS19the plaintiff in an action 
for libel, charging him with having made fraudulent claims upon the 
insurance company with respect to such loss, called their agent, who 
stated that the policy was returned to him after the lire, and that he 
had it in possession then, and afterwards nhen the plaintdf made a 
larger insurance w'ith the company, that upon the loss having been 
settled, the old policy became an useless paper, that he did not know 
what had become of it, but hebclicved he had returned it to the plaintiff; 
the clerk to the plaintiffs attemey then proved, that within a few days 
of the trial he went to pluintiff’s house to search for the policy, when 
the plaintiff showed every drawer where he usually kept his papers, 
that he examined such drawers and every other ])lacc where lie 
thought it likely to iiud such a paper without finding it. Held, that 
this was sufficient to entitle the plaintiff to give secondary evidence of 
the contents of Uie policy. 3 B. Sc A. 29(3. 

9. An indenture of apprenticeship made 1797 having been signed 
only by an overseer of the appellant parish, the respondent parish, to 
show that only one had been appointed in the year, called upon the 
appellants to produce the original appointment, (having given them 
notice to produce all books and writings relating tliereto.) One book 
only was produced, and that was not for tlic year 1797. Held, that 
the respondents not having taken any means toprocure the testimony of 
the overseer himself, (who must be presumed to have the custody of 
the original appointment,) were not'entitlcdtogivc seconder} evidence 
of its contents. I B. & A. 173. 


10. The 
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10. The clerk of the defendant was the lubacribtng witnen to a 
bond, and when hewaa subpoenaed, said that he woidd not attend, •*** 
and tne trial had been put off twice in consequence of his absencea ' 

Search had also been made at tlie defendant's bouse, and in the neigh- 
bourhood ; and upon receiving information at the defendant's that the 
witnm was gone to Margate, enquiry was there made without success. 

Held, that under these circumstances evidence of his hand-writimr 
was admissible. 4 B. dr A. 697. 

11. In an action on a promissory note, tlie subscribing witness being 

dead, proof of his hand-writing, and that the defendant was present 
when ,tlie note was prepared, is sufficient without proving the hand- 
writing of the defendant. Qtaerff if proof of subscribing witness’s 
hand-writing alone could have been sufficient ? 1 B. dr A. 19. t 

12. The commissioners under an enclosure act, having made Pnffiwsneteft 

minutes of their proceedings ; held, that parol evidence of the divi- ^ 

sions and allotments was inadmissible, the minutes of the commis- 5J1?**** ^ *** 
sioners not being produced or accounted for. 1 B. & B. 460. 

13. Wliere a plaintiff made affidavit that he sued dcA^ndant, to re- iDsprcdan U, 
cover damages for a breach of agreement, in not entering into part- 
nership, pursuant to a partnership deed drawn up and signea by 

plaintiff, but remaining in the custody of the defendant or his attor- 
ney ; and that the plaintiff possessed neither cony nor counterpart of 
the deed ; the Court granted a rule enabling tne plaintiff to inspect 
the deed and take a copy, though the defendant swore he had not ex- 
ecuted the deed. On u motion for leave to inspect a partnership 
deed, the affidavit should state that the party moving nas neither 
copy nor counterpart. I B. & B. 318. 

1 1. The Court nill not compel the vestry clerk of a parisli to pro- 
duce, and permit copies to be taken of duciimcnts from the parish 
chest ill hib custody, for anj other than parochial purposes. 4B. dr A. 
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